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This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 923 
[Docket No. FV06-923-2 FIR] 
Sweet Cherries Grown in Designated 


Counties in Washington; Decreased 
Assessment Rate 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: The Department of 
Agriculture (USDA) is adopting, as a 
final rule, without change, an interim 
final rule which decreased the 
assessment rate established for the 
Washington Cherry Marketing 
Committee (Committee) for the 2006— 
2007 and subsequent fiscal periods from 
$0.75 to $0.50 per ton for Washington 
sweet cherries handled. The Committee 
locally administers the marketing order 
regulating the handling of sweet 
cherries grown in designated counties in 
Washington. Assessments upon sweet 
cherry handlers are used by the 
Committee to fund reasonable and 
necessary expenses of the program. The 
fiscal period begins April 1 and ends 
March 31. The assessment rate will 
remain in effect indefinitely ‘unless 
modified, suspended or terminated. 
DATES: Effective Date: October 23, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Robert J. Curry or Gary D. Olson, 
Northwest Marketing Field Office, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1220 SW Third Avenue, 
Suite 385, Portland,OR 97204; 
telephone number (503) 326-2724, fax 
number (503) 326-7440, or e-mail 
address Robert.Curry@usda.gov or 
GaryD.Olson@usda.gov. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 


Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; telephone number 
(202) 720-2491, fax number (202) 720— 
8938, or 

e-mail: Jay.Guerber@usda.gov. 
SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Order No. 
923 (7 CFR part 923), as amended, 
regulating the handling of sweet 
cherries grown in designated counties in 
Washington, hereinafter referred to as 
the “order.” The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601-— 
674), hereinafter referred to as the 
“Act.” 

USDA is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing order now 
in effect, cherry handlers in designated 
counties in Washington are subject to 
assessments. Funds to administer the 
order are derived from such 
assessments. It is intended that the 
assessment rate as issued herein will be 
applicable to all assessable Washington 
sweet cherries beginning April 1, 2006, 
and continue until amended, 
suspended, or terminated. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they ~ 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 


This rule continues in effect the 
action that decreased the assessment 
rate established for the Committee for 
the 2006-2007 and subsequent fiscal 
periods from $0.75 to $0.50 per ton for 
Washington sweet cherries handled 
under the order. 

The order provides authority for the 
Committee, with the approval of USDA, 
to formulate an annual budget of 
expense and collect assessments from 
handlers to administer the program. The 
members of the Committee are _ 
producers and handlers of sweet 
cherries in designated counties in 
Washington. They are familiar with the 
Committee’s needs:and with the costs 
for goods and services in their local area 
and are thus in a position to formulate - 
an appropriate budget and assessment 
rate. The assessment rate is formulated 
and discussed at a public meeting. All 
directly affected persons have an 
opportunity to participate and provide 
input. 

For the 2004—2005 and subsequent 
fiscal periods, the Committee 
recommended, and the USDA approved, 
an assessment rate of $0.75 per ton of 
sweet cherries handled. This rate 
continued in effect until modified 
herein based on the recommendation 
and supporting information submitted 
by the Committee. 

The Committee met or May 3, 2006, 
and unanimously recommended 2006— 
2007 expenditures of $49,800 and a 
decreased assessment rate of $0.50 per 
ton of cherries. In comparison, last 
year’s budgeted expenditures were 
$72,297. The assessment rate of $0.50 is 
$0.25 lower than the rate previously in 
effect. Due to an anticipated decrease in 
operating expenses this year, the 
Committee recommended the 
assessment rate decrease to maintain the 
level of income near the level of 
expenses. . 

The assessment rate recommended by 
the Committee was derived by dividing 
anticipated expenses by expected 
shipments of Washington sweet 
cherries. Applying the $0.50 per ton rate 
of assessment to the Committee’s 
110,000 ton crop estimate should 
provide $55,000 in assessment income. 
Thus, income derived from handler 
assessments will be adequate to cover 
the recommended 2006-2007 budget of 
$49,800. 

The Committee’s budget of 
expenditures for the 2006-2007 period 
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reflect a significant reduction in overall 
cost from previous years. This occurred, 
in part, because the Committee hired an 
outside management services agency to 
more efficiently handle the Committee’s 
administrative matters. Major expenses 
recommended by the Committee for the 
2006-2007 year include administration 
and data management fees totaling 
$25,000, Committee expenses of $16,200 
(which includes travel, accounting and 
compliance), and office expenses— 
including bonds, insurance, telephone, 
office equipment and supplies—of 
$7,100. 

The assessment rate established in 
this rule will continue in effect 
indefinitely unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the Committee or other 
available information. 

Although this assessment rate is 
effective for an indefinite period, the 
Committee will continue to meet prior 
to or during each fiscal period to 
recommend a budget of expenses and 
consider recommendations for 
modification of the assessment rate. The 
dates and times of the Committee’s 
meetings are available from the 
Committee or USDA. The Committee’s 
meetings are open to the public and 
interested persons may express their 
views at these meetings. USDA will 
evaluate the Committee’s 
recommendations and other available 
information to determine whether 
modification of the assessment rate is 
needed. Further rulemaking will be 
undertaken as necessary. The 
Committee’s 2006-2007 budget has been 
reviewed and approved by USDA; those 
for subsequent fiscal periods will also 
be reviewed and, as appropriate, 
approved by USDA. 

Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 

Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this final regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 1,500 cherry 
producers within the regulated 


production area and approximately 53 
regulated handlers. Small agricultural 
producers are defined by the Small 
Business Administration (13 CFR 
121.201) as those having annual receipts 
of less than $750,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $6,500,000. 

The Washington Agricultural 
Statistics Service prepared a : 
preliminary report for the 2005 shipping 
season showing that the total 113,000 
ton fresh market sweet cherry utilization 
sold for an average of $2,830 per ton. 
Based on 1,500 producers in the 
production area, the average producer 
revenue from the sale of sweet cherries 
in 2005 is estimated at approximately 
$213,200 per year. In addition, the 
Committee reports that most of the 
industry’s 53 handlers would have each 
averaged gross receipts of less than 
$6,500,000 from the sale of fresh sweet 
cherries last season. Thus, the majority 
of producers and handlers of 
Washington sweet cherries may be 
classified as small entities. 

This rule continues in effect the 
action that decreased the assessment - 
rate established for the Committee and 
collected from handlers for the 2006— 
2007 and subsequent fiscal periods from 
$0.75 to $0.50 per ton for sweet cherries. 
The Committee unanimously 
recommended 2006-2007 expenditures 
of $49,800. With the 2006-2007 crop 
estimate of 110,000 tons for fresh sweet 
cherries, the Committee anticipates 
assessment income of $55,000. 

The Committee discussed alternatives 
to this rule, including alternative 
expenditure levels. Lower assessment 
rates were considered, but not 
recommended because of the 
uncertainty of the crop size estimate. 

A review of historical information and 
preliminary information pertaining to 
the upcoming crop year indicates that 
the producer price for the 2006-2007 
season could average about $2,830 per 
ton for fresh Washington sweet cherries. 
Therefore, the estimated assessment 
revenue for the 2006-2007 fiscal period 
as a percentage of total producer 
revenue is 0.018 percent for Washington 
sweet cherries. 

This rule continues in effect the 
action that decreased the assessment 
obligation imposed on handlers. 
Assessments are applied uniformly on 
all handlers, and some of the costs may 
be passed on to producers. However, 
decreasing the assessment rate reduces 
the burden on handlers, and may reduce 
the burden on producers. 

In addition, the Committee’s meeting 
was widely publicized throughout the 
Washington sweet cherry industry and 


all interested persons were invited to 
attend and participate in Committee 
deliberations on all issues. Like all 
Committee meetings, the May 3, 2006, 
meeting was a public meeting and all 
entities, both large and small, were able 
to express views on the issues. 

This action imposes no additional 
reporting or recordkeeping requirements 
on either small or large Washington 
sweet cherry handlers. As with all 
Federal marketing order programs, 
reports and forms are periodically 
reviewed to reduce information 
requirements and duplication by 
industry and public sector agencies. 

AMS is committed to complying with 
the E-Government Act, to promote the 
use of the Internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 
services, and for other purposes. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

An interim final rule regarding this 
action was published in the Federal 
Register on June 19, 2006 (71 FR 35145). 
Copies of that rule were made available 
to handlers and other interested parties 
by the Committee. The interim final rule 
was also made available through the 
Internet by USDA and the Office of the 
Federal Register. A 60-day comment 
period was provided for interested 
persons to respond to the interim final 
rule. The comment period ended on 
August 18, 2006, and no comments were 
received. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

After consideration of all relevant 
material presented, including the 
information and recommendation 
submitted by the Committee and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 


List of Subjects in 7 CFR Part 923 


Cherries, Marketing agreements, 
Reporting and recordkeeping 
requirements. 


PART 923—SWEET CHERRIES 


GROWN IN DESIGNATED COUNTIES 
IN WASHINGTON 


@ Accordingly, the interim final rule 
amending 7 CFR part 923 which was 


* 
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published at 71 FR 35145 on June 19, 
2006, is adopted as a final rule without 
change. 

Dated: September 15, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06-7866 Filed 9-21-06; 8:45 am] 
BILLING CODE 3410-02-P 


RAILROAD RETIREMENT BOARD 


20 CFR Parts 260 and 320 
RIN 3220—-AB59 


Requests for Reconsideration and 
Appeals Within the Board 


AGENCY: Railroad Retirement Board. 
ACTION: Final rule. 


SUMMARY: The Railroad Retirement 
Board (Board) amends its regulations to 
include video teleconferencing as an 
option for hearings of appeals under the 
Railroad Retirement Act and Railroad 
Unemployment Insurance Act. The 
Board’s hearings officers will determine 
if a hearing should be scheduled using 
this option, rather than a telephone 
conference call hearing or an in person 
hearing. 
DATES: Effective Date: This regulation 
will be effective September 22, 2006. 
ADDRESSES: Beatrice Ezerski, Secretary 
to the Board, Railroad Retirement Board, 
844 Rush Street, Chicago, Illinois 60611. 
FOR FURTHER INFORMATION CONTACT: 
Marguerite P. Dadabo, Assistant General 
Counsel, Railroad Retirement Board, 
844 Rush Street, Chicago, Illinois 60611, 
(312) 751-4945, TDD (312) 751-4701. 
SUPPLEMENTARY INFORMATION: Part 260 of 
the Board’s regulations deals generally 
with administrative review of denials of 
claims or requests for waiver of recovery 
of overpayments under the Railroad — 
Retirement Act (RRA). Part 320 deals 
with the same matters ‘under the 
Railroad Unemployment Insurance Act 
(RUIA). The Board amends these parts 
to state that, at the discretion of the 
hearings officer, hearings held during 
the appeal process may be conducted in 
person, by telephone conference call, or 
by video teleconferencing. Previously, 
the regulations only allowed for 
hearings to be held in person or by 
telephone conference call. 

Specifically, the Board amends 
§§ 260.5(i) and 320.22 to state that a 
proposed hearing may be held in 
person, by telephone conference call, or 
by video teleconferencing. These 
sections also state that if an individual 
objects to having a hearing by video 


teleconferencing, the hearings officer 
will find the individual had good cause 


‘ for objecting to the time or place of the 


hearing and will reschedule the 
individual for either a telephone or an 
in person hearing for the appeal. The 
regulation also amends §§ 260.5(1) and 
320.25 to state that the hearings officer 
determines whether a hearing is 


_ scheduled for a telephone conference 


call, video teleconferencing, or in 
person. 

The Board published the proposed 
rule on December 9, 2005 (70 FR 73175) 
and invited comments by February 7, 
2006. No comments were received. 
Accordingly, the proposed rule is being 
published as a final rule without 
change. 

The Board, with the concurrence of 
the Office of Management and Budget, 
has determined that this is not a 
significant regulatory action under 
Executive Order 12866. Therefore, no 
regulatory impdct analysis is required. 
There are no changes to the information 
collections associated with parts 260 
and 320. 


List of Subjects 
20 CFR Part 260 


Administrative practice and 
procedure, Claims, Railroad retirement, 
Reporting and recordkeeping 
requirements. 


20 CFR Part 320 


Administrative practice and 
procedure, Claims, Railroad 
unemployment insurance, Reporting 
and recordkeeping requirements. 


w For the reasons set out in the 
preamble, the Railroad Retirement 
Board amends title 20, Chapter II, 
subchapter B, part 260 and subchapter 
C, part 320 of the Code of Federal 
Regulations as follows: 


PART 260—REQUESTS FOR 
RECONSIDERATION AND APPEALS 
WITHIN THE BOARD 


w 1. The authority citation for part 260 
continues to read as follows: 


Authority: 45 U.S.C. 231f: 45 U.S.C. 231g; 
45 U.S.C. 355. 


w 2. Revise paragraphs (i)(1), (i)(3) and 
(1) of § 260.5 to read as follows: 


§260.5 Appeal from a reconsideration 
decision. 


* * * * * 

(i) Conduct of an oral hearing. (1) In 
any case in which an oral hearing is to 
be held, the hearings officer shall 
schedule a time and place for the 


conduct of the hearing. At the discretion 


of the hearings officer, any hearing 


required under this part may be held in 
person, by telephone conference call, or 
by video teleconferencing as described 
in § 260.5(1). The hearing shall not be 
open to the public. The hearings officer 
shall promptly notify by mail the party 
or parties to the proceeding as to the 
time and place for the hearing. The 
notice shall include a statement of the 
specific issues involved in the case. The 
hearings officer shall make every effort 
to hold the hearing within 150 days 
after the date the appeal is filed. 


* * * * * 


(3) The hearings officer shall rule on 
any objection timely filed by a party 
under paragraph (i) of this section and 
shall notify the party of his or her ruling 
thereon. The hearings officer may for 
good cause shown, or upon his or her 
own motion, reschedule the time and/or 
place of the hearing. If an individual 
objects to having a hearing by video 
teleconferencing, the hearings officer 
will find the individual’s wish not to 
appear by video teleconferencing to be 
a good reason for changing the time or 
place of the scheduled hearing and will 
reschedule the hearing for a time or 
place where either a telephone 
conference call or an in person hearing 
will be held. The hearings officer may 
also limit or expand the issues to be 
resolved at the hearing. 


(1) Hearing by telephone or video 
teleconferencing. As stated in paragraph 
(i)(1) of this section, at the discretion of 
the hearings officer, any hearing 
required under this part may be 


‘conducted in person, by telephone 


conference call, or by video 
teleconferencing. The hearings officer 
may determine the hearing should be 
conducted by telephone conference call 
or video teleconferencing if use of these 
methods would be more efficient than 
conducting an in person hearing and the 
hearings officer does not determine that 
there is a circumstance in the particular 
case preventing the use of these 


methodologies to conduct the hearing. 
* * * * * 


PART 320—INITIAL DETERMINATIONS 


_ UNDER THE RAILROAD 


UNEMPLOYMENT INSURANCE ACT 
AND REVIEWS OF AND APPEALS 
FROM SUCH DETERMINATIONS 


w 3. The authority citation for part 320 
continues to read as follows: 


Authority: 45 U.S.C. 355 and 362(1). 
w 4. Add a sentence to the beginning of 


paragraph (a) and revise paragraph (c) of 
§ 320.22 to read as follows: 


| 
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§320.22 Notice of hearing. 


(a) Notification of parties. At the 
discretion of the hearings officer, any 
hearing required under this part may be 
held in person, by telephone conference 
call, or by video teleconferencing as 
described in § 320.25(d).* * * 


x * * * * 


(c) Ruling on objection. The hearings 
officer shall rule on any objection timely 
filed by a party under this section and 
shall notify the party of his or her ruling 
thereon. The hearings officer may for 
good cause shown, or upon his or her 
own motion, reschedule the time and/or 
place of the hearing. If an individual 
objects to having a hearing by video 
teleconferencing, the hearings officer © 
will find the individual’s wish not to 
appear by video teleconferencing to be 
a good reason for changing the time or 
place of the scheduled hearing and will 
reschedule the hearing for a time or 
place where a telephone conference call 
or an in person hearing will be held. 
The hearings officer also may limit or 
expand the issues to be resolved at the 
hearing. 


* * * * * 


g 5. Revise § 320.25(d) to read as 
follows: 


§320.25 Hearing of appeal. 


* * * * * 


(d) Hearing by telephone or video 
teleconferencing. As stated in 
§ 320.22(a), at the discretion of the 
hearings officer, any hearing required 
under this part may be conducted in 
person, by telephone conference call, or 
by video teleconferencing. The hearings 
officer may determine the hearing 
should be conducted by telephone 
conference call or video 
teleconferencing if use of these methods 
would be more efficient than 
conducting an in person hearing and the 
hearings officer does not determine that 
there is a circumstance in the particular 
case preventing the use of these 
methodologies to conduct the hearing. 

By Authority of the Board. 

Dated: September 6, 2006. 
Beatrice Ezerski, 
Secretary to the Board. 
[FR Doc. 06-8058 Filed 9-21-06; 8:45 am] 
BILLING CODE 7905-01-P 


ENVIRONMENTAL PROTEC 
AGENCY 


40 CFR Part 52 
[EPA-R08—OAR-2006-0210; FRL-8220-5] 


Approval and Promulgation of State 
Implementation Plans; Utah; Revised 
Definitions of Volatile Organic 
Compounds and Clearing Index; Direct 
Final Rule 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule.. 


summaARY: EPA is taking direct final 
action approving State Implementation 
Plan (SIP) revisions submitted by the 
State of Utah on November 11 and 
November 23, 2005. The revisions are to 
the Utah Administrative Code (UAC) - 
rule R307—101-2 and (1) incorporate by 
reference the federal definition of 
“Volatile Organic Compounds” (VOC), 
and (2) update the definition of 
“Clearing Index”. The intended effect of 
this action is to make federally 
enforceable these revised definitions to 
the Utah SIP. This action is being taken 
under section 110 of the Clean Air Act. 
DATES: This rule is effective on 
November 21, 2006 without further 
notice, unless EPA receives adverse 
comment by October 23, 2006. If 
adverse comment is received, EPA will 
publish a timely withdrawal of the 
direct final rule in the Federal Register 
informing the public that the rule will 
not take effect. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA—R08—- 
OAR-2006-0210, by one of the 
following methods: 

e http://www.regulations.gov. Follow 
the on-line instructions for submitting 
comments. 

e E-mail: long.richard@epa.gov and 
mastrangelo.domenico@epa.gov. 

e Fax: (303) 312-6064 (please alert 
the individual listed in the FOR FURTHER 
INFORMATION CONTACT if you are faxing 
comments). 

e Mail: Richard R. Long, Director, Air 
and Radiation Program, Environmental 
Protection Agency (EPA), Region 8, 
Mailcode 8P—AR, 999 18th Street, Suite 
200, Denver, Colorado 80202-2466. 

e Hand Delivery: Richard R. Long, 
Director, Air and Radiation Program, 
Environmental Protection Agency 
(EPA), Region 8, Mailcode 8P—AR, 999 
18th Street, Suite 300, Denver, Colorado 
80202-2466. Such deliveries are only 
accepted Monday through Friday, 8 a.m. 
to 4:55 p.m., excluding Federal 
holidays. Special arrangements should 
be made for deliveries of boxed 
information. 


Instructions: Direct your comments to 
Docket ID No. EPA—R08—OAR-2006- 
0210. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBJ) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an ‘‘anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA, without going through http:// 
www.regulations.gov your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 
For additional instructions on 
submitting comments, go to Section I. 
General Information of the 
SUPPLEMENTARY INFORMATION section of 
this document. 

Docket: All documents in the docket 
are listed in the http:// 
www.regulations.gov index. Although 


‘listed in the index,.some information is 


not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket * 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the Air and Radiation Program, 
Environmental Protection Agency | 
(EPA), Region 8, 999 18th Street, Suite 
300, Denver, Colorado 80202-2466. EPA 
requests that if at all possible, you 
contact the individual Jisted in the FOR 
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FURTHER INFORMATION CONTACT section to 


view the hard copy of the docket. You 
may view the hard copy of the docket 
Monday through Friday, 8 a.m. to 4 
p.m., excluding Federal holidays. 


FOR FURTHER INFORMATION CONTACT: 
Domenico Mastrangelo, Air and 
Radiation Program, Mailcode 8P—AR, 
Environmental Protection Agency 
(EPA), Region 8, 999 18th Street, Suite 
200, Denver, Colorado 80202-2466, 
(303) 312-6436, 
mastrangelo.domenico@epa.gov. 


SUPPLEMENTARY INFORMATION: 


Table of Contents 

I. General Information 

II. What is the Purpose of This Action? 

III. What is the State Process to Submit These 
Materials to EPA? 

IV. EPA’s Review of the State of Utah’s - 
November 11 and November 25, 2005 - 
Submittals 

V. Final Action 

VI. Statutory and Executive Order Reviews 

Definitions 

For the purpose of this document, we 
are giving meaning to certain words or 
initials as follows: 

(i) The words or initials Act or CAA 
mean or refer to the Clean Air Act, 
unless the context indicates otherwise. 

(ii) The words EPA, we, us or our 
mean or refer to the United States 
Environmental Protection Agency. 

(iii) The initials SIP mean or refer to 
State Implementation Plan. 

(iv) The words State or Utah mean the 
State of Utah, unless the context 
indicates otherwise. 


I. General Information 


A. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through http:// 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD-ROM that 
you mail to EPA, mark the outside of the 
disk or CD-ROM as CBI and then 
identify electronically within the disk or 
CD-ROM the specific information that 
is claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for Preparing Your Comments. 
When submitting comments, remember 
to: 


a. Identify the rulemaking by docket — 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 


b. Follow directions—The agency may 


ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

c. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

d. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

e. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

f. Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

g. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

h. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. What is the Purpose of This Action? 
EPA is approving revisions to the 
definitions of Volatile Organic 
Compounds (VOC) and Clearing Index 
in Utah’s rule R307—101-2. On 
November 11, 2005, the State of Utah 
submitted revisions to the definition of 
VOC. The revised VOC definition 
incorporates by reference 40 CFR 
51.100(s). On November 23, 2005, the 
State of Utah submitted a revised 
definition of the Clearing Index. The 
revised definition of the Clearing Index 
reflects:a more specific and expanded 
clearing index forecast generated by the 
National Weather Service (NWS). 


If. What is the State Process to Submit 
These Materials to EPA? 


Section 110(k) of the CAA addresses 
our actions on submissions of revisions 
to a SIP. The CAA requires States to 
observe certain procedural requirements 
in developing SIP revisions for 
submittal to us. Section 110(a)(2) of the 
CAA requires that each SIP revision be 
adopted after reasonable notice and 
public hearing. This must occur prior to 
the revision being submitted by a State 
to us. 

The Utah Air Quality Board (UAQB) 
held a public hearing for the revised 
definition of VOC on May 24, 2005. The 
definition was adopted by the UAQB on 
July 6, 2005 and became State effective 
on July 7, 2005. The UAQB held a © 
public hearing for the revised definition 
of Clearing Index on July 19, 2005. The 
definition was adopted by the UAQB on 
September 7, 2005 and became State 


effective on September 8, 2005. The 
Governor submitted these SIP revisions 
to us on November 11 and November 
23, 2005 respectively. 

We have evaluated the Governor’s 
submittal of these SIP revisions and 
have determined that the State met the 
requirements for reasonable notice and 
public hearing under section 110(a)(2) 
of the CAA. As required by section 
110(k)(1)(B) of the CAA, we reviewed 
these SIP materials for conformance 
with the completeness criteria in 40 
CFR 51, Appendix V and determined 
that the submittals were 
administratively and technically 
complete. 


‘IV. EPA’s Review of the State of Utah’s 
November 11 and November 25, 2005 
Submittals 


1. Changes to the Definition of Volatile 
Organic Compounds 


Utah’s revision to the definition of . 
VOC in Rule R307—101-2 incorporates 
by reference federal regulation 40 CFR 
51.100(s)(1) as updated by EPA on 
November 29, 2004 (69 FR 69290). This 
revision to the Utah SIP is, therefore, 
approvable. 


2. Changes to the Definition of the 
Clearing Index 


Utah’s revised definition of the 
Clearing Index in Rule R307-101-2 
reflects technological advances 
implemented by the National Weather 
Service (NWS). The value of the clearing 
index forecast provided by NWS is used 
to foresee the degree to which an area’s 
air quality would be degraded by open 
burning operations or by industrial 
processes. In the 1970s the NWS began 
forecasting a daily clearing index for 
three air basins in the State of Utah. 
New technology, implemented in recent 
years, has allowed the NWS to upgrade 
its clearing index forecast to a three-day 
forecast for any point in the State 
instead of the previous three air basins. 
The NWS clearing index forecast is 
accessible online at no cost, through an 
interface on the NWS Web site. Based 
on the above, we have concluded the 
revised definition of the Clearing Index 
is approvable. 


V. Final Action 


EPA is approving, through direct final 
rulemaking, revisions to the definitions 
of VOC and of the Clearing Index in 
Utah’s rule R307—101-2. 

Section 110(1) of the CAA states that 
a SIP revision cannot be approved if the 
revision would interfere with any 
applicable requirement concerning 
attainment and reasonable further 
progress towards attainment of a 


| 
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NAAQS or any other applicable 
requirement of the CAA. The revised 
definitions of VOCs and of the Clearing 
Index will not interfere with attainment, 
reasonable further progress, or any other 
applicable requirement of the CAA. 
EPA is publishing this rule without 

prior proposal because the Agency 
views this as a noncontroversial 
amendment and anticipates no adverse 
comments. However, in the ‘‘Proposed 
Rules” section of today’s Federal 
Register publication, EPA is publishing 
a separate document that will serve as 
the proposal to approve the SIP revision 
if adverse comments are filed. This rule 

- will be effective November 21, 2006 
without further notice unless the 
Agency receives adverse comments by 
October 23, 2006. If the EPA receives 
adverse comments, EPA will publish a 
timely withdrawal in the Federal 
Register informing the public that the 
rule will not take effect. EPA will 
address all public comments in a 
subsequent final rule based on the 
proposed rule. The EPA will not 
institute a second comment period on 
this action. Any parties interested in 
commenting must do so at this time. 
Please note that if EPA receives adverse 
comment on an amendment, paragraph, 
or section of this rule and if that . 
provision may be severed from the 
remainder of the rule, EPA may adopt 
as final those provisions of the rule that 
are not the subject of an adverse 
comment. 


VI. Statutory and Executive Order 
Review 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 
not a “significant regulatory action” and 
therefore is not subject to review by the 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
“Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355, May 
22, 2001). This action merely approves 
state law as meeting Federal 
requirements and imposes no additional 
requirements beyond those imposed by 
state law. Accordingly, the 
Administrator certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Because this 
rule approves pre-existing requirements 
under state law and does not impose 
any additional enforceable duty beyond 
that required by state law, it does not 
contain any unfunded mandate or 
significantly or uniquely affect small 
governments, as described in the 


Unfunded Mandates Reform Act of 1995 
(Public Law 104-4). 

This rule also does not have tribal 
implications because it will not have a 
substantial direct effect on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes, 
as specified by Executive Order 13175 
(65 FR 67249, November 9, 2000). This 
action also does not have Federalism 
implications because it does not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a state rule implementing a 
Federal standard; and does not alter the 
relationship or the distribution of power 
and responsibilities established in the 
Clean Air Act. This rule also is not 
subject to Executive Order 13045 
“Protection of Children from 
Environmental Health Risks and Safety 
Risks” (62 FR 19885, April 23, 1997), 
because it is not economically 
significant. 

In reviewing SIP submissions, EPA’s 
role is to approve state choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the State to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the'Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 

272 note) do not apply. This rule does 
not impose an information collection 
burden under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 


States prior to publication of the rule in 


‘the Federal Register. A major rule 


cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a ‘‘major rule”’ as 
defined by 5 U.S.C. 804(2). Under — 
section 307(b)(1) of the Clean Air Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by November 21, 2006. Filing a 
petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of - 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 


List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Ozone, Particulate matter, Reporting 
and recordkeeping requirements, 
Volatile organic compounds. 


Dated: September 1, 2006. 
Kerrigan G. Clough, 
Acting Regional Administrator, Region VIII. 


m 40 CFR part 52 is amended to read as 
follows: 


PART 52—[AMENDED] 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 
Subpart TT—Utah 


w 2. Section 52.2320 is amended by 
adding paragraphs (c)(63) to read as 
follows: 


§ 52.2320 Identification of plan. 


* * * * * 


(c) * 

(63) Revisions to the definition of 
“Volatile Organic Compounds,” in UAC 
rule R307—101-2, as submitted by the 
Governor on November 11, 2005. 
Revisions to the definition of “Clearing 
Index,” in UAC rule R307-101-2, as 
submitted by the Governor on 
November 23, 2005. 

(i) Incorporation by reference. 

(A) Utah Administrative Code rule 
R307-—101-2, as adoptedby the Utah Air 

Quality Board on July 6, 2005, effective 
on July 7, 2005. This incorporation by 
reference extends only to the definition 
of Volatile Organic Compounds and 
excludes any other provisions that 
R307—101-02 incorporates by reference. 


. 
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(B) Utah Administrative Code rule 
R307—101-—2, as adopted by the Utah Air 
Quality Board on September 7, 2005, 


- effective on September 8, 2005. This 


incorporation by reference extends only 
to the definition of the Clearing Index 
and excludes any other provisions that 
R307—101-2 incorporates by reference. 


[FR Doc. 06-7954 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
FRL-8217-8] 


Approval and Promulgation of Air 
Quality Implementation Plans; 
Wisconsin 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: EPA is approving revisions to 
the Wisconsin State Implementation 
Plan (SIP) for ozone. In these revisions, 
the State has incorporated changes EPA 
made to its definition of volatile organic 
compound (VOC) and its VOC control 
requirements for yeast manufacturing. 
As a result of EPA’s approval, five 
chemical compounds will no longer be 
considered VOCs. The changes to VOC 
control requirements match the EPA 
maximum achievable control 
technology (MACT) limits for yeast 
manufacturers. 


DATES: This direct final rule will be 
effective November 21, 2006, unless 
EPA receives adverse comments by 
October 23, 2006. If adverse comments 
are received, EPA will publish a timely 
withdrawal of the direct final rule in the 
Federal Register informing the public 


that the rule will not take effect. 


ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA—RO5- - 
OAR-2006—0543, by one of the 
following methods:. 

¢ www.regulations.gov: Follow the 
on-line instructions for submitting 
comments. 

e E-mail: mooney.john@epa.gov. 

e Fax: (312) 886-5824. 

e Mail: John M. Mooney, Chief, 
Criteria Pollutant Section, (AR—18)J), 
U.S. Environmental Protection Agency, 
77 West Jackson Boulevard, Chicago, 
Illinois 60604. 

e Hand Delivery: John M. Mooney, 
Chief, Criteria Pollutant Section, (AR— 
18J), U.S. Environmental Protection 
Agency, 77 West Jackson Boulevard, 
Chicago, Illinois 60604. Such deliveries 
are only accepted during the Regional 


Office’s normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. The 
Regional Office’s official hours of 
business are Monday through Friday, 
8:30 a.m. to 4:30 p.m. excluding Federal 
holidays. 

Instructions: Direct your comments to 
Docket ID No. EPA—R05—OAR-2006- 
0543. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information, 
the disclosure of which is restricted by 
statute. Do not submit information that 


- you consider to be CBI or otherwise 


protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an “anonymous access’’ system, 
which means that EPA will not know 
your identity or contact information 
unless you provide it in the body of 
your comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov, your 
e-mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. For additional instructions 
on submitting comments, go to 

Section I of the SUPPLEMENTARY 


INFORMATION section of this document. 


Docket: All documents in the docket 
are listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
the disclosure of which is restricted by 
statute. Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the Environmental Protection Agency, 
Region 5, Air and Radiation Division, 77 
West Jackson Boulevard, Chicago, 
Illinois 60604. This Facility is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal __ 
holidays. We recommend that you 


telephone Matt Rau, Environmental 
Engineer, at (312) 886-6524 before 
visiting the Region 5 office. 

FOR FURTHER INFORMATION CONTACT: Matt 
Rau, Environmental Engineer, Criteria 
Pollutant Section, Air Programs Branch 
(AR-18J), EPA Region 5, 77 West 
Jackson Boulevard, Chicago, Illinois 
60604, (312) 886-6524, 
rau.matthew@epa.gov. 


SUPPLEMENTARY INFORMATION: 
this document whenever 

“we,” “us,” or ‘‘our” is used, we mean 
EPA. This supplementary information 
section is arranged as follows: 


I. What Should I Consider as I Prepare My 
Comments for EPA? 

Il. What Is EPA Approving? 

III. What Is the Background for This Action? 

IV. What Is EPA’s Analysis of the State 
Submission? 

V. What Are the Environmental Effects of 
This Action? 

VI. What Action Is EPA Taking Today? 

VII. Statutory and Executive Order Reviews. 


I. What Should I Consider as I Prepare 
My Comments for EPA? 


A. Submitting CBI. Do not submit this 
information to EPA through 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in a disk or CD-ROM that 
you mail to EPA, mark the outside of the 
disk or CD-ROM as CBI and then 
identify electronically within the disk or 
CD-ROM the specific information that 
is claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

B. Tips for Preparing Your Comments. 
When submitting comments, remember 
to: 

e Identify the rulemaking by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

e Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

e Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

e If you estimate potentia! costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

e Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 
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e Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

_ @ Make sure to submit your 
comments by the comment period 
deadline identified. 


II. What Is EPA Approving? 


EPA is approving revisions to 
Wisconsin’s VOC definitions for five 
compounds and VOC control 
requirements for yeast manufacturing 
facilities. Wisconsin added NR 
400.02(162)(a)45 to 48, which excludes 
the four VOC compounds from the 
definition of VOCs: 1,1,1,2,2,3,3- 
heptafluoro-3-methoxy-propane; 3- 
ethoxy-1,1,1,2,3,4,4,5,5,6,6,6- 
dodecafluoro-2-(trifluoromethy]) 
hexane; 1,1,1,2,3,3,3- 
heptafluoropropane; and methyl! formate 
(HCOOCH;). Sources of the compounds 
listed under NR 400.02(162)(a) do not 
have to follow any of these VOC 
requirements when using the 
compounds. 

In addition, Wisconsin has added NR 
400.02(162)(b), which states that t-butyl 
acetate will no longer be subject to VOC 
emission or content limits. Sources 
using t-butyl acetate will still need to 
follow VOC recordkeeping, emission 
reporting, and inventory requirements. 

Wisconsin has also revised its VOC 
control requirements for yeast 
manufacturing facilities. This includes 
the addition of NR 424.05(2)(c), which 
creates the requirement that sources 
must comply with the emissions limits 
for at least 98 percent of all fermentation 
batches over a rolling 12 month period. 


III. What Is the Background for This 
Action? 


Wisconsin’s requested revisions to the 
VOC definitions adopt changes that EPA 
made on November 29, 2004. In the first 
action (69 FR 69298), EPA added four 
chemicals to the list of excluded 
compounds at 40 CFR 51.100(s)(1), on 
the basis that these compounds make a 
negligible contribution to tropospheric 
ozone formation. These are: 
1,1,1,2,2,3,3-heptafluoro-3-methoxy- 
propane; 3-ethoxy- 
1,1,1,2,3,4,4,5,5,6,6,6-dodecafluoro-2- 
(trifluoromethyl!) hexane; 1,1,1,2,3,3,3- 
heptafluoropropane; and methyl! 
formate. 

In the second action (69 FR 69304), 
EPA modified the definition of VOC at 
40 CFR 51.100(s)(5) to exclude t-butyl 
acetate as a VOC for purposes of VOC 
emission limitations or VOC content 
requirements. While EPA determined 
that t-butyl acetate has a negligible 
contribution to tropospheric ozone 
formation, it also concluded that the 
compound should still be subject to all 


recordkeeping, emissions reporting, 
modeling, and inventory VOC 
requirements. 

Wisconsin also requested VOC control 
requirement revisions to match yeast 
manufacturing limits. The May 21, 2001 
national emission standards for 
hazardous air pollutants (NESHAP) for 
nutritional yeast manufacturing (66 FR 
27876) set limits on VOC emissions. The 
yeast NESHAP limits VOC emissions as 
a surrogate for emissions of 


_ acetaldehyde, a hazardous air pollutant 


that is also a VOC. The limits affect both 
VOC concentration limits and a percent- 
of-batches minimum. At least 98 percent 
of the batches on a 12-month rolling 
average must meet the VOC 
concentration limit. 


IV. What Is EPA’s Analysis of the State 


Submission? 

The changes to Wisconsin’s definition 
of VOC parallel the revisions to 40 CFR 
51.100(s)(1), the de-listing of four 
compounds formerly considered VOCs 
and to 40 CFR 51.100(s)(5), the 


modification of the definition of VOC 


concerning t-butyl acetate. 

EPA revised the VOC emission limits 
for nutritional yeast manufacturing 
facilities in 40 CFR 63 subpart CCCC 
(63.2130—2192). Wisconsin revised and 
added sections to its rules that make the 
same revisions. Emission limit 
compliance is required for at least 98 
percent of batches over a rolling 12- 
month period. 

The requested revisions match 
changes made to federal regulations. 
Therefore, the modifications are 
approvable as revisions to Wisconsin’s 
SIP. 


V. What Are the Environmental Effects 
of This Action? 


Volatile organic compounds are 
precursors to ozone formation. Complex 
photochemical reactions involving 
VOCs form tropospheric ozone. 

Ozone decreases lung function, 
causing chest pain and coughing. It can 
aggravate asthma, reduce lung capacity, 
and increase risk of respiratory diseases 
like pneumonia and bronchitis. 
Children playing outside and healthy 
adults who work or exercise outside 
also may be harmed by elevated ozone 
levels. Ozone also reduces vegetation 
growth in economically important 
agricultural crops and wild plants. 

EPA has determined that the five 
compounds make a negligible 
contribution to ozone formation. Thus, 
the compounds are no longer 
considered to be VOCs and the 
exemptions will not harm the air 
quality. In fact if sources switch from a 
VOC compound to one of the 


compounds being removed from the 
VOC list, ozone formation may be 
reduced. 

Exposure to HAPs at sufficient 
concentration and duration may 
increase the risk of cancer and other 
serious health effects. These health 
effects include damage to the immune 
system and neurological, reproductive, 
developmental, and respiratory health 
problems. Drinking water can be 
contaminated by HAPs. In addition, | 
some HAPs can enter the food chain 
through the exposure of crops and 
animals. The VOC limits placed on 
yeast manufacturing facilities will limit 
HAP emissions. 


VI. What Action Is EPA Taking Today? 


EPA is approving, through direct final 
rulemaking, revisions to the Wisconsin 
ozone regulations. As a result of EPA’s 
approval of Wisconsin’s SIP submission, 
four compounds are no longer 
considered to be VOCs and a fifth 
compound is not subject to VOC content 
and emission limits but will still be 
subject to other requirements. The VOC 
control requirements for yeast 
manufacturing facilities were also 
revised. 

We are publishing this action without 
prior proposal because we view this as 
a noncontroversial amendment and 
anticipate no adverse comments. 
However, in the proposed rules section 
of this Federal Register publication, we 
are publishing a separate document that 
will serve as the proposal to approve the 
state plan if relevant adverse written 
comments are filed. This rule will be 
effective November 21, 2006 without 
further notice unless we receive relevant 
adverse written comments by October 
23, 2006. If we receive such comments, 
we will withdraw this action before the 
effective date by publishing a 
subsequent document that will 
withdraw the final action. All public 
comments received will then be 
addressed in a subsequent final rule 
based on the proposed action. The EPA 
will not institute a second comment 
period. Any parties interested in 
commenting on this action should do so 
at this time. If we do not receive any 
comments, this action will be effective 
November 21, 2006. 


VII. Statutory and Executive Order 
Reviews 


Executive Order 12866; Regulatory 
Planning and Review 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 
not a “significant regulatory action” and 
therefore is not subject to review by the 
Office of Management and Budget. 


: 
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Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 


Because it is not a “significant — 
regulatory action” under Executive 
Order 12866 or a “‘significant energy 
action,” this action is also not subject to 
Executive Order 13211, “Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355, May 
22, 2001). 


Regulatory Flexibility Act 


This action merely approves state law 
as meeting Federal requirements and 
imposes no additional requirements 
beyond those imposed by state law. 
Accordingly, the Administrator certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). 


Unfunded Mandates Reform Act 


Because this rule approves pre- 
existing requirements under state law 
and does not impose any additional 
enforceable duty beyond that required 
by state law, it does not contain any 
unfunded mandate or significantly or 
uniquely affect small governments, as 
described in the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104—4). 


Executive Order 13175 Consultation 
and Coordination With Indian Tribal 
Governments 


This rule also does not have tribal 
implications because it will not have a 
substantial direct effect on one or more 
Indian tribes, on the relationship 
between the Federal government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal government and Indian tribes, 
as specified by Executive Order 13175 
(59 FR 22951, November 9, 2000). 


Executive Order 13132 Federalism 


This action also does not have 
Federalism implications because it does 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a state rule implementing a 
Federal standard, and does not alter the 
relationship or the distribution of power 
and responsibilities paseeeucesh in the 
Clean Air Act. 


Executive Order 13045 Protection of 
Children From Environmental Health 
and Safety Risks 


This rule also is not subject to 
Executive Order 13045 “Protection of 
Children from Environmental Health 
Risks and Safety Risks’ (62 FR 19885, 
April 23, 1997), because it is not 


- economically significant. 


National Technology Transfer 
Advancement Act 


In reviewing SIP submissions, EPA’s 
role is to approve state choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the state to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. 


Paperwork Reduction Act 


This rule does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3501 et seq.). 


Congressional Review Act 
The Congressional Review Act, 5 


U.S.C. 801 et seq., as added by the Small 


Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 

is published in the Federal Register. 
This action is not a “major rule” as 
defined by 5 U.S.C. 804(2). 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by November 21, 
2006. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 


review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See section 


307(b)(2).) 
List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Ozone, Volatile organic compounds. 


Dated: August 23, 2006. 
Jerri-Anne Garl, 


- Acting Regional Administrator, Region 5. 


@ For the reasons stated in the preamble, 
part 52, chapter I, of title 40 of the Code 
of Federal Regulations is amended as 
follows: 


PART 52—{AMENDED] | 


= 1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 


Subpart YY—Wisconsin 


m 2. Section 52.2570 is amended by 
adding paragraph (c)(114) to read as 
follows: 


§52.2570 Identification of plan. 


* * * * 
* 
Cc 


(114) On April 11, 2006, Wisconsin 
submitted revised regulations that 
match 40 CFR 51.100(s)(1), as amended 
at 69 FR 69298. As a result, the 
compounds, 1,1,1,2,2,3,3-heptafluoro-3- 
methoxy-propane, 3-ethoxy- 
1,1,1,2,3,4,4,5,5,6,6,6-dodecafluoro-2- 
(trifluoromethyl)hexane, 1,1,1,2,3,3,3- 
heptafluoropropane, and methyl 
formate, are added to the list of 

“nonphotochemically reactive 
hydrocarbons” or ‘‘negligibly 
photochemically reactive compounds” 
in NR 400.02(162)(a)45. to 48. 
Companies producing or using the four 
compounds will no longer need to 
follow the VOC rules for these 
compounds. Section NR 400.02(162)(b) 
was added for the compound t-butyl] 
acetate. It is not considered a VOC for 
emission limits and content 
requirements. T-butyl acetate will still 
be considered a VOC for the 
recordkeeping, emissions reporting, and 
inventory requirements. Wisconsin also 
added and modified sections of NR 
424.05, its VOC control requirements for 
yeast manufacturing facilities. 
Wisconsin’s requirements are the same 
as the federal requirements in the 
national emission standards for 
hazardous air pollutants for nutritional 
yeast manufacturing. 

(i) Incorporation by reference. 


* 

| 
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(A) Wisconsin Administrative Code 
§ NR 400: Air Pollution Control 
Definitions, Section 2: Definitions, 
Subsection 162: “Volatile organic 
compound,” and § NR 424: Control of 
Organic Compound Emissions from 
Process Lines, Section 5: Yeast 
Manufacturing, Subsection 2: Emission 
Limitations, and Subsection 5: Test 
Methods and Procedures. The 
regulations were effective on January 1, 
2006. 
{FR Doc. 06-8113 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENT. AL PROTECTION 
AGENCY 


40 CFR Part 180 
[EPA-HQ-OPP-2006-0773; FRL-8093-3] 
Fenamidone; Pesticide Tolerance for 
Emergency Exemption 


AGENCY: Environmental Protection - 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This regulation establishes a 
time-limited tolerance for residues of 
fenamidone in or on carrots. This action 
is in response to EPA’s granting of an 
emergency exemption under section 18 
of the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA) 
authorizing use of the pesticide on - 
carrots. This regulation establishes a 
maximum permissible level for residues 
of fenamidone in this food commodity. 
The tolerance expires and is revoked on 
December 31, 2009. 

DATES: This regulation is effective 
September 22, 2006. Objections and 
requests for hearings must be received 
on or before November 21, 2006, and 
must be filed in accordance with the 
instructions provided in 40 CFR part 
178 (see also Unit I.C. of the 
SUPPLEMENTARY INFORMATION). 
ADDRESSES: EPA has established a 
docket for this action under docket 
identification (ID) number EPA-HQ- 
OPP-2006-0773. All documents in the 
docket are listed on the regulations.gov 
website. Although listed in the index, 
some information is not publicly 
available,.e.g., Confidential Business 

’ Information (CBI) or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either in the electronic docket 
at http://www.regulations.gov, or, if only 
available in hard copy; at the Office of 
Pesticide Programs (OPP) Regulatory 


Public Docket in Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive Arlington, VA. The hours 
of operation of this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 


_ is (703) 305-5805. 


FOR FURTHER INFORMATION CONTACT: 
Andrea Conrath, Registration Division 
(7505P), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 


(703) 308-9356; e-mail address: 


conrath.andrea@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. General Information 

A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 


e Crop production (NAICS code 111). 


e Animal production (NAICS code 
422); 


e Food sininacaiibie (NAICS code 
311). 


e Pesticide manufacturing (NAICS 
code 32532). 


This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 


entities not listed in this unit could also - 


be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Access Electronic Copies 
of this Document? 


In addition to accessing an electronic 
copy of this Federal Register document 


- through the electronic docket at http:// 


www.regulations.gov, you may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘Federal Register” listings at 
http://www.epa.gov/fedrgstr. You may 
also access a frequently updated 
electronic version of 40 CFR part 180 
through the Government Printing 
Office’s pilot e-CFR site at http:// 
www.gpoaccess.gov/ecfr. 


C. Can I File an Objection or Hearing 
Request? 


Under section 408(g) of the FFDCA, as 
amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
You must file your objection or request 
a hearing on this regulation in 
accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA-HQ- 
OPP-2006-0773 in the subject line on 


_ the first page of your submission. All 


requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before November 21, 2006. 

In addition to filing an objection or 
hearing request with the Hearing Clerk 
as described in 40 CFR part 178, please 
submit a copy of the filing that does not 
contain any CBI for inclusion in the 
public docket that is described in 
ADDRESSES. Information not marked 
confidential pursuant to 40 CFR part 2 
may be disclosed publicly by EPA 
without prior notice. Submit your 
copies, identified by docket ID number 
EPA-HQ-OPP-2006-0773, by one of the 
following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm.°S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 


Il. Background and Statutory Findings 


EPA, on its own initiative, in 
accordance with sections 408(e) and 408 
(1)(6) of the Federal Food, Drug, and 
Cosmetic Act (FFDCA), 21 U.S.C. 346a, 
is establishing a time-limited tolerance 
for residues of the fungicide 
fenamidone, (4H-imidazol-4-one, 3,5- 
dihydro-5-methyl-2-(methylthio)-5- 
phenyl-3-(phenylamino), (S)-), in or on 
carrot at 0.20 parts per million (ppm). 
This tolerance expires and is revoked on 
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December 31, 2009. EPA will publish a 
document in the Federal Register to 
remove the revoked tolerance from the 


' Code of Federal Regulations (CFR). 


Section 408(1)(6) of the FFDCA 
requires EPA to establish a time-limited 
tolerance or exemption from the 
requirement for a tolerance for pesticide 
chemical residues in food that will 
result from the use of a pesticide under - 
an emergency exemption granted by 
EPA under section 18 of FIFRA. Such 
tolerances can be established without 
providing notice or period for public 
comment. EPA does not intend for its 
actions on section 18 related tolerances 
to set binding precedents for the 
application of section 408 of the FFDCA 
and the new safety standard to other 
tolerances and exemptions. Section 
408(e) of the FFDCA allows EPA to 
establish a tolerance or an exemption 
from the requirement of a tolerance on 
its own initiative, i.e., without having 
received any petition from an outside 


arty. 

. Section 408(b)(2)(A)(i) of the FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is ‘‘safe.” 
Section 408(b)(2)(A)(ii) of the FFDCA 
defines ‘‘safe’”’ to mean that ‘‘there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of the FFDCA requires EPA 
to give special consideration to 
exposure of infants and children to the 
pesticide chemical residue in 
establishing a tolerance and to ‘“‘ensure 
that there is a reasonable certainty that 
no harm will result to infantsand 
children from aggregate exposure to the 
pesticide chemical residue. . . .” 

Section 18 of the FIFRA authorizes _ 
EPA to exempt any Federal or State 
agency from any provision of FIFRA, if 
EPA determines that ‘“‘emergency 
conditions exist which require such 
exemption.” This provision was not 
amended by the Food Quality Protection 
Act of 1996 (FQPA). EPA has 
established regulations governing such 
emergency exemptions in 40 CFR part 
166. 


Ill. Emergency Exemption for 
Fenamidone on Carrot and FFDCA 
Tolerances 


The applicant stated that the only 
registered fungicide treatment for 
controlling cavity spot in carrots in ~ 


southern California appears to be losing 
efficacy due to the development of 
resistant isolates of the fungal pathogen 
to the only registered fungicide. Data 
was submitted showing yield and 
significant economic losses have 
occurred and are expected to recur 
without this requested emergency 
exemption use. EPA has authorized 
under FIFRA section 18 the use of 
fenamidone on carrots for control of 
cavity spot in California. After having 
reviewed the submission, EPA concurs 
that emergency conditions exist for this 
State. 

As part of its assessment of this 
emergency exemption, EPA assessed the 
potential risks presented by residues of 
fenamidone in or on carrots. In doing so, 
EPA considered the safety standard in 
section 408(b)(2) of the FFDCA, and 
EPA decided that the necessary 
tolerance under section 408(1)(6) of the 
FFDCA would be consistent with the 
safety standard and with FIFRA section 
18. Consistent with the need to move 
quickly on the emergency exemption in 
order to address an urgent non-routine 
situation and to ensure that the resulting 
food is safe and lawful, EPA is issuing 
this tolerance without notice and 
opportunity for public comment as 
provided in section 408(1)(6) of the 
FFDCA. Although this tolerance expires 
and is revoked on December 31, 2009, 
under section 408(1)(5) of the FFDCA, 
residues of the pesticide not in excess 
of the amounts specified in the 
tolerance remaining in or on carrot after 
that date will not be unlawful, provided 
the pesticide is applied in a manner that 
was lawful under FIFRA, and the 
residues do not exceed a level that was 
authorized by this tolerance at the time 
of that application. EPA will take action 
to revoke this tolerance earlier if any 
experience with, scientific data on, or 
other relevant information on this 
pesticide indicate that the residues are 
not safe. 

Because this tolerance is being 
approved under emergency conditions, 
EPA has not made any decisions about 
whether fenamidone meets EPA’s 
registration requirements for use on 
carrot or whether a permanent tolerance 
for this use would be appropriate. 
Under these circumstances, EPA does 
not believe that this tolerance serves as 
a basis for registration of fenamidone by 
a State for special local needs under 
FIFRA section 24(c). Nor does this 
tolerance serve as the basis for any State 
other than California to use this 
pesticide on this crop under section 18 
of FIFRA without following all 
provisions of EPA’s regulations 
implementing FIFRA section 18 as 
identified in 40 CFR part 166. For ° 


additional information regarding the 
emergency exemption for fenamidone, 
contact the Agency’s Registration 
Division at the address provided under 
FOR FURTHER INFORMATION CONTACT. 


IV. Aggregate Risk Assessment and 
Determination of Safety 


EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of the 
FFDCA and a complete description of 
the risk assessment process, see http:// 
www.epa.gov/fedrgstr/EPA-PEST/1997/ 
November/Day-26/p30948.htm. 

Consistent with section 408(b)(2)(D) 
of the FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of fenamidone and to make 
a determination on aggregate exposure, 
consistent with section 408(b)(2) of the 
FFDCA, for a time-limited tolerance for 
residues of fenamidone in or on carrot 
at 0.20 ppm. 

On September 29, 2004 the Agency 
published a Final Rule (69 FR 58058, 
FRL-7681-3) establishing tolerances for 
residues of fenamidone (4H-imidazol-4- 
one, 3,5-dihydro-5-methyl-2- 
(methylthio)-5-phenyl-3-(phenylamino), 
(S)-) in or on garlic, bulb; garlic, great 
headed; grape (imported); leek; onion, 
dry bulb; onion, green; onion, welsh; 
shallot, bulb; shallot, fresh leaves; 
tomato; tomato, paste; tomato, puree; 
vegetable, cucurbit, group 09; vegetable, 
tuberous and corm, subgroup 01C and 
establishing tolerances for combined 
residues of fenamidone (4H-imidazol-4- 
one, 3,5-dihydro-5-methy]-2- 
(methylthio)-5-phenyl-3-(phenylamino), 
(S)-) and its metabolite RPA 717879 
(2,4-imidazolidinedione, 5-methyl-5- 
pheny]) in or on fat (beef, goat, and 
sheep); meat (beef, goat, and sheep); 
meat byproducts (beef, goat, and sheep); 
milk; wheat, grain; wheat forage; wheat, 
hay; and wheat, straw. Refer to the 
September 29, 2004 Federal Register 
document for a detailed discussion of 
the aggregate risk assessments and 
determination of safety. EPA relies upon 
those risk assessments, hazard 
selections, and related findings and 
assumptions made in that Federal 
Register document in support of this 
action. 

Relying upon the 2004 risk 
assessment detailed in the September 
29, 2004 Federal Register document, the 
Agency calculated the additional dietary 
tisk from fenamidone residues on 
carrots in association with the requested 
emergency exemption and at a residue 
level of 0.2 ppm. Acute dietary exposure 
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from this use is estimated to utilize an 
additional 1% of the aPAD for the 
general U.S. population, and a 
negligible contribution to the aPAD for 
children 1-2 years old, the most highly 
exposed population subgroup on an 
aggregate basis. Aggregate acute 
exposure for registered uses, including 
drinking water, and this use on carrot is 
estimated to utilize 17% of the aPAD for 
the general U.S. population, and 24% of 
the aPAD for children 1-2 years old, the 
most highly exposed population 
subgroup. 

Chronic dietary exposure for this use 
is estimated to utilize an additional 7% 
of the cPAD for the general U.S. 
population, and an additional 13% of 
the cPAD for children 1-2 years old, the 
most highly exposed population 
subgroup. Aggregate chronic exposure 
for registered uses, including drinking 
water, and the proposed use on carrot is 
estimated to utilize 36% of the cPAD for 
the general U.S. population, and 82% of 
the cPAD for children 1-2 years old, the 
most highly exposed population 
subgroup. 

Establishing the carrot tolerance will 
increase some of the most recent 
estimated aggregate risks resulting from 
use of fenamidone, as discussed in the 
September 29, 2004 Federal Register. 
However, all estimated risks are still 
below levels of concern. Therefore, 
based on this incremental risk 
assessment, and the risk assessment 
discussed in the final rule published in 
the Federal Register of September 29, 
2004, EPA concludes that there is a 
reasonable certainty that no harm will 
result to the general population, and to 
infants and children from aggregate 
exposure to fenamidone residues. 


V. Other Considerations 
A. Analytical Enforcement Methodology 


Adequate enforcement methodology 
is available to enforce the tolerance 
expression. The Registrant of 
fenamidone has proposed aliquid . 
chromatograph/mass spectroscopy (LC/ 
MS) method for the enforcement of the 
plant tolerances (the method does not 
distinguish the S- and R-enantiomers). 
Adequate method validation, 
radiovalidation, and independent 
method validation (ILV) of the proposed 
enforcement method have been 
submitted. 


The method may be requested from: 
Chief, Analytical Chemistry Branch, 
Environmental Science Center, 701 
Mapes Rd., Ft. Meade, MD 20755-5350; 
telephone number: (410) 305-2905; e- 
mail address: residuemethods@epa.gov. 


B. International Residue Limits. 


There are currently no established 
Codex, Canadian, or Mexican maximum 
residue limits (MRLs) for fenamidone in 
or on carrot; therefore, harmonization is 
not an issue for this action. 


VI. Conclusion 


Therefore, the time-limited tolerance 
is established for residues of 
fenamidone, (4H-imidazol-4-one, 3,5- 
phenyl!-3-(phenylamino), (S)-), in or on 
carrot at 0.20 ppm. 


VII. Statutory and Executive Order 
Reviews 


This final rule establishes a time- 
limited tolerance under section 408 of 
the FFDCA. The Office of Management 
and Budget (OMB) has exempted these 
types of actions from review under 
Executive Order 12866, entitled 
Regulatory Planning and Review (58 FR 
51735, October 4, 1993). Because this 
rule has been exempted from review 
under Executive Order 12866 due to its 
lack of significance, this rule is not 
subject to Executive Order 13211, 
Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44 
U.S.C. 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104-4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104-113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a FIFRA 
section 18 exemption under section 408 
of the FFDCA, such as the tolerance in 
this final rule, do not require the 
issuance of a proposed rule, the 
requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 


seq.) do not apply. In addition, the’ 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and’ 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999). Executive Order 13132 requires 
EPA to develop an accountable process, 
to ensure “meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.” ‘Policies 
that have federalism implications” is 
defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers, and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of the 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any “tribal implications” 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” ‘Policies that have tribal 
implications” is defined in the 
Executive order to include regulations 
that have ‘‘substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.” This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on th 
distribution of power and : 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VIII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
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- Fairness Act of 1996, generally provides 


that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 


_Tule in the Federal Register. This final 


rule is not a “major rule” as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 
Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 
Dated: September 12, 2006. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 
= Therefore, 40 CFR chapter I is 
amended as follows: 


PART 180—[AMENDED] 


w 1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 321(q), 346a and 371. 


@ 2. Section 180.579 is amended by 
adding text and a table to paragraph (b) 
to read as follows: 


§180.579 Fenamidone; tolerances for 
residues. 
* * * * * 


(b) Section 18 emergency exemptions. 
A time-limited tolerance is established 
for residues of the fungicide 
fenamidone, (4H-imidazol-4-one, 3,5- 
phenyl-3-(phenylamino), (S)-) in 
connection with use of the pesticide 
under a section 18 emergency 
exemption granted by EPA. The - 
tolerance will expire and is revoked on 
the date specified in the following table: . 


Commodity 


Expiration/revoca- 


Parts per million tion date 


0.20 


12/31/2009 


[FR Doc. 06-7956 Filed 9—21—06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[EPA-HQ-OPP-2005-0053; FRL-8093-9] 


Fenbuconazole; Pesticide Tolerances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This regulation establishes 
tolerances for combined residues of 
fenbuconazole, 
1—propanenitrile, and its metabolites 
RH-9129, 
and RH-9130, trans—5—(4— 
chlorophenyl)—dihydro—3—phenyl—3— 
furanone, in or on almond; almond, 
hulls; apple; apple wet pomace; banana; 
beet, sugar, dried pulp; beet, sugar, 
molasses; beet, sugar, roots; beet, sugar, 
tops; bushberry subgroup 13B; cattle, 
meat byproducts; citrus, dried pulp; 
citrus, oil; cranberry; fruit, citrus, group 
10; fruit, stone, group 12; goat, meat 
byproducts; grain, aspirated fractions; 
grape; horse, meat byproducts; peanut; 
pecan; sheep, meat byproducts; wheat, 
forage; wheat, grain; wheat, hay; and 
wheat, straw. EPA is also deleting 
several existing tolerances that are no 
longer needed as a result of this action. 
Dow AgroSciences requested these 
tolerances under the Federal Food, 


' Drug, and Cosmetic Act (FFDCA), as 


amended by the Food Quality Protection 
Act of 1996 (FQPA). : 

DATES: This regulation is effective 
September 22, 2006. Objections and 
requests for hearings must be received 
on or before November 21, 2006, and 
must be filed in accordance with the 
instructions provided in 40 CFR part 
178 (see also Unit I.C. of the 
SUPPLEMENTARY INFORMATION). 
ADDRESSES: EPA has established a 
docket for this action under docket 
identification (ID) number EPA~HQ- 
OPP-—2005-0053. All documents in the 
docket are listed in the index for the 
docket. Although listed in the index, 
some information is not publicly 
available, e.g., Confidential Business 
Information (CBJ) or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 


_ available in the electronic docket at 


http://www. regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S— 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA. The Docket Facility is 
open from 8:30 a.m. to 4 p.m., Monday 


- through Friday, excluding legal 


holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Tony Kish, Registration Division 
(7505P), Office of Pesticide Programs,. 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 


(703) 308-9443; e-mail address: 
kish.tony@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS 111), e.g., 
agricultural workers; greenhouse, 
nursery, and floriculture workers; 
farmers. 

e Animal production (NAICS 112), 
e.g., cattle ranchers and farmers, dairy 
cattle farmers, livestock farmers. 

e Food manufacturing (NAICS 311), 
e.g., agricultural workers; farmers; 
greenhouse, nursery, and floriculture 
workers; ranchers; pesticide applicators. 

e Pesticide manufacturing (NAICS 
32532), e.g., agricultural workers; 
commercial applicators; farmers; 
greenhouse, nursery, and floriculture 
workers; residential users. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 
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B. How Can I Access Electronic Copies 
of this Document? © 


In addition to accessing an electronic 
copy of this Federal Register document 
through the electronic docket at http:// 
www.regulations.gov, you may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘Federal Register”’ listings at 
http://www.epa.gov/fedrgstr. You may 
also access a frequently updated 
electronic version of 40 CFR part 180 
through the Government Printing 
Office’s pilot e-CFR site at http:// 
www.gpoaccess.gov/ecfr. 


_ C. Can I File an Objection or Hearing 
Request? 


Under section 408(g) of the FFDCA, as 
amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
You must file your objection or request 
a hearing on this regulatitn in 
accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA-HQ- 
OPP-—2005-—0053 in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before November 21, 2006. 

In addition to filing an objection or 
hearing request with the Hearing Clerk 
as described in 40 CFR part 178, please 
submit a copy of the filing that does not 
contain any CBI for inclusion in the 
public docket that is described in 
ADDRESSES. Information not marked 
confidential pursuant to 40 CFR part 2 
may be disclosed publicly by EPA 
without prior notice. Submit your 
copies, identified by docket ID number 
EPA—HQ—OPP-2005-0053, by one of 
the following methods: 

-e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on— 
line instructions for submitting 
comments. 

¢ Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S—4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 


arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305— 
5805. 


II. Background and Statutory Findings 


In the Federal Register of July 20, 
2005, 70 FR 41718 (FRL—7702-7), EPA 
issued a notice pursuant to section 
408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of 
pesticide petitions (PP 0E6208, PP 
1E6252, PP 1F3989, PP 1F3995, PP 
2F4127, PP 2F4135, PP 2F4154, PP 
3F4914, PP 4F6879, PP 7F4887, PP 
9E5041, and PP 9F6024) by Dow 
AgroSciences LLC, 9330 Zionsville 
Road, Indianapolis, Indiana 46268— 
1054. The petition requested that 40 
CFR 180.480 be amended by 
establishing tolerances for combined 
residues of the fungicide fenbuconazole, 
propanenitrile, and its metabolites cis— 
ylmethy!)—2—3H-furanone and trans—5— 
3H-furanone, in or on almond at 0.05 
parts per million (ppm) (PP 3F4194); 
almond, hulls at 3.0 ppm (PP 3F4194); 
apple at 0.4 ppm (PP 2F4135); apple, 
wet pomace at 1.0 ppm (PP 2F4135); 
banana at 0.3 ppm (PP 2F4154); 
blueberry at 0.3 ppm (PP 9E5041); 
cranberry at 1.0 ppm (PP 1E6252); fruit, 
citrus, group 10 at 1.0 ppm (PPs 7F4900 
and 4F6879); fruit, stone, group 12 
(except plum, prune) at 2.0 ppm (PP 
1F3989); grape at 1.0 ppm (PP 0E6208); 
pecan at 0.1 ppm (PP 1F3995); plum at 
2.0 ppm (PP 1F3989); plum, prune, 
dried at 7.0 ppm (PP 1F3989); sugar 
beet, dried pulp at 1.0 ppm (PP 7F4887); 
sugar beet, molasses at 0.4 ppm (PP 
7F 4887); sugar beet, roots at 0.2 ppm 
(PP 7F4887); sugar beet, tops at 9.0 ppm 
(PP 7F4887); wheat, grain at 0.05 ppm 
(PP 2F4127); and wheat, straw (PP 
2F4127) at 10.0 ppm; establishing 
tolerances for combined residues of the 
fungicide fenbuconazole, o—(2—(4— 
1,2,4—triazole)—1—propanenitrile, and its 
metabolite 
phenyl—1H-1,2,4-triazole—1— 
propanenitrile, in or on peanut at 0.1 
ppm (PP 9F6024) and peanut, hay at 20 
ppm (PP 9F6024); by establishing 
tolerances for combined residues of the 
fungicide fenbuconazole, a—(2—(4— 
1,2,4—triazole)—1—propanenitrile, and its 
metabolites 


ylmethy])—2—3H-furanone, and 4— 
chloro—a—hydroxymethyl—o—phenyl— 
benzenebutanenitrile in or on fat of 
cattle, goats, hogs, horses, and sheep at 
0.05 ppm (PP 2F4127), and liver of 
cattle, goats, hogs, horses, and sheep at 
0.3 ppm (PP 2F4127). That notice 
included a summary of the petition 
prepared by Dow AgroSciences LLC, the 
registrant. There were no comments 
received in response to the noticeof 
filing. 

EPA is also deleting several 
established time-limited tolerances in 


§ 180.480(b) that are no longer needed. 


These revisions are as follows: 

i. Delete the cattle, goat, horse, and 
sheep meat byproducts tolerances, each 
for 0.01 ppm and expiring on December 
31, 2008. These tolerances are replaced 
by permanent tolerances of 0.05 ppm for 
cattle, goat, horse, and sheep meat 
byproducts, respectively. 

ii. Delete the grapefruit tolerance of 
0.5 ppm that expires on December 31, 
2008. It is replaced by a permanent 
tolerance of 1.0 ppm for fruit, citrus, 
group 10. 

iii. Delete the grapefruit, dried pulp 
tolerance of 4.0 ppm that expires on 
December 31, 2008. It is replaced by a 
permanent tolerance of 5.0 ppm for 
citrus, dried pulp. 

iv. Delete the grapefruit, oil tolerance 
of 35 ppm that expires on December 31, 
2008. It is replaced by a permanent 
tolerance of 40.0 ppm for citrus, oil. 

Section of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is ‘‘safe.” 
Section 408(b)(2)(A)(ii) of FFDCA 
defines ‘‘safe” to mean that “there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to 
give special consideration to exposure 
of infants and children to the pesticide 


. chemical residue in establishing a 


tolerance and to “ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
aggregate exposure to the pesticide 
chemical residue....” 

EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of the 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006/Rules and Regulations 


55295 


FFDCA and a complete description of 
the risk assessment process, see http:// 
www.epa.gov/fedrgstr/EPA—-PEST/1997/ 
November/Day-26/p30948.htm, http:// 
www.epa.gov/oppfead1/trac/science, 
http://www.epa.gov/pesticides/ 
factsheets/riskassess.htm, and http:// 
www.epa.gov/pesticides/trac/science/ 
aggregate. pdf. 

Ill. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D) 
of FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of and to make a 
determination on aggregate exposure, 
consistent with section 408(b)(2) of 
FFDCA, for tolerances for combined 
residues of fenbuconazole, a—(2—(4— 
and 
its metabolites RH-9129, cis—5—(4— 
furanone, and RH—9130, trans—5—(4—- 
furanone, in or on almond at 0.05 ppm; 
almond, hulls at 1.0 ppm; apple at 0.4 
ppm; apple, wet pomace at 1.0 ppm; 
banana at 0.3 ppm; beet, sugar, dried 
pulp at 1.0 ppm; beet, sugar, molasses 
at 0.4 ppm; beet, sugar, roots at 0.3 ppm; 
beet, sugar, tops at 9.0 ppm; bushberry 
subgroup 13B at 0.3 ppm; cattle, meat 


byproducts at 0.05 ppm; citrus, dried 
pulp at 5.0 ppm; citrus, oil at 40.0 ppm; 
cranberry at 0.5 ppm; goat, meat 
byproducts at 0.05 ppm; fruit, citrus, 
group 10 at 1.0 ppm; fruit, stone, group 
12 at 1.0 ppm; grain, aspirated fractions 
at 6.0 ppm; grape at 1.0 ppm; horse, 
meat byproducts at 0.05 ppm; peanut at 
0.1 ppm; pecan at 0.05 ppm; sheep, 
meat byproducts at 0.05 ppm; wheat, 
forage at 4.0 ppm; wheat, grain at 0.1 
ppm; wheat, hay at 8.0 ppm; and wheat, 
straw at 8.0 ppm. EPA’s assessment of 
exposures and risks associated with 
establishing the tolerances follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 
considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. Specific 
information on the studies received and 
the nature of the toxic effects caused by 
fenbuconazole as well as the no— 
observed—adverse—effect—level (NOAEL) 
and the lowest—observed—adverse— 
effect—level (LOAEL) from the toxicity 
studies can be found at http:// 


-www.regulations.gov, Docket 


Identification (ID) Number EPA—HQ— 
OPP-—2005-0053. 


B. Toxicological Endpoints 
For hazards that have a threshold 


_ below which there is no appreciable 


risk, the dose at which no adverse 
effects are observed (the NOAEL) from 
the toxicology study identified as 
appropriate for use in risk assessment is 
used to estimate the toxicological level 
of concern (LOC). However, the lowest 
dose at which adverse effects of concern 
are identified (the LOAEL) is sometimes 
used for risk assessment if no NOAEL 
was achieved in the toxicology study 
selected. An uncertainty factor (UF) is 
applied to reflect uncertainties inherent 
in the extrapolation from laboratory 
animal data to humans and in the 
variations in sensitivity among members 
of the human population as well as 
other unknowns. 

The linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify non- 
threshold hazards such as cancer. The 
Q* approach assumes that any amount 
of exposure will lead to some degree of 
cancer risk, estimates risk in terms of 
the probability of occurrence of 
additional cancer cases. More 
information can be found on the general 
principles EPA uses in risk 
characterization at http://www.epa.gov/ 
pesticides/health/human.htm. 

_ Asummary of the toxicological 
endpoints for fenbuconazole used for 
human risk assessment is shown below 
in Table 1 of this document. 


TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FENBUCONAZOLE FOR USE IN HUMAN RISK 


ASSESSMENT 


Exposure Scenario 


Dose Used in Risk Assessment; 
Interspecies and Intraspecies and 
any Traditional UF 


Special FQPA Safety Factor 
(SF); Level of Concern for Risk 
Assessment 


Study; Endpoint and Toxi- 
cological Effects 


Acute Dietary (Females 13-49 
years of age) 


NOAEL = 30 mg/kg/day; 


UF = 100; Acute RfD' = 0.3 mg/kg/ 


day 


Special FQPA SF = 1; 
aPAD = acute RfD' + Special 
FQPA SF = 0.3 mg/kg/day 


Rat developmental study; 

Developmental LOAEL = 75 mg/ 
kg/day based on increased re- 
sorptions and decreased live 
fetuses per dam 


Acute Dietary (General popu- 
lation including infants and 
children) 


No NOAEL was identified; UF is not 
applicable; no Acute RfD' was 
calculated. 


Special FQPA SF is not applica- 
ble; no aPAD? was calculated. 


No study was selected because 
no appropriate dose and end- 
point could be identified for 
this population group 


Chronic Dietary (All populations) 


NOAEL= 3 mg/kg/day; UF = 100; 
Chronic RfD' = 0.03 mg/kg/day. 


Special FQPA SF = 1; cPAD? = 
chronic RfD' + Special FQPA 
SF = 0.03 mg/kg/day. 


Rat combined chronic. toxicity/ 
carcinogenicity study; 

LOAEL = 30.6 mg/kg/day for 
males and 43.1 mg/kg/day for 
females based on decreased 
body weight gain, increased 
thyroid weight, and 


histopathological lesions in the 
liver and thyroid gland 


Incidental Oral (all durations) 


No NOAEL was identified; UF is not 
was Cal- 


applicable; no RfD' 
culated. 


Special FQPA SF is not applica- 
ble; no LOC was determined. 


No study was selected because 
no registered uses would re- 
sult in residential exposure 
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FENBUCONAZOLE FOR USE IN HUMAN RISK 


ASSESSMENT—Continued 


Exposure Scenario 


Dose Used in Risk Assessment; 
Interspecies and Intraspecies and (S 
any Traditional UF 


ial FQPA Safety Factor 
; Level of Concern for Risk 
Assessment 


Study; Endpoint and Toxi- 
cological Effects 


Long-Term Dermal (several 
months to lifetime) 


Oral study NOAEL= 3 mg/kg/day 
(dermal absorption rate = 4.25%). 


Residential LOC for MOE* = not 

applicable;. 
Occupational LOC for MOE = 
100 


Rat combined chronic toxicity/ 
carcinogenicity study; 

LOAEL = 30.6 mg/kg/day for 
males and 43.1 mg/kg/day for 
females based on decreased 
body weight gain, increased 
thyroid weight, and 

histopathological lesions in the 

liver and thyroid gland 


Inhalation (all durations) 


Oral study NOAEL= 3 mg/kg/day; 
Absorption factor = 100%). 


Residential LOC for MOE* = not 
applicable;. 

Occupational LOC for MOE = 
100 


Rat combined chronic toxicity/ 
carcinogenicity study; 

LOAEL = 30.6 mg/kg/day for 
males and 43.1 mg/kg/day for 
females based on decreased 
body weight gain, increased 
thyroid weight, and 
histopathologicat lesions in the 

liver and thyroid gland 


Cancer (oral, dermal, inhalation) 


Classification: Under the 1986 cancer classification scheme, fenbuconazole was classified as a Group C - 
Possible Human Carcinogen with a low dose extrapolation model applied to the animal data for the quan- 
tification of human risk (Q,*). This was based on increased incidence of hepatocellular adenomas and car- 
cinomas in male and female mice and of thyroid follicular adenomas and combined adenomas/carcinomas 
in male rats. Based on mechanistic data, quantification of risk was derived using combined hepatocellular 
aienemecicercinornas $ in female mice. The upper bound estimate of unit risk, Q,* (mg/kg/day)-', is 3.59 x 
10-3 in human equivalents. 


‘RAD means “Reference Dose”; 2aPAD means “acute Population Adjusted Dose”; 3cPAD means “chronic Population Adjusted Dose; +MOE 


means “Margin of Exposure” 


C. Exposure Assessment 


1. Dietary exposure from food and 
feed uses. Tolerances have previously 
been established (40 CFR 180.480) for 
the combined residues of fenbuconazole 
and its metabolites RH-9129 and RH- 
9130, in or on a variety of raw 
agricultural commodities. These raw 
agricultural commodities include fat, 
meat, and meat byproducts of cattle, 
goat, hog, horse, and sheep. Risk 
assessments were conducted by EPA to 
assess dietary exposures from 
fenbuconazole in food as follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide if 
a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a one-day or 
single exposure. 

The Dietary Exposure Evaluation 
Model (DEEM™) analysis evaluated the 
individual food consumption as 
reported by respondents in the USDA 
1994-1996 and 1998 Nationwide 
Continuing Surveys of Food Intake by 
Individuals (CSFID and accumulated 
exposure to the chemical for each 
commodity. The following assumptions 
were made for the acute exposure 
assessments: The acute dietary (food 
plus water) assessment was very 


conservative — a screening level, Tier 1 
assessment. It was based on tolerance- 
level residues and assumed that 100% 
of each crop was treated with 
fenbuconazole. For water exposure the 
assessment used the estimated 
maximum peak concentration of 
fenbuconazole in surface water that was 
calculated from the requested use 
pattern for cherries, a worst-case 


estimate. The only population subgroup 


that is relevant for this acute assessment 
is females (13-49 years old). 


ii. Chronic (non-cancer) exposure. In — 
conducting this chronic dietary risk 
assessment the Dietary Exposure 
Evaluation Model (DEEM™) analysis 
evaluated the individual food 
consumption as reported by 
respondents in the USDA 1994-1996 
and 1998 Nationwide Continuing 
Surveys of Food Intake by Individuals 
(CSFII) and accumulated exposure to 
the chemical for each commodity. The 
following assumptions were made for 
the chronic exposure assessments: The 
chronic (non-cancer) dietary assessment 
included contributions from both food 
and water. This analysis is more refined 
than the acute dietary assessment in that 
it uses average residues from field trials. 
Due to the manner in which these data 
were submitted and reviewed, multiple 


averages were calculated for many of the | 
crops. For these crops the highest 
average was used in the analysis. The 
non-cancer chronic dietary analysis 
assumed 100% crop treated and the 
annual average estimated surface water 
concentration from the cherry use. 


iii. Cancer. The cancer dietary 
assessment used the same food residue 
inputs as those of the non-cancer 
assessment—average residues from field 
trials and 100% crop treated for all — 
crops. The water component of this ~ 
assessment used the estimated 30—year 
average surface water concentration 
from the cherry use. 

iv. Anticipated residue information. 
Section 408(b)(2)(E) of the FFDCA 
authorizes EPA to use available data and 
information on the anticipated residue 


- levels of pesticide residues in food and 


the actual levels of pesticide chemicals 
that have been measured in food. If EPA 
relies on such information, EPA must, 
pursuant to section 408(f)(1), require 
that data be provided 5 years after the 
tolerance is established, modified, or 
left in effect, demonstrating that the 
levels in food are not above the levels 
anticipated. Following the initial data 
submission, EPA is authorized to 
require similar data on a time frame it 
deems appropriate. For the present 


F) 
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action, EPA will issue such data call-ins 
for information relating to anticipated 
residues as are required by FFDCA 
section 408(b)(2)(E) and authorized 
under FFDCA section 408(f)(1). Such 
data call-ins will be required to be 
submitted no later than 5 years from the 
date of issuance of these tolerances. 
Anticipated residue data were used in 
the chronic (non-cancer) and cancer ~ 
dietary risk analyses but not in the acute 
dietary risk analysis. The anticipated 
residues used were the highest per- 
study-volume average residue from the 
field trial studies for each crop that were 
submitted by the registrant. 

2. Dietary exposure from drinking 
water. The Agency lacks sufficient 


‘monitoring exposure data to complete a 


comprehensive dietary exposure 
analysis and risk assessment for 
fenbuconazole in drinking water. 
Because the Agency does not have 
comprehensive monitoring data, 
drinking water concentration estimates 
are made by reliance on simulation or 
modeling taking into account data on 
the physical characteristics of . 
fenbuconazole. Further information 
regarding EPA drinking water models 
used in pesticide exposure assessment 
can be found at http://www.epa.gov/ 
oppefed1/models/water/index.htm. 
Based on the PRZM/EXAMS and SCI- 
GROW models, the estimated . 
environmental concentrations (EECs) of 
fenbuconazole for acute exposures are 
estimated to be 20.3 parts per billion 
(ppb) for surface water and 0.031 ppb 
for ground water. The EECs for chronic 
(non-cancer) and for cancer exposures 


~ are estimated to be 16.5 ppb for surface 


water and 0.031 ppb for ground water. — 
3. From non-dietary exposure. Where 
the term “residential exposure” is used 
in this document, it refers to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and ° 
flea and tick control on pets). However, 
fenbuconazole is not registered for any — 


use that will result in residential 


exposure. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of the FFDCA 
requires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information” concerning the 
cumulative effects of a particular 
pesticide’s residues and ‘‘other 
substances that have a common 
mechanism of toxicity.” 

Fenbuconazole is a member of the 
triazole-containing class of pesticides. 
Although conazoles act similarly in 
plants (fungi) by inhibiting ergosterol 
biosynthesis, there is not necessarily a 


relationship between their pesticidal 
activity and their mechanism of toxicity 
in mammals. Structural similarities do 
not constitute a common mechanism of 
toxicity. Evidence is needed to establish 
that the chemicals operate by the same, 
or essentially the same, sequence of 
major biochemical events (EPA, 2002). 
In conazoles, however, a variable 
pattern of toxicological responses is 
found. Some are hepatotoxic and 
hepatocarcinogenic in mice. Some 
induce thyroid tumors in rats. Some 
induce developmental, reproductive, 
and neurological effects in rodents. 
Furthermore, the conazoles produce a 
diverse range of biochemical events 
including altered cholesterol levels, 
stress responses, and altered DNA 
methylation. It is not clearly understood 
whether these biochemical events are 
directly connected to their toxicological 
outcomes. Thus, there is currently no 
evidence to indicate that conazoles 
share common mechanisms of toxicity 
and EPA is not following a cumulative 
risk approach based on a common 


- mechanism of toxicity for the conazoles. 


For information regarding EPA’s 
procedures for cumulating effects from 
substances found to have a common 
mechanism of toxicity, see EPA’s 
website at http://www.epa.gov/ 
pesticides/cumulative. 


Fenbuconazole is a triazole-derived 
pesticide. This class of compounds can 
form the common metabolite 1,2,4- 
triazole and two triazole conjugates 
(triazole alanine and triazole acetic 
acid). To support existing tolerances 
and to establish new tolerances for 
triazole-derivative pesticides, including 
fenbuconazole, U.S. EPA conducted a 
human health risk assessment for 
exposure to 1,2,4-triazole, triazole 
alanine, and triazole acetic acid 
resulting from the use of all current and 
pending uses of any triazole-derived 
fungicide. The risk assessment is a 
highly conservative, screening-level 
evaluation in terms of hazards 
associated with common metabolites 
(e.g., use of a maximum combination of 
uncertainty factors) and potential 
dietary and non-dietary exposures (i.e., 
high end estimates of both dietary and 
non-dietary exposures). In addition, the 
Agency retained the additional 10X 
FQPA safety factor for the protection of 
infants and children. The assessment 
includes evaluations of risks for various 
subgroups, including those comprised 
of infants and children. The Agency’s 
complete risk assessment is found in the 
propiconazole reregistration docket at. 
http://www.regulations.gov, Docket 
Identification (ID) Number EPA—HQ- 


OPP-2005-0497. 


D. Safety Factor for Infants and 
Children 


1.In general. Section 408 of FFDCA 
provides that EPA shall apply an 
additional tenfold margin of safety for 
infants and children in the case of 
threshold effects to account for prenatal 
and postnatal toxicity and the 
completeness of the data base on 
toxicity and exposure unless EPA 
determines based on reliable data that a 
different margin of safety will be safe for 
infants and children. Margins of safety 
are incorporated into EPA risk 
assessments either directly through use 
of a MOE analysis or through using 
uncertainty (safety) factors in 
calculating a dose level that poses no 
appreciable risk to humans. In applying 
this provision, EPA either retains the 
default value of 10X when reliable data 
do not support the choice of a different 
factor, or, if reliable data are available, 
EPA uses a different additional safety 
factor value based on the use of 
traditional uncertainty factors and/or 
special FQPA safety factors, as 
appropriate. 

2. Prenatal and postnatal sensitivity. 
The data provided no indication of 
increased susceptibility of rats or rabbits 
to in utero and/or postnatal exposure to 
fenbuconazole. In the prenatal 
developmental study in rats and rabbits 
and the 2-generation study in rats, 
effects in the offspring were observed 
only at or above those treatment levels 
which resulted in maternal toxicity. 

The degree of concern for infants and 
children exposed to fenbuconazole in 
utero and/or postnatally is low; there 
are no residual uncertainties. The 
toxicology database for fenbuconazole is 
complete and adequate for risk 
assessment purposes. Acceptable 
developmental studies in rats and 
rabbits and the 2-generation 
reproduction study in rats did not show 
evidence of increased susceptibility in 
offspring exposed to fenbuconazole in 
utero and/or postnatally. A NOAEL for 
acute effects has been selected for the 
subpopulation females (13-49 years old) 
based on developmental effects 
(increased resorptions and decreased 
live fetuses per dam) seen at the LOAEL 
in the developmental rat study. By 
regulating on the effect of concern for 
this subpopulation, the risk assessment 
is protective of potential effects to 
infants and children. No acute effects of 
fenbuconazole were identified in any of 
the other studies. 

3. Conclusion. There is a complete 
toxicity data base for fenbuconazole and 
exposure data are complete or are 
estimated based on data that reasonably 
account for potential exposures. The 


d 
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FQPA safety factor was therefore 
removed (i.e., reduced to 1x) in 
assessing the risk posed by 
fenbuconazole, based on the following 
considerations: 


i. There are no toxicology data gaps 
for the assessment of the effects of 
fenbuconazole; a developmental 
neurotoxicity study is not required. 


ii. There is no indication of 
quantitative or qualitative susceptibility 
of rats or rabbits to in utero and/or 
postnatal exposure to fenbuconazole. 


iii. The dietary exposure assessment 
is based on models and input 
parameters designed to be protective of 
human health. 


iv. At this time, there are no registered 
residential uses for fenbuconazole, so 
this type of exposure to infants and 
children is not expected. 


E. Aggregate Risks and Determination of 
Safety 


1. Acute risk. Using the exposure 
assumptions discussed in this unit for 
acute exposure, the acute exposure to 
fenbuconazole from dietary (food plus 
water) consumption was calculated only 
for the population subgroup females 
(13-49 years old). It will occupy 3% of 
the aPAD for this subgroup based on a 
95» percentile acute dietary exposure of 
0.009014 mg/kg/day. The surface water 
concentration that was used in this 
analysis was 20.3 ppb. Because of the 
toxicology of fenbuconazole, an acute 
risk analysis is not relevant for the 
- general U.S. population or any other 
population subgroup. 


2. Chronic risk. Using the exposure 
assumptions described in this unit for 
chronic exposure, EPA has calculated 
that chronic dietary exposure to 
fenbuconazole from food plus water will 
utilize 2% of the cPAD for the general 
U.S. population, 7% of the cPAD for all 
infants (less than 1 year old), and 6% of 
the cPAD for children (1-2 years old). 
There are no residential uses for 
fenbuconazole that result in chronic 
residential exposure to fenbuconazole. 
The surface water concentration of 
fenbuconazole that was used for the 
general U.S. population and each 
population subgroup in this analysis 
was 16.5 ppb. EPA does not expect the 
aggregate exposure to exceed 100% of 
the cPAD for the general U.S. 
population or any subgroup of it, as 
shown below, in Table 2 of this 
document. 


TABLE 2.—AGGREGATE RISK ASSESS- 
MENT FOR CHRONIC (NON-CANCER) 
EXPOSURE TO FENBUCONAZOLE 


Population/ Exposure 

Subgroup | (mg/kg/day) |” CPAD 
General U.S. 

Population 0.000666 2 
All Infants (>1 

Year Old) 0.002016 4 
Children (1-2 

Years Old) 0.001795 6 
Children (3-5 

Years Old) 0.001408 5 
Children (6-12 

Years Old) 0.000783 3 
Youth (13-19 

Years Old) 0.000419 1 
Adults (20-49 

Years Old) 0.000525 2 
Adults (50+ 

Years Old) 0.000612 2 
Females (13- 

49 Years 

Old) 0.000539 2 


3. Short- and intermediate-term risk. 
Short- and intermediate-term aggregate 
exposures take into account residential 
exposure plus chronic exposure to food 
and water (considered to be a 
background exposure level). 
Fenbuconazole is not registered for use 
on any site(s) that would result in 
residential exposure. Therefore, the 
aggregate risks are the sums of the risks 
from food and water, which do not 
exceed the Agency’s level of concern. 

4. Aggregate cancer risk for U.S. 
population. Dietary exposure (food plus 
water) is the only source of exposure to 
fenbuconazole that is expected to be 
chronic (cancer exposure is considered 
to be life-time exposure). The chronic 
(cancer) aggregate exposure and risk 
estimates are based on those for the 
general U.S. population group. In this 
case the risk is based on a cancer 
potency (Q;*) value of 3.59 x 10-3 and 
a dietary exposure to fenbuconazole of 
0.000666 mg/kg/day. The dietary 
exposure is the same as that used for the 
chronic (non-cancer) assessment. The 
estimated cancer risk that resulted from 
this assessment is 2.4 x 10-6. In general, 
the precision which can be assumed for 
cancer risk estimates is best described 
by rounding to the nearest integral order 
of magnitude on the log scale, e.g., 3.16 
x 10-7 to 3.16 x 10-6, expressed as 10-6. 
Risks are generally reported to two 
significant figures in Agency risk 
assessments to allow better 


for combined residues of fenbuconazole, 


characterization of changes in risk 
which might result from potential risk 
mitigation. This rounding procedure 
indicates that risks should generally not 
be assumed to exceed the benchmark 
level of concern of 1 x 10-6 until the 
calculated risks exceed approximately 3 
x 10-6, Therefore, the Agency considers 
this risk estimate to be negligible 
because it falls within the range of 1 in 
1 million. In addition, the cancer risk 
estimate for fenbuconazole is over- 
stated due to very conservative exposure 
assumptions. The exposure estimate 
used in the cancer risk assessment 
assumes that 100 percent of crops 
covered by tolerances are treated and 
that all crops contain residues at the 
highest per-study-volume average 
residue found in crop field trials using 
maximum, or greater than maximum, 
permitted application amounts. 

5. Determination of safety. Based on 
these risk assessments, EPA therefore 
concludes that there is a reasonable 
certainty that no harm will result to the 
general population, infants, or children 
from aggregate exposure to 
fenbuconazole residues. 


IV. Other Considerations 
A. Analytical Enforcement Methodology 7 


Adequate enforcement methodology 
(gas chromatography with nitrogen- 
phosphorus detection) is available to 
enforce the tolerance expression. The 
method may be requested from: Chief, 
Analytical Chemistry Branch, ~ 
Environmental Science Center, 701 
Mapes Rd., Ft. Meade, MD 20755-5350; 
telephone number: (410) 305-2905; e- 
mail address: residuemethods@epa.gov. 


B. International Residue Limits 


Codex MRL’s are established on 
bananas and pecans at 0.05 ppm, wheat 
grain at 0.1 ppm, peach at 0.5 ppm, 
cherries at 1.0 ppm, and wheat straw at 
3.0 ppm. Although the residue 
definitions differ (i.e., Codex does not: 
include the metabolites), the U.S. 


- tolerances for pecans and wheat grain 


match the Codex limits numerically. 
The U.S. stone fruit crop group 
tolerance of 1.0 ppm is consistent with 
the highest Codex MRL on an individual 
member (cherries) of that crop group. In 
the cases of bananas and wheat straw, 
the levels of total residues in the U.S. 
tolerance expression (which includes 
fenbuconazole metabolites) are higher 
than the Codex MRL {which excludes 
these metabolites). Therefore, EPA has 
not harmonized these values. 


V. Conclusion 
Therefore, tolerances are established 
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(1H-1,2,4-triazole)-1-propanenitrile and 
its metabolites cis-5-(4-chlorophenyl)- 
dihydro-3-pheny]-3-(1H-1,2,4-triazole-1- 
ylmethyl)-2-3H-furanone and trans-5-(4- 
chloropheny])-dihydro-3-phenyl-3-(1H- 
1,2,4-triazole-1-ylmethyl)-2-3H- 
furanone, expressed as fenbuconazole, 
in or on almond at 0.05 ppm; almond, 
hulls at 1.0 ppm; apple at 0.4 ppm; 
apple, wet pomace at 1.0 ppm; banana 
at 0.3 ppm; beet, sugar, dried pulp at 1.0 
ppm; beet, sugar, molasses at 0.4 ppm; 
beet, sugar, roots at 0.3 ppm; beet, sugar, 
tops at 9.0 ppm; bushberry subgroup 
13B at 0.3 ppm; cattle, meat byproducts 
at 0.05 ppm; citrus, dried pulp at 5.0 
ppm; citrus, oil at 40.0 ppm; cranberry 
at 0.5 ppm; fruit, citrus, group 10 at 1.0 
ppm; fruit, stone, group 12 at 1.0 ppm; 
goat, meat byproducts at 0.05 ppm; 
grain, aspirated fractions at 6.0 ppm; 
grape at 1.0 ppm; horse, meat 
byproducts at 0.05 ppm; peanut at 0.1 
ppm; pecan at 0.05 ppm; sheep, meat 
byproducts at 0.05 ppm; wheat, forage at 
4.0 ppm; wheat, grain at 0.1 ppm; 
wheat, hay at 8.0 ppm; and wheat, straw 
at 8.0 ppm. 


VI. Statutory and Executive Order 


Reviews 


This final rule establishes tolerances 
under section 408(d) of FFDCA in 
response to a petition submitted to the 
Agency. The Office of Management and 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of 
significance, this rule is not subject to 
Executive Order 13211, Actions | 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44 
U.S.C. 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104-4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 


technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104—113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under section 408(d) of FFDCA, such as 
the tolerances in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999). Executive Order 13132 requires 
EPA to develop an accountable process 
to ensure “‘meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.” ‘Policies 
that have federalism implications”’ is 
defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any “tribal implications”’ 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” “Policies that have tribal 
implications”’ is defined in the 
Executive order to include regulations 
that have “substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.”’ This 


rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 


. copy of the rule, to each House of the 


Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
rule is not a ‘‘major rule”’ as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 


Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 


_ and pests, Reporting and recordkeeping 


requirements. 


Dated: September 13, 2006. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 
= Therefore, 40 CFR chapter I is 
amended as follows: 


PART 180—[AMENDED] 


@ 1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 321(q), 346a and 371. 
@ 2. Section 180.480 is amended in 
paragraph (a)(1) by revising the table 
and in paragraph (b), in the table, by 
removing the commodities cattle, meat 
byproducts; goat, meat byproducts; 
grapefruit; grapefruit, dried pulp; 
grapefruit, oil; horse, meat by products; 
and sheep, meat byproducts. 

The amendment reads as follows: 


§ 180.480 Fenbuconazole; tolerances for 
residues. 


(a) General. (1) * * * 


Commodity Parts per million 
Almond, hulls 1.0 
Apple : 0.4 
Apple, wet pomace ......... 1.0 


é 
BY 
& 
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Commodity Parts per million 
Banana 0.3 
Beet, sugar, dried pulp ... 1.0 
Beet, sugar, molasses .... 0.4 
Beet, sugar, roots ........... 0.3 
Beet, sugar, tops ............ 9.0 
Bushberry subgroup 13B 0.3 
Cattle, meat byproducts 0.05 
Citrus, dried pulp ............ 5.0 
40.0 
0.5 
Fruit, citrus, group 10 ..... 1.0 
Fruit, stone, group 12 ..... 1.0 
Goat, meat byproducts ... 0.05 
Grain, aspirated fractions 6.0 
Horse, meat byproducts 0.05 
Peanut 0.1 
Pecan 0.05 
Sheep, meat byproducts 0.05 
Wheat, forage ................. 4.0 
Wheat, grain ................... 0.1 
Wheat, hay 8.0 
Wheat, straw ................... 8.0 

‘There are no United States registrations for 
grape as of August 2006. 
* * * * 2 


[FR Doc. 06-7957 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[EPA-HQ-OPP-2006-0347; FRL-8092-1] 
Propiconazole; Pesticide Tolerance 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This regulation establishes or 
revises tolerances for combined residues 
of propiconazole and its metabolites 
containing the dichlorobenzoic acid 
(DCBA) moiety expressed as parent 
compound in or on various 
commodities; and inadvertent residues 
in or on alfalfa, forage and alfalfa, hay. 
Syngenta Crop Protection, Inc. and 
Interregional Research Project No. 4 (IR- 
4), requested these tolerances under the 
Federal Food, Drug, and Cosmetic Act 
(FFDCA), as amended by the Food 
Quality Protection Act of 1996 (FQPA). 
DATES: This regulation is effective 
September 22, 2006. Objections and 
requests for hearings must be received 
on or before November 21, 2006, and 
must be filed in accordance with the 
instructions provided in 40 CFR part . 
178 (see also Unit I.C. ofthe _ 
SUPPLEMENTARY INFORMATION). 
ADDRESSES: EPA has established a 
docket for this action under docket 
identification (ID) number EPA—HQ- 
OPP-2006-—0347. All documents in the 


docket are listed in the index for the 
docket. Although listed in the index, 
some information is not publicly 
available, e.g., Confidential Business — 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available in the electronic docket at 
http://www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S-4400, 
One Potomac Yard (South Building),. 
2777 S. Crystal Drive, Arlington, VA. 
The Docket Facility is open from 8:30 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. The Docket 


telephone number is (703) 305-5805. 


FOR FURTHER INFORMATION CONTACT: 
Mary Waller, Registration Division 
(7505P), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-9354; e-mail address: 
waller.mary@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS 111), e.g., 
agricultural workers; greenhouse, 
nursery, and floriculture workers; 

armers. 

e Animal production (NAICS 112), 
e.g., cattle ranchers and farmers, dairy 
cattle farmers, livestock farmers. 

e Food manufacturing (NAICS 311), 
e.g., agricultural workers; farmers; 
greenhouse, nursery, and floriculture 
workers; ranchers; pesticide applicators. 

° Pesticide manufacturing (NAICS 
32532), e.g., agricultural workers; 
commercial applicators; farmers; 
greenhouse, nursery, and floriculture 
workers; residential users. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 


- whether this action might apply to 


certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 


the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Access Electronic Copies 
of this Document? 


In addition to accessing an electronic 
copy of this Federal Register document 
through the electronic docket at http:// 
www.regulations.gov, you may access 
this Federal Register document 
electronically through the EPA Internet 
under the ‘Federal Register’ listings at 
http://www.epa.gov/fedrgstr. You may 
also access a frequently updated 
electronic version of 40 CFR part 180 
through the Government Printing 
Office’s pilot e-CFR site at http: // 
www.gpoaccess.gov/ecfr. 


C. Can I File an Objection or Hearing 
Request? 


Under section 408(g) of the FFDCA, as 
amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
You must file your objection or request 
a hearing on this regulation in 
accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA—HQ- 
OPP-—2006—0347 in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before November 21; 2006. 

In addition to filing an objection or 
hearing request with the Hearing Clerk 
as described in 40 CFR part 178, please 
submit a copy of the filing that does not 
contain any CBI for inclusion in the 
public docket that is described in 
ADDRESSES. Information not marked 
confidential pursuant to 40 CFR part 2 
may be disclosed publicly by EPA 
without prior notice. Submit your 
copies, identified by docket ID number 
EPA—HQ—OPP-—2006-0347, by one of 
the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

_ © Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, _ 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Dockei’s 
normal! hours of operation (8:30 a.m. to 
4p.m., Monday through Friday, 
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excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305— 
5805. 


II. Background and Statutory Findings 


In the Federal Register of May 3, 2006. 


(71 FR 26084) (FRL-8060-2), EPA 
issued a notice pursuant to section 
408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of 
pesticide petitions (PP) 2F6371 and 
5F4498 by Syngenta Crop Protection, 
Inc., and PP 6E4788, 7E4860, and 
8E4931 by Interregional Research . 
Project No. 4 (IR-4). The petitions 
requested that 40 CFR 180.434 be 
amended by establishing a tolerance for 
combined residues of the fungicide 
propiconazole, 1-[[2-(2,4- 
dichloropheny])-4-propyl-1,3-dioxolan- 
2-yl] methyl]-1H-1,2,4-triazole and its 
metabolites determined as 2,4- 
dichlorobenzoic acid and expressed as 
parent compound in or on leafy 
vegetables (Subgroup 4B) at 5.0 parts 
per million (ppm) (PP 6E4788); 
cranberry at 1.0 ppm (PP 7E4860); Mint 
at.3.0 ppm (PP 8E4931); and under PP 
2F6371, almond, hulls and onion, green 
at 8.0 ppm; berries (Group 13) and 
legume vegetables (Group 6) at 1.0 ppm; 
foliage of legume vegetables (Group 7)/ 
sorghum/soybean, forage and sugar beet, 
tops at 10.0 ppm; carrot, roots/ 
pistachios/nuts, tree (Group 14) at 0.2 
ppm; foliage of legume vegetable (Group 
7)/soybean, hay at 32.0 ppm; onion, dry 
bulb/corn, grain/sugar beet, roots at 0.3 
ppm; sorghum, grain/grain cereal group 
(except corn, rice, and sorghum), bran at 
2.5 ppm; sorghum, stover at 15.0 ppm; 
soybean, seed/grain, cereal group 
(except corn, rice, and sorghum), hay/ . 
sugar beet, dried pulp at 2.0 ppm; 
strawberry at 1.5 ppm; grain, cereal 
group (except corn, rice, and sorghum) 
(Group 15), forage/sugar beet, molasses 
at 3.0 ppm; grain, cereal group (except 
corn, rice, and sorghum), straw at 13.0 
ppm; grain, cereal group (except corn, 
rice, and sorghum)/corn, oil at 0.5 ppm; 
rice, bran and hulls at 28.0 ppm; and 
aspirated grain fraction at 17.0 ppm. 
Further, the petition requested existing 


. tolerances be amended for corn, forage 


at 4.0 ppm; corn, stover at 25.0 ppm; 
rice, grain at 7.0 ppm; and rice, straw at 
18.0 ppm. Additionally, PP 5F4498, 
requested inadvertent residues for 
alfalfa, forage and hay at 0.1 ppm. That 
notice included a summary of the 


petition prepared by Syngenta Crop 


Protection, Inc., the registrant. There 
were no comments received in response 
to the notice of filing. 

Upon completing review of the 
current propiconazole database, the 


Agency concluded that the appropriate 
tolerance levels for propiconazole 
residues in or on pending crops and 
livestock commodities should be 
established as follow: On grain, 
aspirated fractions at 30 ppm; almond, 
hulls at 7.0 ppm; barley, grain at 0.3 
ppm; barley, hay at 1.4 ppm; barley, 
straw at 10 ppm; barley, bran at 0.6 


ppm; cattle, fat at 0.05 ppm; cattle, meat . 


at 0.05 ppm; cattle, meat byproducts, 
except liver and kidney at 0.05 ppm; 
leafy petioles, subgroup 4B at 5.0 ppm; 
Berry group 13 at 1.0 ppm; carrot, roots 


at 0.25 ppm; corn, field, forage at 12 


ppm; corn, sweet, forage at 6.0 ppm; 
corn, field, grain at 0.2 ppm; corn, pop, 
grain at 0.2 ppm; corn, field, stover at 
30 ppm; corn, pop, stover at 30 ppm; 
corn, sweet, stover at 30 ppm; goat, fat 
at 0.05 ppm; goat, meat at 0.05 ppm; 
goat, meat byproducts, except liver and 
kidney at 0.05 ppm; hog, kidney at 0.2 
ppm; hog, liver at 0.2 ppm; horse, fat at 
0.05 ppm; horse, meat at 0.05 ppm; 
horse, meat byproducts, except liver and 
kidney at 0.05 ppm; spearmint, tops at 
3.5 ppm; peppermint, tops at 3.5 ppm; 
oat, forage at 1.7 ppm; oat, grain at 0.3 
ppm; oat, hay at 1.4 ppm; oat, straw at 
10 ppm; onion, bulb at 0.2 ppm; onion, 
green at 9.0 ppm; pistachio at 0.1 ppm; 
rice, bran at 15 ppm; rice, grain at 7.0 
ppm; rice, hulls at 20 ppm; rice, straw 
at 18 ppm; rye, grain at 0.3 ppm; rye, 
forage at 1.7 ppm; rye, straw at 10 ppm; 
rye, bran at 0.6 ppm; sorghum, grain, 
forage at 12 ppm; sorghum, grain, grain 
at 3.5 ppm; sorghum, grain, stover at 15 
ppm; sheep, fat at 0.05 ppm; sheep, 
meat at 0.05 ppm; sheep, meat 
byproducts, except liver and kidney at 
0.05 ppm; soybean, forage at 11 ppm; 
soybean, hay at 30 ppm; soybean, seed 
at 2.0 ppm; strawberry at 1.3 ppm; beet, 
sugar, dried pulp at 1.0 ppm; beet, 
sugar, roots at 0.3 ppm; beet; sugar, tops 
at 10 ppm; beet, sugar, molasses at 1.5 
ppm; nut, tree, group 14 at 0.1 ppm; 
wheat, bran at 0.6 ppm; wheat, forage at 
1.7 ppm; wheat, grain at 0.3 ppm; 
wheat, hay at 1.4 ppm; wheat, straw at 
10 ppm; cranberry at 1.0 ppm; and° 
inadvertent residues in or on alfalfa, 
forage at 0.1 ppm and alfalfa, hay at 0.1 
ppm. The Agency concluded that there 
are insufficient data to establish 
tolerances legume vegetables (Group 6); 
foliage of legume vegetables (Group 7); 
cereal group (except corn, rice, and 
sorghum) (Group 15). For additional 
information refer to 
www.regulations.gov Docket No. EPA— 
HQ—OPP-2006-—0347-0008. 

EPA is also deleting several 
established tolerances in 40 CFR 
180.434(a), (b), and (c) that are no longer 
needed as a result of this action. 


The revisions to 180.434(a) are as 
follows: 

e Delete celery at 5.0 ppm. Replaced » 
with leafy petioles, subgroup 4B at 5.0 


ee Delete pecans at 0.1 ppm. Replaced 
with nut, tree, group 14 at 0.1 ppm. 

The revisions to 180.434(b) are as 
follows: ‘ 

e Delete the time-limited tolerance for 
blueberry at 1.0 ppm. Replaced with | 
Berry group 13 at 1.0 ppm, under 40 
CFR 180.434(a). 

e Delete the time-limited tolerance for 
cranberry; grain, aspirated fractions; 
sorghum, grain, grain; sorghum, grain, 
stover; soybean; soybean, forage; and 
soybean, hay. All are being replaced by 
permanent tolerances. 

¢ Delete time-limited tolerance for 
dry bean; dry bean forage; and dry bean 
hay since these tolerances have expired. 

The revisions to 180.434(c) are as 
follows: 

e Delete mint, tops (leaves and stems) 
at 0.3 ppm. Replaced with spearmint, 
tops at 3.5 ppm and peppermint, tops at 
3.5 ppm under 40 CFR 180.434(a). 

Section 408(b)(2)(A)(i) of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is ‘“‘safe.”’ 
Section 408(b)(2)(A)(ii) of FFDCA 
defines “‘safe”’ to mean that “‘there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes . 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to 
give special consideration to exposure 
of infants and children to the pesticide 
chemical residue in establishing a 
tolerance and to ‘‘ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
aggregate exposure to the pesticide 


chemical residue....”’ 


EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of the 
FFDCA and a complete description of 
the risk assessment process, see http:// 
www.epa.gov/fedrgstr/EPA-PEST/1997/ 
November/Day-26/p30948.htm. 


Ill. Aggregate Risk Assessment and 
Determination of Safety 

Consistent with section 408(b)(2)(D) 
of FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
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action. EPA has sufficient data to assess 
the hazards of and to make a 
determination on aggregate exposure, 
consistent with section 408(b)(2) of 
FFDCA, for a tolerance for combined 
residues of propiconazole and its 
metabolites containing the 
dichlorobenzoic acid (DCBA) moiety 
expressed as parent compound on grain, 
aspirated fractions at 30 ppm; almond, 
hulls at 7.0 ppm; barley, grain at 0.3. 
ppm; barley, hay at 1.4 ppm; barley, 
straw at 10 ppm; barley, bran at 0.6 
ppm; cattle, fat at 0.05 ppm; cattle, meat 
at 0.05 ppm; cattle, meat byproducts, 
except liver and kidney at 0.05 ppm; 
leafy petioles, subgroup 4B at 5.0 ppm; 
Berry group 13 at 1.0 ppm; carrot, roots 
at 0.25 ppm; corn, field, forage at 12 
ppm; corn, sweet, forage at 6.0 ppm; 
corn, field, grain at 0.2 ppm; corn, pop, 
grain at 0.2 ppm; corn, field, stover at 
30 ppm; corn, pop, stover at 30 ppm; 
corn, sweet, stover at 30 ppm; goat, fat 
at 0.05 ppm; goat, meat at 0.05 ppm; 
goat, meat byproducts, except liver and 
kidney at 0.05 ppm; hog, kidney at 0.2 
ppm; hog, liver at 0.2 ppm; horse, fat at 
0.05 ppm; horse, meat at 0.05 ppm; 
horse, meat byproducts, except liver and 
kidney at 0.05 ppm; spearmint, tops at 
3.5 ppm; peppermint, tops at 3.5 ppm; 
oat, forage at 1.7 ppm; oat, grain at 0.3 
ppm; oat, hay at 1.4 ppm; oat, straw at 
10 ppm; onion, bulb at 0.2 ppm; onion, 
green at 9.0 ppm; pistachio at 0.1 ppm; 
rice, bran at 15 ppm; rice, grain at 7.0 
ppm; rice, hulls at 20 ppm; rice, straw 
at 18 ppm; rye, grain at 0.3 ppm; rye, 
forage at 1.7 ppm; rye, straw at 10 ppm; 
rye, bran at 0.6 ppm; sorghum, grain, 
forage at 12 ppm; sorghum, grain, grain 
at 3.5 ppm; sorghum, grain, stover at 15 
ppm; sheep, fat at 0.05 ppm; sheep, 
meat at 0.05 ppm; sheep, meat 
byproducts, except liver and kidney at 
0.05 ppm; soybean, forage at 11 ppm; 
soybean, hay at 30 ppm; soybean, seed 
at 2.0 ppm; strawberry at 1.3 ppm; beet, 
sugar, dried pulp at 1.0 ppm; beet, 
sugar, roots at 0.3 ppm; beet, sugar, tops 
at 10 ppm; beet, sugar, molasses at 1.5 
ppm; nut, tree, group 14 at 0.1 ppm; 
wheat, bran at 0.6 ppm; wheat, forage at 
1.7 ppm; wheat, grain at 0.3 ppm; 

. wheat, hay at 1.4 ppm; wheat, straw at 
10 ppm; cranberry at 1.0 ppm; and 
inadvertent residues in or on alfalfa, 
forage at 0.1 ppm and alfalfa, hay at 0.1 
ppm. EPA’s assessment of exposures 
and risks associated with establishing 
the tolerance follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 


considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. Specific 
information on the studies received and 
the nature of the toxic effects caused by 
propiconazole as well as the no- 
observed-adverse-effect-level (NOAEL) 
and the lowest-observed-adverse-effect- 
level (LOAEL) from the toxicity studies 
can be found at www.regulations.gov 
Docket No. 
0005; pages 35—42. 


B. Toxicological Endpoints © 


For hazards that have a threshold 
below which there is no appreciable 
risk, the dose at which no adverse 


effects are observed (the NOAEL) from 


the toxicology study identified as 
appropriate for use in risk assessment is 
used to estimate the toxicological level 
of concern (LOC). However, the lowest 
dose at which adverse effects of concern 
are identified (the LOAEL) is sometimes 
used for risk assessment if no NOAEL 
was achieved in the toxicology study 
selected. An uncertainty factor (UF) is 
applied to reflect uncertainties inherent 
in the extrapolation from laboratory 
animal data to humans and in the 
variations in sensitivity among members 
of the human population as well as 
other unknowns. 

The linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify non- 
threshold hazards such as cancer. The 
Q* approach assumes that any amount 
of exposure will lead to some degree of 
cancer risk, estimates risk in terms of 
the probability of occurrence of 
additional cancer cases. More 
information can be found on the general 
principles EPA uses in risk 
characterization at http://www.epa.gov/ 
pesticides/health/human.htm. 

A summary of the toxicological 
endpoints for propiconazole used for 
human risk assessment is discussed at 
www.regulations.gov Docket No. EPA— 
pages 23-— 
25. 


C. Exposure Assessment 


1. Dietary exposure from-food and 
feed uses. Tolerances have been 
established (40 CFR 180.434) for the 
combined residues of propiconazole and 
its metabolites containing the 
dichlorobenzoic acid (DCBA) moiety 
expressed as parent compound, in or on 
a variety of raw agricultural 
commodities. Tolerances are also 
established for residues of 
propiconazole and its metabolites 
containing the dichlorobenzoic acid 
(DCBA) moiety expressed as parent 


compound in or on milk as well as fat, 
meat, kidney, liver and meat by 
products of cattle, goats, hogs, horse, 
and sheep. Some of these existing 
tolerances are being revised as a result 
of this action. Risk assessments were 
conducted by EPA to assess dietary 
exposures from propiconazole in food as 
follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 


if a toxicological study has indicated the 


possibility of an effect of concern 


- occurring as a result of a 1—day or single 
exposure. 


In conducting the acute dietary 
exposure assessment EPA used the 
Dietary Exposure Evaluation Model 
software with the Food Commodity 
Intake Database (DEEM-FCID™), which 
incorporates food consumption data as 
reported by respondents in the USDA 
1994-1996 and 1998 nationwide 
Continuing Surveys of Food Intake by 
Individuals (CSFII), and accumulated 
exposure to the chemical for each 
commodity. The following assumptions 
were made for the acute exposure 
assessments: Tolerance levels and one 
hundred percent of the crops were 
treated for all proposed new uses, 
revised uses, and existing uses. 

ii. Chronic exposure. In conducting 
the chronic dietary exposure assessment 
EPA used the DEEM-FCID™, which 
incorporates food consumption data as 
reported by respondents in the USDA 
1994-1996 and 1998 nationwide CSFII, 
and accumulated exposure to the 
chemical for each commodity. The 
following assumptions were made for 
the chronic exposure assessments: 
Tolerance levels and 100% of the crops 
were treated for all proposed new uses, 
revised uses, and existing uses. 

iii. Cancer. Propiconazole has been 
classified as a group C (possible human 
carcinogen). The Agency concluded that 
the chronic risk assessment, making use 
of the chronic population adjusted dose 
(cPAD), is protective of any potential 
carcinogenic risk. 

2. Dietary exposure from drinking 
water. The Agency lacks sufficient 
monitoring exposure data to complete a 
comprehensive dietary exposure 
analysis and risk assessment for 
propiconazole in drinking water. 
Because the Agency does not have 


comprehensive monitoring data, 


drinking water concentration estimates 
are made by reliance on simulation or 
modeling taking into account data on 
the physical characteristics of 
propiconazole. Further information 
regarding EPA drinking water models 
used in pesticide exposure assessment 
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can be found at http://www.epa.gov/ 
oppefed1/models/water/index.htm. 

A registrant drinking water 
monitoring study showed very few 
detections among a total of 38 selected 
community water systems in 12 states. 
The Agency concluded that the 
sampling scheduling of this monitoring 
study is not rigorous enough to be used 
for water assessment. Since the 
monitoring studies did not provide good 
quality data, this drinking water 
assessment is based on the model 
predicted drinking water 
concentrations. 

Based on the Pesticide Root Zone 
Model/Exposure Analysis Modeling 
System (PRZM/EXAMS) and Screening 
concentration in Ground Water (SCI- 


- GROW) models, the estimated - 


environmental concentrations (EECs) of 
propiconazole for acute exposures are 
estimated to be 55.8 parts per billion 
(ppb) for surface water and 0.64 ppb for 
ground water. The EECs for chronic 
exposures are estimated to be 21.6 ppb 
for surface water and 0.64 ppb for 
ground water. 

To estimate surface water for each 
specific use, the maximum allowable 
label rate was input into PRZM/EXAMS. 
The output concentrations were without 
percent cropped area (PCA) 
consideration. The final estimated 
drinking water concentrations were then 
adjusted with the proper PCA. Except 
the uses of soybean (0.41 ppb) and 
wheat (0.56 ppb), other uses assume the 
default PCA of 0.87 ppb. Among these 
modeling results, turf use gives the 
highest acute concentration of 55.78 ppb 
(Microgram/liter (ug/L)). For the chronic 
exposure, turf use has the highest 
concentration of 21.61 ppb (ug/L). 

The EECs in ground water were 
calculated using the Tier I SCI-GROW 
model. SCI-GROW is neither scenario- 
nor crop-specific. The only input 
requirements are application rate, 
number of applications, K,., and aerobic 
soil metabolism half-life. The higher 
estimated concentrations are associated 
with the higher rate. Turf use has the 
highest concentration of 0.64 ug/L (ppb). 
Modeled estimates of drinking water 
concentrations were directly entered 
into the dietary exposure model (DEEM- 
FCID(™)). For acute dietary risk 


‘assessment, the peak water 


concentration value of 55.8 ppb was 
used to access the contribution to 
drinking water. For chronic dietary risk 
assessment, the annual average 
concentration of 21.6 ppb was used to 
access the contribution to drinking 
water. 

3. From non-dietary exposure. The 
term “residential exposure” is used in 
this document to refer to non- 


occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 

Propiconazole is currently registered 
for use on the following residential non- 
dietary sites: Ground covers; turf and 
ornamentals in lawns and golf courses; 
ornamentals trees (injection); shade 
trees (outdoor spray); herbaceous plants; 
ornamental woody shrubs and vines and 
antimicrobial uses in paint and wood 
protection treatment. The risk 
assessment was conducted using the 
following residential exposure 
assumptions: 

Homeowners can be exposed to 
propiconazole through dermal and 
inhalation routes while applying home 
use products. All risk calculations were 
conducted using the maximum turf 
application rate (1.8 lb ai/acre). The 
anticipated use patterns and current 
labeling indicate three major residential 
exposure scenarios based on the types of 
equipment and techniques that can 
potentially be used to make 
propiconazole applications. The 
quantitative exposure/risk assessment 
developed for residential handlers is 
based on these scenarios: 

e Mixer/Loader/applying liquids and 
wettable powder in water soluble 
packets via low pressure handwand. 


e Mixer/Loader/applying liquids and © 


wettable powder i in water soluble 
packets via hose-end sprayer. 

e Applying treated paint using airless 
sprayer and hose-end spray. 

Residential handler exposure 
scenarios are considered to be short- 
term only due to the infrequent uses 
associated with homeowner products. 

The existing residential use patterns 
result in post application dermal 
exposures to adults, and dermal and 
oral exposures to infants and children. 
These exposure scenarios are 
considered short term only, due to the 
fact that: 

i. Post-application exposures were 
calculated using propiconazole as the 
parent compound; 

ii. Compound specific turf 
transferable residue (TTR) data indicate 
that at the Indiana, California, and 
Pennsylvania test sites, average total 
propiconazole residues declined to 
below the minimum quantifiable limit 
(MQL) by 14, 10 and 8 days after 
treatment, respectively. These 
dissipation rates, combined with label 
specific use rates and frequency of use 
specifications, reinforce the hand to 
mouth short-term exposure scenario; 

iii. For short term exposure to 
children 1-2 years old, the driving 
factors for this risk assessment are hand 


‘to mouth, object to mouth, and dermal 


exposure. Soil ingestion is insignificant 
(margin of exposure (MOE) >300,000) 
compared to these factors, indicating 
that the post application scenario 
should be short term only. Although 
both residential and antimicrobial uses 
result in incidental oral and dermal 
exposure to children, the highest 
incidental oral and dermal exposure 
scenarios are from residential use on 
turf, which were used in the short term 
aggregate risk assessment. 

In addition to using the EPA’s 
Standard Operational Procedure (SOP) 
for residential assessment, the study 
specific turf transferable residue (TTR) 
was used to estimate exposures. The 
EPA combined exposures resulting from 
separate post-application exposure 
scenarios when it is likely they can 
occur simultaneously based on the use- 
pattern and the behavior associated with 
the exposed population. The 
assumptions used for each of the 
scenarios separately are considered to 
account for potential high levels of 
exposure (i.e., time spent outdoors, 
dislodgeable residues) therefore, 
combining all these activities together is 
considered a very high end estimate of 
exposure. Propiconazole is classified as 
a non-volatile chemical; therefore a 
residential inhalation post-application 
assessment was not assessed. 

The only residential use scenario that 
will result in potential intermediate 
term exposure to propiconazole is post 
application exposure to children from 
wood treatment (antimicrobial use) from 
incidental oral and dermal contact 
activities. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of the FFDCA 
requires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information” concerning the 
cumulative effects of a particular 
pesticide’s residues and ‘‘other 
substances that have a common 
mechanism of toxicity.” 

Propiconazole is a member of the 
triazole-containing class of pesticides. 
Although conazoles act similarly in 
plants (fungi) by inhibiting ergosterol 
biosynthesis, there is not necessarily a 
relationship between this pesticidal 
activity and their mechanism of toxicity 
in mammals. Structural similarities do 
not constitute a common mechanism of 
toxicity. Evidence is needed to establish 
that the chemicals operate by the same, 
or essentially the same sequence of 
major biochemical events (EPA, 2002). 
In conazoles, however, a variable 
pattern of toxicological responses is 
found. Some are hepatotoxic and 
hepatocarcinogenic in mice. Some 
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induce thyroid tumors in rats. Some 
induce developmental, reproductive, 
and neurological effects in rodents. 
Furthermore, the conazoles produce a 
diverse range of biochemical events 
including altered cholesterol levels, 
stress responses, and altered DNA 
methylation. It is not clearly understood 
whether these biochemical events are 
directly connected to their toxicological 
outcomes. Thus, there is currently no 
evidence to indicate that conazoles 
share common mechanisms of toxicity 
and EPA is not following a cumulative 
risk approach based on a common 
mechanism of toxicity for the conazoles. 
For information regarding EPA’s 
procedures for cumulating effects from 
substances found to have a common 
mechanism of toxicity, see EPA’s 
website at http://www.epa.gov/ 
pesticides/cumulative. 

Propiconazole is a triazole-derived 
pesticide. This class of compounds can 
form the common metabolite 1,2,4- 
triazole conjugates (triazole alanine and 
triazole acetic acid). To support existing 
tolerances and to establish new 
tolerances for triazole-derivative 
pesticides, including propiconazole, 
EPA conducted a human health risk 
assessment for exposure to 1,2,4- 
triazole, triazole alanine, and triazole 
acetic acid resulting from the use of all 
current and, pending uses of any 
triazole-derived fungicide. The risk 
assessment is highly conservative, 
screening-level evaluation in terms of 
hazards associated with common 
metabolites (e.g., use of a maximum 
combination of uncertainty factors) and 
potential dietary and non-dietary 
exposures (i.e., high end estimates of 
both dietary and non-dietary exposures). 
In addition, the Agency retained the 
additional 10X FQPA safety factor for 
the protection of infants and children. 
The assessment includes evaluations of 
risks for various subgroups, including 
those comprised of infants and children. 
The Agency’s complete risk assessment 
is found in the propiconazole 
reregistration docket at 
www.regulations.gov, Docket ID number 


D. Safety Factor for Infants and 
Children 


1. In general. Section 408 of FFDCA 
provides that EPA shall apply an 
additional tenfold margin of safety for 
infants and children in the case of 
threshold effects to account for prenatal 
and postnatal toxicity and the 
completeness of the database on toxicity 
and exposure unless EPA determines 
based on reliable data that a different 
margin of safety will be safe for infants 
and children. Margins of safety are 


incorporated into EPA risk assessments 
either directly through use of a MOE 
analysis or through using uncertainty 
(safety) factors in calculating a dose 
level that poses no appreciable risk to 
humans. In applying this provision, 
EPA either retains the default value of 
10X when reliable data do not support 
the choice of a different factor, or, if 
reliable data are available, EPA usesa - 
different additional safety factor value 
based on the use of traditional 
uncertainty factors and/or special FQPA 
safety factors, as appropriate. 

2. Prenatal and postnatal sensitivity. 
There is low concern for pre- and/or 
postnatal toxicity resulting from 
exposure to propiconazole. In the 
developmental toxicity study in rats, the 
EPA considered the fetal effects 
observed in this study at a dose lower 
than that evoking maternal toxicity to be 
quantitative evidence of increased 


' susceptibility of fetuses to in utero 


exposure to propiconazole. In the 
developmental toxicity study in rabbits, 
the Agency determined that neither. 
quantitative nor qualitative evidence of 
increased susceptibility of fetuses to in 
utero exposure to propiconazole was 
observed in this study. In the 2— 
generation reproduction study in rats, 
neither quantitative nor qualitative 
evidence of increased susceptibility of 
neonates (as compared to adults) to pre- 
and/or postnatal exposure to 
propiconazole was observed in the 
study. Since there is quantitative 
evidence of increased susceptibility of 
the young following exposure to 
propiconazole in the developmental rat 
study, the Agency performed a Degree of 
Concern Analysis to: 

i. Determine the LOC for the effects 
observed when considered in the 
context of all available toxicity data; and 

ii. Identify any residual uncertainties 
after establishing toxicity endpoints and 
traditional uncertainty factors to be used 
in the risk assessment of this chemical. 
If residual uncertainties are identified, 
then EPA examines whether these 
residual uncertainties can be addressed 
by a special FQPA safety factor and, if 
so, the size of the factor needed. In the 
developmental rat study, quantitative 
susceptibility was evidenced as 
increased incidence of rudimentary ribs, 
unossified sternebrae, as well as 
increased incidence of shortened and 
absent renal papillae and increased cleft 
palate at (90 mg/kg/day) a dose lower 
than that evoking maternal toxicity 
(severe clinical toxicity at 300 mg/kg/ 
day). Considering the overall toxicity 
profile and the doses and endpoints 
selected for risk assessment for 
propiconazole, the EPA characterized 
the degree of concern for the effects 


observed in this study as low, noting 
that there is a clear no observed adverse 
effect level (NOAEL) and well- 
characterized dose response for the 
developmental effects observed. No 
residual uncertainties were identified. 
The NOAEL for developmental effects 
in this study (30 mg/kg/day) is used as 
the basis for the acute Reference dose 
(aRfD) for the female 13-50 population 
subgroup as well as for short-term 
incidental oral, dermal and inhalation 
endpoints. For all other toxicity 
endpoints established for 
propiconazole, a NOAEL lower than this 
developmental NOAEL is used. 

3. Conclusion. There is a complete 
toxicity data base for propiconazole and 
exposure data are complete or are 
estimated based on data that reasonably 
accounts for potential exposures. There 
is low concern for pre- and/or postnatal 
toxicity resulting from exposure to 
propiconazole. In the developmental 
toxicity study in rats the fetal effects 
observed were seen at a dose lower than 
that evoking maternal toxicity. These 
effects were considered to be 
quantitative evidence of increased 
susceptibility of fetuses to in utero 
exposure to propiconazole. Therefore, as 
discussed above a Degree of Concern 
Analysis was conducted and the EPA 
concluded that the degree of concern for 
the effects observed in this study was 
low and no residual uncertainties were 
identified. EPA determined that the 10X 
SF to protect infants and children 
should be removed. 


E. Aggregate Risks and Determination of 
Safety. 

1. Acute risk. Using the exposure 
assumptions discussed in this unit for 
acute exposure, the acute dietary 
exposure from food and water to 
propiconazole will occupy 6% of the 
acute Population Adjusted Dose (aPAD) . 
for the U.S. population, 5% of the aPAD 
for females 13 years and older, 14% of 
the aPAD for all infants (<1 year old), 
the subpopulation at greatest exposure, 
and 13% of the aPAD for children 1-2 
years old. Therefore, EPA does not 
expect the aggregate exposure to exceed 
100% of the aPAD. 

2. Chronic risk. Using the exposure 
assumptions described in this unit for 
chronic exposure, EPA has concluded 
that exposure to propiconazole from 
food and water will utilize 6% of the 
chronic Population Adjusted Dose 
(cPAD) for the U.S. population, 14% of 
the cPAD for all infants (<1 year old), 
and 14% of the cPAD for children 1-2 
years old, the subpopulation at greatest 
exposure. Based the use pattern, chronic 
residential exposure to residues of 
propiconazole is not expected. 
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Therefore, EPA does not expect the 
aggregate exposure to exceed 100% of 
the cPAD. 

3. Short-term risk. Short-term 
aggregate exposure takes into account 
residential exposure plus chronic 
exposure to food and water (considered 
to be a background exposure level). 

Propiconazole is currently registered 
for use that could result in short-term 
residential exposure and the Agency has 
determined that it is appropriate to 
aggregate chronic food and water and 
short-term exposures for propiconazole. 

Using the exposure assumptions 
described in this unit for short-term 
exposures, EPA has concluded that 
food, water and residential exposures 
aggregated result in aggregate MOEs for 
children 1—2 years old of 1,100 for hand 
to mouth activity on turf; 4,500 for 
object to mouth activity on turf; 330,000 
for soil ingestion; 210 for high contact 
turf activities; and 410 from the 
antimicrobial use of propiconazole in 
treated wood. The food, water and 
residential exposures aggregated for 
children 1-2 years old following post- 
application of propiconazole result in 
an aggregate MOE of 160 for high 
contact activities. The corresponding 
aggregate MOE for adults following 
post-application exposure is 330. These 
aggregate MOEs do not exceed the 
Agency’s LOC for aggregate exposure to 
food, water and residential uses. 
Therefore, EPA does not expect short- 
term aggregate exposure to exceed the 
Agency’s LOC. 

4. Intermediate-term risk. 
Intermediate-term aggregate exposure 
takes into account residential exposure 
plus chronic exposure to food and water 
(considered to be a background 
exposure level). 

Propiconazole is currently registered 
for use(s) that could result in 
intermediate-term residential exposure 
and the Agency has determined that it 
is appropriate to aggregate chronic food 
and water and intermediate-term 
exposures for propiconazole. 

Using the exposure assumptions. 
described in this unit for intermediate- 
term exposures, EPA has concluded that 
food, water and residential exposures 
aggregated result in an aggregate MOE of 
120 for combined exposures from 
incidental oral and dermal contact 
activities for children 1-2 years old. 
These aggregate MOEs do’not exceed the 
Agency’s LOC for aggregate exposure to 
food, water and residential uses. 
Therefore, EPA does not expect _ 
intermediate-term aggregate exposure to 
exceed the Agency’s LOC. 

5. Aggregate cancer risk for U.S. 
population. The Agency considers the 
chronic aggregate risk assessment, 


making use of the cPAD, to be protective 
of any aggregate cancer risk. See Unit 

6. Determination of safety. Based on 
these risk assessments, EPA concludes 
that there is a reasonable certainty that 
no harm will result to the general 
population, and to infants and children 
from aggregate exposure to ~ - 
propiconazole residues. 


IV. Other Considerations 


A. Analytical Enforcement Methodology 


Adequate enforcement methodology 
(a gas chromatography (GC) method 
using electron capture detection 
(Method AG-454) is available to enforce 
the tolerance expression. The method 
may be requested from: Chief, 
Analytical Chemistry Branch, 
Environmental Science Center, 701 
Mapes Rd., Ft. Meade, MD 20755-5350; 
telephone number: (410) 305-2905; e- 
mail address: residuemethods@epa.gov. 


B. International Residue Limits 


The Codex Alimentarius Commission 
has established several maximum 
residue limits (MRLs) for propiconazole 
in/on various raw agricultural 
commodities. The Codex MRLs are 
expressed in terms of propiconazole per 
se. In addition, both Canada and Mexico 
have established MRLs/tolerances on 
several commodities which also have 
U.S. tolerances. The U.S. tolerance 
expression includes all metabolites 
determined as 2,4-dichloro-benzoic 
acid. In conjunction with the 
reregistration process EPA intends to 
revise the expression to propiconazole 
per se. To the extent possible, for the 
present petitions, U.S. tolerances have 
been numerically harmonized with 
Codex, Canadian, and Mexican MRLs; 
however, differences in use patterns and 
the supporting residue data have 
precluded reducing many tolerances. A 
summary of Codex MRLs, Canadian 
MRLs, and Mexican tolerances and the 
corresponding U.S. tolerances for 
propiconazole is discussed at 
www.regulations.gov Docket No. EPA- 
pages 53— 
54. 


V. Conclusion 


Therefore, tolerances are established 
for combined residues of propiconazole 
and its metabolites containing the 
dichlorobenzoic acid (DCBA) moiety 
expressed as parent compound in or on 
grain, aspirated fractions at 30 ppm; 
almond, hulls at 7.0 ppm; barley, grain 
at 0.3 ppm; barley, hay at 1.4 ppm; 
barley, straw at 10 ppm; barley, bran at 


. 0.6 ppm; cattle, fat at 0.05 ppm; cattle, 


meat at 0.05 ppm; cattle, meat 


byproducts, except liver and kidney at 
0.05 ppm; leafy petioles, subgroup 4B at 
5.0 ppm; Berry group 13 at 1.0 ppm; 
carrot, roots at 0.25 ppm; corn, field, 
forage at 12 ppm; corn, sweet, forage at 
6.0 ppm; corn, field, grain at 0.2 ppm; 
corn, pop, grain at 0.2 ppm; corn, field, 
stover at 30 ppm; corn, pop, stover at 30 
ppm; corn, sweet, stover at 30 ppm; . 
goat, fat at 0.05 ppm; goat, meat at 0.05 
ppm; goat, meat byproducts, except 
liver and kidney at 0.05 ppm; hog, 
kidney at 0.2 ppm; hog, liver at 0.2 ppm; 
horse, fat at 0.05 ppm; horse, meat at 
0.05 ppm; horse, meat byproducts, 
except liver and kidney at 0.05 ppm; 
spearmint, tops at 3.5 ppm; peppermint, 
tops at 3.5 ppm; oat, forage at 1.7 ppm; 
oat, grain at 0.3 ppm; oat, hay at 1.4 
ppm; oat, straw at 10 ppm; onion, bulb 
at 0.2 ppm; onion, green at 9.0 ppm; 
pistachio at 0.1 ppm; rice, bran at 15 
ppm; rice, grain at 7.0 ppm; rice, hulls 
at 20 ppm; rice, straw at 18 ppm; rye, 
grain at 0.3 ppm; rye, forage at 1.7 ppm; 
rye, straw at 10 ppm; rye, bran at 0.6 
ppm; sorghum, grain, forage at 12 ppm; 
sorghum, grain, grain at 3.5 ppm; 
sorghum, grain, stover at 15 ppm; sheep, 
fat at 0.05 ppm; sheep, meat at 0.05 
ppm; sheep, meat byproducts, except 
liver and kidney at 0.05 ppm; soybean, 
forage at 11 ppm; soybean, hay at 30 
ppm; soybean, seed at 2.0 ppm; 
strawberry at 1.3 ppm; beet, sugar, dried 


. pulp at 1.0 ppm; beet, sugar, roots at 0.3 


ppm; beet, sugar, tops at 10 ppm; beet, 
sugar, molasses at 1.5 ppm; nut, tree, 
group 14 at 0.1 ppm; wheat, bran at 0.6 


' ppm; wheat, forage at 1.7 ppm; wheat, 


grain at 0.3 ppm; wheat, hay at 1.4 ppm; 
wheat, straw at 10 ppm; cranberry at 1.0 
ppm; and inadvertent residues in or on 
alfalfa, forage at 0.1 ppm and alfalfa, hay 
at 0.1 ppm. 


VI. Statutory and Executive Order 
Reviews 


This final rule establishes a tolerance 
under section 408(d) of FFDCA in 
response to a petition submitted to the 
Agency. The Office of Management and 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of 
significance, this rule is not subject to 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May . 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduetion Act (PRA), 44 
U.S.C. 3501 et seq., or impose any 
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enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104-4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104-113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis ofa petition __ 
under section 408(d) of FFDCA, such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism(64 FR 43255, August 10, 
1999). Executive Order 13132 requires 
EPA to develop an accountable process 
to ensure ‘‘meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.” ‘‘Policies 
that have federalism implications”’ is 
defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any “tribal implications”’ 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 


67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” “Policies that have tribal 
implications” is defined in the 
Executive order to include regulations 
that have “‘substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.” This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the-Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 


.report containing this rule and other 


required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
rule is not a ‘“‘major rule” as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 


Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: September 12, 2006. 

Lois Rossi, 

Director, Registration Division, Office of 
Pesticide Programs. 

= Therefore, 40 CFR chapter I is 
amended as follows: 


PART 180—[AMENDED] 
@ 1. The authority citation for part 180 
continues to read as follows: 

. Authority: 21 U.S.C. 321(q), 346a and 371. 


w 2. Section 180.434 is revised to read 
as follows: Si 


§ 180.434 Propiconazole; tolerances for 
residue. : 

(a) General. Tolerances are 
established for the combined residues of 
the fungicide 1-[[2-(2,4-dichloropheny])- 
4-propyl-1,3-dioxolan-2-yl] methyl]-1H- 
1,2,4-triazole and its metabolites 
determined as 2,4-dichlorobenzoic acid 
and expressed as parent compound in or 
on the following commodities: 


Commodity Parts per million 
Almond, hulls ................. 7.0 
Barley, bran 0.6 
Barley, grain ................ 0.3 
1.4 
Barley, straw 10 
Beet, sugar, dried pulp ... 1.0 
Beet, sugar, molasses .... 1.5 
Beet, sugar, roots ........... 0.3 
Beet, sugar, tops ............ 10 
Berry, group 13 ............... 1.0 
Carrot, 0.25 
| 0.05 
Cattle, kidney 2.0 
Cattle, 2.0 
Cattle, meat 0.05 
Cattle, meat byproducts, 

except liver and kidney 0.05 
Corn, field, forage ........... 12 
Corn, field, grain ............. 0.2 
Corn, field, stover ........... >. 30 
Corn, pop, grain .............. 0.2 
Corn, pop, stover ............ 30 
Corn, sweet, forage ........ 6.0 
Corn, sweet, kernel plus 

cob with husks re- 

Corn, sweet, stover ........ 30 
Fruit, stone, group 12 ..... 1.0 
Goat, kidney 2.0 
Goat, meat byproducts, 

except liver and kidney 0.05 
Grain, aspirated fractions 30 
Grass, forage 0.5 
0.5 
Grass, Straw 40 
Horse, kidney 2.0 
Horse, meat 0.05 
Horse, meat byproducts, 

except liver and kidney 0.05 
Leaf petioles, subgroup 

4B 5.0 
Milk 0.05 
Mushroom 0.1 
Nut, tree, group 14 ......... 0.1 
Oat, forage 1.7 
Oat, StraW 10 
Onion, bulb 0.2 
Onion, green 9.0 
0.2 
Peanut, hay 20 
Peppermint, tops ............ 3.5 
Pineapple 
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Commodity Parts per million 
Rice, Bran: 15 
Rice, 20 
Rice, straw 18 
Rye, straw 10 
Sheep, kidney ................. 2.0 
Sheep, liver 
Sheep, meat 0.05 
Sheep, meat byproducts, 

except liver and kidney 0.05 
Sorghum, grain, forage ... 
Sorghum, grain, grain ..... 3.5 
Sorghum, grain, stover ... 15 
Soybean, forage ............. 11 
Soybean, hay 30 
Soybean, seed ................ 2.0 
Spearmint, tops .............. 3.5 
SHAWDEMY 1.3 
Wheat, bran 0.6 
Wheat, forage ................. 1.7 
Wheat, 0.3 
Wheat, hay .................... 1.4 
Wheat, straw 10 


(b) Section 18 ey exemptions. 
[Reserved] 


(c) Tolerances with regional 
registrations. A tolerance with regional 
registration, as defined in §180.1(m), is 
established for residues of 1-[[2-(2,4- 
dichloropheny])-4-propyl-1,3-dioxolan- 
2-yl|methyl]-1H-1,2,4-triazole and its 
metabolites determined as 2,4- 
dichlorobenzoic acid and expressed as 
parent compound, in or on the 
following commodities: 


Commodity Parts per million 
1.0 
0.5 


(d) Indirect or inadvertent residues. 
Tolerances are established for the 
combined residues of the fungicide 1- 
dioxolan-2-yl] methyl]-1H-1,2,4-triazole 
and its metabolites determined as 2,4- 
dichlorobenzoic acid and expressed as 
parent compound in or on the following 
commodities when present therein as a 
result of application of propiconazole to 
growing crops in paragraphs (a) and (c) 
of this section: 


Commodity Parts per million 
Alfalfa, forage 0.1 
Alfalfa, Way 0.1 


[FR Doc. 06-8064 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 


[EPA—HQ—OPP-2006-0170; FRL-8092-2] 
Buprofezin; Pesticide Tolerance 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


SUMMARY: This regulation establishes a 
tolerance for combined residues or 
residues of buprofezin in or on almond 
hulls; cotton, gin byproducts: 
Cottonseed; and tomato. Nichino 
America, Inc., Linden Park Suite 501, 
4550 New Linden Hill Road, 
Wilmington, DE 19908 requested this 
tolerance under the Federal Food, Drug, 
and Cosmetic Act (FFDCA), as amended 
by the Food Quality Protection Act of 
1996 (FQPA). | 

DATES: This regulation is effective 
September 22, 2006. Objections and 
requests for hearings must be received 
on or before November 21, 2006, and 
must be filed in accordance with the 
instructions provided in 40 CFR part 
178 (see also Unit I.C. of the 
SUPPLEMENTARY INFORMATION). 


ADDRESSES: EPA has established a 
docket for this action under docket 
identification (ID) number EPA—-HQ-— 
OPP-—2006-—0170. All documents in the 
docket are listed in the index for the 
docket. Although listed in the index, 
some information is not publicly 
available, e.g., Confidential Business 
Information (CBI) or other information 


whose disclosure is restricted by statute. 


Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available in the electronic docket at 
http://www.regulations.gov, or, if only 
available in hard copy, at the OPP 


Regulatory Public Docket in Rm. S-4400, 


One Potomac Yard (South Building), 
2777 S. Crystal Drive, Arlington, VA. 
The Docket Facility is open from 8:30 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. The Docket 
telephone number is (703) 305-5805. 


FOR FURTHER INFORMATION CONTACT: 
Kevin Sweeney, Registration Division 
(7505P), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 305-5063; e-mail address: 
sweeney.kevin@epa.gov. 


SUPPLEMENTARY INFORMATION: 


I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural © 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS 111), e.g., 
agricultural workers; greenhouse, 
nursery, and floriculture workers; 
farmers. 

e Animal production (NAICS 112), 
e.g., cattle ranchers and farmers, dairy 
cattle farmers, livestock farmers. 

e Food manufacturing (NAICS 311), 
e.g., agricultural workers; farmers; 
greenhouse, nursery, and floriculture 
workers; ranchers; pesticide applicators. 

e Pesticide manufacturing (NAICS 
32532), e.g., agricultural workers; 
commercial applicators; farmers; 
greenhouse, nursery, and floriculture 
workers. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Access Electronic Copies 
of this Document? 


In addition to accessing an electronic 
copy of this Federal Register document 
through the electronic docket at hitp:// . 
www.regulations.gov, you may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register’’ listings at 
http://www.epa.gov/fedrgstr. You may 
also access a frequently updated 
electronic version of 40 CFR part 180 
through the Government Printing 
Office’s pilot e-CFR site at http:// 
www.gpoaccess.gov/ecfr. To access the 
OPPTS Harmonized Guidelines 
referenced in this document, go directly 
to the guidelines at http://www.epa.gpo/ 
opptsfrs/home/guidelin.htm 


C. Can I File an Objection or Hearing 
Request? 


Under section 408(g) of the FFDCA, as 
amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 


| 
| 
al 
| 
| 
| 
| 
| 
| 


55308 


Federal Register/Vol: 71, No. 184/Friday, September 22, 2006 / Rules and. Regulations 


submission of objections and requests 
for hearings appear in 40 CFR part 178. 
You must file your objection or request 
a hearing on this regulation in 
accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA~HQ- 
OPP-2006-0170. in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before November 21, 2006. 

In addition to filing an objection or 
hearing request with the Hearing Clerk 
_as described in 40 CFR part 178, please 
submit a copy of the filing that does not 
contain any CBI for inclusion in the 
public docket that is described in 
ADDRESSES. Information not marked 
confidential pursuant to 40 CFR part 2 
may be disclosed publicly by EPA 
without prior notice. Submit your 
copies, identified by docket ID number 
EPA—HQ-OPP-2006-0170, by one of 
the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, | 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
‘Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s _ 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 


Il. Background and Statutory Findings 


In the Federal Register of June 21, 
2000 (65 FR 38549) (FRL-6557-3), EPA 
issued a notice pursuant to section 
408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of a 
pesticide petition (PP OF6087) by 
Nichino America, Inc., Linden Park, 
Suite 501, 4550 New Linden Road, 
Wilmington, DE, 19808. The petition 
requested that 40 CFR 180. 511 be 
amended by establishing a tolerance for 
combined residues or residues of the 
insecticide buprofezin, 2[(1,1-di- 
methylethyl)imino]tetrahydro-3(1- 
thiadizin-4-one, in or on almond hulls 
at 0.7 parts per million (ppm); cotton, 
gin byproducts at 23 ppm; cotton, 
undelinted seed at 1.0 ppm; and tomato 
at 0.8 ppm at tolerance level ppm. That 


notice included a summary of the 
petition prepared by Aventis 
CropScience USA LP (formerly AgrEvo 
USA Company), 2 T.W. Alexander 
Drive, Research Triangle Park, NC 
27709, the registrant. There were no 


_ comments received in response to the 


notice of filing. Subsequently, in the 
Federal Register of September 5, 2001 
(66 FR 46381) (FRL-6696-6), EPA 
issued a Final Rule to section 408 of 
FFDCA, 21 U.S.C. 345a(d)(3), that 
established time limited tolerances for 
residues of the insecticide [buprofezin, 
2-[(1,1-di- 
methylethy])imino]tetrahydro-3(1- 
methylethyl)- -5-phenyl-4H- -1,3,5- 
thiadiazin-4—1], in or on almond hulls at 
0.7 ppm; cotton, gin byproducts at 15.0 
ppm; cotton, undelinted seed at 0.4 
ppm; and tomato at 0.40 ppm. These 
tolerances expired on December 31, 
2005. The conditions for these time 
limited tolerances were as follows: A 
comparative thyroid assay (young/adult 
rat), a revised section B, a revised 
section F, Plant Enforcement Method 
(BF/10/97)- Confirmatory Method, 
Interference Study, and successful 
Agency Validation, Plant Enforcement 
Method (BF/02/96) - Confirmatory 
Method and Interference Study, 
Livestock Enforcement Method - 
successful Agency Validation and 
Radiovalidation, Storage Stability Data, 
validation of frozen storage intervals, 
petition method validation, an 
interference study, Additional almond, 
banana, citrus, cotton, and tomato field 
trial data, and a citrus processing study. 
EPA reevaluated the available thyroid 
toxicity data in regard to the severity of 
effects and hormonal measurements and 
concluded that a study evaluating 
thyrioid levels in adult rats would be 
more appropriate. This study is 
confirmatory and is not a condition of 
granting these tolerances. All of the 
conditions above have been addressed 
and the Agency is issuing permanent 
tolerances based on the registrant’s 
proposed final rule request dated 
August 25, 2005 (November 30, 2005 (70 
FR 71838) (FRL-7735-7)). 

Section 408(b)(2)(A)(i) of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is “safe.” 
section 408(b)(2)(A)(ii) of FFDCA’ 
defines ‘‘safe”’ to mean that “‘there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 


residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to _ 
give special consideration to exposure 
of infants and children to the pesticide 
chemical residue in establishing a 
tolerance and to “ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
aggregate exposure to the pesticide 
chemical residue. .. .” 

EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of the 
FFDCA and a complete description of 
the risk assessment process, see http:// 
www.epa.gov/fedrgstr/EPA-PEST/1997/ 
November/Day-26/p30948.htm. 


III. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D) 


- of FFDCA, EPA has reviewed the 


available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of and to make a 
determination on aggregate exposure, 
consistent with section 408(b)(2) of 
FFDCA, for a tolerance for combined 
residues or residues of buprofezin on 
almond, hulls at 2.0 ppm; cotton, gin 


byproducts at 20 ppm; cotton, 


undelinted seed at 0.35 ppm; and 
tomato at 0.40 ppm. EPA’s assessment 
of exposures and risks associated with 
establishing the tolerance follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 
considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. Specific 
information on the studies received and 
the nature of the toxic effects caused by 
buprofezin as well as the no-observed- 
adverse-effect-level (NOAEL) and the 
lowest-observed-adverse-effect-level 
(LOAEL) from the toxicity studies can 
be found in the OPP Regulatory Public 
Docket number 
0170. 


B. Toxicological Endpoints 


For hazards that have a threshold 
below which there is no appreciable 
risk, the dose at which NOAEL from the 
toxicology study identified as 
appropriate for use in risk assessment is 
used to estimate the toxicological level 
of concern (LOC). However, the LOAEL 
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identified is sometimes used for risk 
assessment if no NOAEL was achieved 
in the toxicology study selected. An 
uncertainty factor (UF) is applied to 
reflect uncertainties inherent in the 
extrapolation from laboratory animal 
data to humans and in the variations in 
sensitivity among members of the 


human population as well as other 
unknown 
The 


s. 

linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify non- 
threshold hazards such as cancer. The 
Q* approach assumes that any amount 
of exposure will lead to some degree of 
cancer risk, estimates risk in terms of 
the probability of occurrence of 


additional cancer cases. More 
information can be found on the general 
principles EPA uses in risk 
characterization at http://www.epa.gov/ 
pesticides/health/human.htm. 


A summary of the toxicological 
endpoints for buprofezin used for 
human risk assessment is shown in the 
following Table 1: 


TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR BUPROFEZIN FOR USE IN HUMAN RISK ASSESSMENT 


Exposure/Scenario 


Dose Used in Risk Assessment, 
Interspecies and Intraspecies. 
and any Traditional UF 


Special FQPA SF and Level of 
Concern (LOC) for Risk As- 
sessment 


Study and Toxicological Effects 


of age) 


Acute dietary (females 13-49 years 


UF = 100 


NOAEL = 200 mg/kg/day 
Acute RfD = 2.0 mg/kg/day 


Special FQPA SF = 1 
aPAD = acute RfD/Special 
FQPA SF = 2.0 mg/kg/day 


LOAEL = 800 mg/kg/day based on 
incomplete ossification and re- 
duced pup weight 


Acute dietary (general population 
including infants and children) 


UF =NA 


Acute RfD = NA mg/kg/day 


NOAEL = NA! mg/kg/day 


Special FQPA SF = NA! 
aPAD = acute RfD 
Special FQPA SF = NA mg/kg/ 


No appropriate endpoint was iden- 
tified for the general population 
LOAEL = NA mg/kg/day based on 

NA 


Chronic dietary (all populations) 


NOAEL = 1.0 mg/kg/day 


UF = 300 


Chronic RfD = 0.0033 mg/kg/day 


day 

Special FQPA SF = 1 cPAD = 
chronic RfD 

Special FQPA SF = 0.0033 
mg/kg/day 


Two-year chronic feeding study - 
rat 

LOAEL = 8.7 mg/kg/day based on 
organ weight changes and mi- 
croscopic findings in the liver 
and thyroid of both males and fe- 

males and in the kidney of males 


Short-term 
days) 
(Residential = NA2) 


incidental oral 


(1-30 


Oral NOAEL = 13.0 mg/kg/day 


Residential = NA2 


90-day oral toxicity study -rat 
LOAEL 68.6 mg/kg/day based on 


(Residential = NA 


Short-term dermal (1 to 30 days) 


(dermal 
N |A2*) 


Dermal NOAEL = 300 mg/kg/day 


absorption 


Occupational LOC for MOE = 
<100 
(Residential = 


rate = 


24—Day dermal toxicity study - rat 
LOAEL = 1,000 mg/kg/day based | 
on inflammatory infiltrate of the 
liver in females and increase in 
acanthosis and hyperkeratosis of 
the skin in females 


to several months) 
(Residential = NA2) 


Intermediate-term dermal (1 week 


(dermal 
N 


Dermal NOAEL = 300 mg/kg/day 


absorption 


Occupational LOC for MOE = 
<100 
(Residential = NA2) 


rate = 


24—Day dermal toxicity study - rat 

LOAEL = 1,000 mg/kg/day based 
on inflammatory infiltrate of the 
liver in females and increase in 
acanthosis and hyperkeratosis of 
the skin in females 


to lifetime) 
(Residential = NA?) 


Long-term dermal (several months 


Oral NOAEL = 1.0 mg/kg/day 


(dermal 
10%) 


absorption 


Occupational LOC for MOE = 
<300 
(Residential = NA?) 


rate = 


Two-year chronic feeding study - 
rat 
LOAEL = 8.7 mg/kg/day based on 
«based on increased incidence of 
follicular cell hyperplasia and hy- 
pertrophy in the thyroid in males 


(residential = NA2) 


Short-term inhalation (1 to 30 days) 


Oral study NOAEL = 13.0 mg/kg/ 
day (inhalation absorption rate 


= 100%) 


Occupational LOC for MOE = 
<300 
(Residential = NA?) 


90—Day oral toxicity study - rat 

LOAEL = 68.6 mg/kg/day based on 
organ weight changes and mi- 
croscopic findings in the liver 
and thyroid of both males and fe- 
males and in the kidney of males 


Intermediate-term inhalation 
week to several months) 
(Residential = NA?) 


(1 


Oral study NOAEL = 13.0 mg/kg/ 
day (inhalation absorption rate 


= 100%) 


Occupational LOC for MOE = 
<300 
(Residential = NA2) 


90—Day oral toxicity study - rat 

LOAEL = 68.6 mg/kg/day based on 
organ weight changes and mi- 
croscopic findings in the liver 
and thyroid of both males and fe- 
males and in the kidney of males 
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR BUPROFEZIN FOR USE IN HUMAN RISK 


ASSESSMENT—Continued 


Exposure/Scenario 


Dose Used in Risk Assessment, 
Interspecies and Intraspecies 
and any Traditional UF 


sessment 


Special FQPA SF and Level of 
Concern (LOC) for Risk As- 


Study and Toxicological Effects 


‘| Long-term __ inhalation 
months to lifetime) 
(Residential = NA?) 


(several 


Oral study NOAEL = 1.0 mg/kg/ 
day (inhalation absorption rate 
= 100%) 


Occupational LOC for MOE = 
<300 
(Residential = NA?) 


Two-year chronic feeding study 
-rat 
LOAEL = 8.7 mg/kg/day based on 
increased incidence of follicular 
cell hyperplasia and hypertrophy 
in the thyroid of males 


Cancer (oral, dermal, inhalation) 


No quantification 


No quantification 


No quantification is appropriate be- 
cause the evidence was limited 
to one sex in one species of ani- 
mal. The data show no greater 
than suggestive evidence of car- 
cinogenicity. 


‘NA = Not applicable. 


C. Exposure Assessment 


1. Dietary exposure from food and 
feed uses. Tolerances have been 
established (40 CFR 180.511) for the 
combined residues or residues of 
buprofezin, in or on a variety of raw 
agricultural commodities. Tolerances of 
buprofezin are established in milk at 
0.01 ppm and in ruminant fat (0.05 | 
ppm), meat byproducts (0.05 ppm), and 
liver at 0.05 ppm. Risk assessments 
were conducted by EPA to assess 
dietary exposures from buprofezin in 
food as follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 
if a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a 1-day or single 
exposure. 

The Dietary Exposure Evaluation 
Model (DEEM™) analysis evaluated the 
individual food consumption as 
reported by respondents in the USDA 
1994-1996 and 1998 Nationwide 
Continuing Surveys of Food Intake by 
Individuals (CSFID) and accumulated 
exposure to the chemical for each 
commodity. The following assumptions 
were made for the acute exposure 
assessments: The acute analysis 
assumed DEEM (ver. 7.76) default 
processing factors and 100% crop 
treated (CT) for all commodities. 
Tolerance level residues were assumed 
for all commodities excluding meat and 
milk. Since meat and milk (LOQ 
tolerances) residues were only detected 
in the feeding study at 6.8—9.3x the 
Maximum Theoretical Dietary Burden 
(MTDB), residues in these commodities 
were normalized to 1x the MTDB. The 
acute analysis also incorporated the 
acute Pesticide Root Zone Model/ 
Exposure Analysis Modeling System 


2NA = Not applicable. There are no residential uses for buprofezin. 


(PRZM-EXAMS) surface drinking water 
estimate resulting from application of © 
buprofezin to citrus in Florida (highest 
acute drinking water estimate). No acute 
endpoint was identified for the 
remaining population subgroups., 

ii. Chronic exposure. In conducting 
the chronic dietary exposure assessment 
EPA used the DEEM™ software with 
the FCID, which incorporates food 
consumption data as reported by 
respondents in the USDA 1994-1996 
and 1998 Nationwide Continuing 
Surveys of Food Intake by Individuals 
(CSFID; and accumulated exposure to 
the chemical for each commodity. The 
following assumptions were made for 
the chronic exposure assessments: The 
chronic analysis assumed DEEM (ver. 
7.76) default processing factors for all 
commodities and incorporated percent 
crop treated (PCT) estimates or 
projected PCT estimates. Tolerance level 
or average field trial residues were 
assumed for all crop commodities and 
since meat and milk (LOQ tolerances) 
residues were only detected in the 
feeding study at 6.8-9.3x the MTDB, 
residue in these commodities were 
normalized to 1x the MTDB. The 
chronic analysis also incorporated the 
chronic PRZM-EXAMS surface drinking 
water estimate resulting from ; 
application of buprofezin to citrus in 
Florida (highest chronic drinking water 
estimate). 

iii. Cancer. Due to the fact that the 
data showed no greater than suggestive 
evidence of carcinogenicity, the chronic 
exposure and risk assessment was 
deemed protective of any cancer effect. 

iv. Anticipated residue and PCT 
information. Section 408(b)(2)(F) of 
FFDCA states that the Agency may use 
data on the actual percent of food 
treated for assessing chronic dietary risk 


only if the Agency can make the 
following findings: Condition 1, that the 
data used are reliable and provide a 
valid basis to show what percentage of 
the food derived from such crop is 
likely to contain such pesticide residue; 
Condition 2, that the exposure estimate 
does not underestimate exposure for any 
significant subpopulation group; and 
Condition 3, if data are available on 
pesticide use and food consumption in 
a particular area, the exposure estimate 
does not understate exposure for the 
population in such area. In addition, the 
Agency must provide for periodic 
evaluation of any estimates used. To 
provide for the periodic evaluation of 
the estimate of PCT as required by - 
section 408(b)(2)(F) of FFDCA, EPA may 
require registrants to submit data on 
PCT. 

The Agency used PCT information as 
follows: 10% CT for cantaloupes; 5% 
CT for cauliflower; 2.5% CT for cotton, 
grapefruit, grapes, honeydew, lemons, 
oranges, tomatoes, and watermelon; 
market share PCT was projected not to 
exceed 5% for apples, and 13% for 
peaches for the first four to five years 
buprofezin is on the market. All other 
crops currently registered and/or 
proposed commodities were assumed to 
be 100% CT. The Agency believes that 
the three conditions listed in Unit 
C.1.iv. have been met. With respect to 
Condition 1, PCT estimates are derived 
from Federal and private market survey 
data, which are reliable and have a valid 
basis. For previously registered crops, 
EPA used an average of the-values from 
these surveys over the last 5 years for 
estimating PCT for chronic dietary 
exposure assessments. For most newly 
registered crops, the Agency assumed 
100% CT. In estimating PCT for the 
apples, EPA assumed that the PCT for 
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buprofezin would at least equal or 
exceed the PCT for the leading 
comparable insect growth regulator 
pesticide alternative on that crop. For 
peaches, PCT for buprofezin was 
projected to potentially exceed the 
leading alternative’s PCT because 
buprofezin has a slight cost advantage 
over the alternative on that crop. With 
regards to apples, buprofezin was 


_projected to slightly exceed sales of the 


leading alternative’s PCT because 
buprofezin is an excellent technical fit 
as an insect pest management 
insecticide for apples. The Agency is 
reasonably certain that the percentage of 
the food treated is not likely to be an 
underestimation. As to Conditions 2 and 
3, regional consumption information 
and consumption information for 
significant subpopulations is taken into 
account through EPA’s computer-based 
model for evaluating the exposure of 
significant subpopulations including 
several regional groups. Use of this 
consumption information in EPA’s risk 


assessment process ensures that EPA’s 


exposure estimate does not understate 
exposure for any significant 
subpopulation group and allows the 
Agency to be reasonably certain that no 
regional population is exposed to 
residue levels higher than those 
estimated by the Agency. Other than the 
data available through national food 
consumption surveys, EPA does not 
have available information on the 
regional consumption of food to which 
buprofezin may be applied in a 
particular area. 

2. Dietary exposure from drinking ~ 
water. The Agency lacks sufficient 
monitoring exposure data to complete a 
comprehensive dietary exposure 
analysis and risk assessment for 
buprofezin in drinking water. Because 
the Agency does not have 
comprehensive monitoring data, 
drinking water concentration estimates 
are made by reliance on simulation or 
modeling taking into account data on 
the physical characteristics of 
buprofezin. Further information 
regarding EPA drinking water models 
used in pesticide exposure assessment 
can be found at http://www.epa.gov/ 
oppefed1/models/water/index.htm. 

Based on the PRZM/EXAMS and 
Screening Concentration in Ground 
Water (SCI-GROW) models, the 
estimated environmental concentrations 
(EECs) of buprofezin for acute exposures 
are estimated to be 19.2 parts per billion 
(ppb) for surface water and 0.1 ppb for 
ground water. The EECs for chronic 
exposures are estimated to be 4.5 ppb 


for surface water and 0.1 ppb for ground 


water. 


Modeled estimates of drinking water 
concentrations were directly entered 
into the DEEM™/FCID. For chronic 
dietary risk assessment, the annual 
average concentration of 4.5 ppb was 
used to access the contribution to 
drinking water. 

3. From non-dietary exposure. The 
term ‘residential exposure” is used in 
this document to refer to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 

Buprofezin is not registered for use on 
any sites that would result in residential © 
exposure. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of the FFDCA 
requires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information” concerning the 
cumulative effects of a particular 
pesticide’s residues and “‘other 
substances that have a common 
mechanism of toxicity.” 

Unlike other pesticides for which EPA 
has followed a cumulative risk approach 
based on a common mechanism of 
toxicity, EPA has not made a common 
mechanism of toxicity finding as to 
buprofezin and any. other substances 
and buprofezin does not appear to 
produce a toxic metabolite produced by 
other substances. For the purposes of 
this tolerance action, therefore, EPA has 
not assumed that buprofezin has a 
common mechanism of toxicity with 
other substances. For information 
regarding EPA’s efforts to determine 
which chemicals have a common 
mechanism of toxicity and to evaluate 
the cumulative effects of such 
chemicals, see the policy statements 
released by EPA’s Office of Pesticide 
Programs concerning common 
mechanism determinations and 
procedures for cumulating effects from 
substances found to have a common 
mechanism on EPA’s website at http:// 
www.epa.gov/pesticides/cumulative. 


_ D. Safety Factor for Infants and 


Children 


1. In general. Section 408 of FFDCA 
provides that EPA shall apply an 
additional tenfold margin of safety for 
infants and children in the case of 
threshold effects to account for prenatal 
and postnatal toxicity and the 
completeness of the data base on . 
toxicity and exposure unless EPA 
determines based on reliable data that a 
different margin of safety will be safe for 
infants and children. Margins of safety 
are incorporated into EPA risk 
assessments either directly through use 


of a margin of exposure (MOE) analysis 
or through using uncertainty (safety) 
factors in calculating a dose level that 
poses no appreciable risk to humans. In 
applying this provision, EPA either 
retains the default value of 10X when 
reliable data do not support the choice 
of a different factor, or, if reliable data 
are available, EPA uses a different 
additional safety factor value based on 
the use of traditional UFs and/or special 
FQPA safety factors, as appropriate. 

2. Prenatal and postnatal sensitivity. 
Prenatal and postnatal sensitivity is not 
of concern for buprofezin based on the 
results of the developmental toxicity 
studies in rats and rabbits and the two- 
generation reproduction study in rats. 
The results indicate that there is no 
increased susceptibility of rats or rabbits 
following in utero exposure or of rats 
following prenatal/postnatal exposure to 
buprofezin. The toxicology data do not 
indicate a basis for concern for 
neurotoxicity, therefore, acute, 
subchronic, and developmental 


-neurotoxicity studies are not required. 


3. Conclusion. Oral exposure to 


. buprofezin produced marginal thyroid 


toxicity in adult rats manifested as 
increased incidence of follicular cell 
hyperplasia, increased in thyroid 
weights and microscopic findings in the 
thyroid. Although rats are very 
susceptible to thyroid hormone 
disruption and thyroid follicular cell 
carcinogenesis, no thyroid tumors were 
observed in chronic and carcinogenicity 
studies in mice and rats. It is unknown 
to what extent buprofezin alters thyroid 
hormones (T3, T4 and Thyroid- 
Stimulating hormone levels) because 
these were not measured. Given the 
marginal thyroid toxicity found, it is 
anticipated that any effects of 
buprofezin on thyroid hormones may 
also be marginal. Thus, a measurement 
of thyroid hormones in adult rats is 
viewed as a confirmatory test to 
evaluate its effect on thyroid 
homeostasis. A FQPA factor of 10X in 
the form of database UF is applied to 
chronic Referance Dose (cRfD), chronic 
dermal exposure (endpoint based on 
oral study) and all inhalation exposure 
durations as a conservative approach to 
address any residual uncertainty 
associated with potential susceptibility 
of the young to thyroid disruption. This 
FQPA factor in the form of database 
uncertainty is not applicable to acute 
oral RfD because a single dose of a 
chemical would not be expected to 
perturb thyroid homeostasis in the adult 
or young due to the buffering of thyroid 
hormone concentrations by homeostatic 
mechanisms for compound with short 
half lives, like buprofezin (half-life of a 
couple of days). This FQPA factor in the 
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form of database uncertainty is not 
applicable to short-and intermediate- 
term dermal exposure because the 
endpoint of concern is based on dermal 
study where liver toxicity was the 
critical effect (thyroid effects ‘were not 
observed). Since the thyroid effects were 
seen in rats and it has been established 
that rats are more susceptible to thyroid 
effects than humans, the Agency 
concluded that the interspecies 
extrapolation factor for these 
assessments may be reduced to 3X. The 
intraspecies variability factor remains as 
10x. There is no evidence of increased 
susceptibility due to postnatal exposure 
to buprofezin in rats and rabbits or 
prenatal and postnatal exposure in two- 
generation reproduction study. 
Therefore, there is no need to retain the 
FQPA safety factor (SF) based on 
prenatal or postnatal toxicity issues. 
Based on the conservative residue 
assumptions used in the dietary risk 
assessment (there are currently no 
residential exposures), and the 
completeness of the residue chemistry 
and environmental fate databases, there 
is no need to retain the FQPA SF based 
on exposure issues. 

The total UF for chronic dietary, 
inhalation assessments (all durations) 
and long-term dermal assessment is 
300X (10X FQPA database uncertainty, 
3X interspecies variation, and 10X 
intraspecies variation) and the total UF 
for acute dietary and dermal 
assessments (short-term and 
intermediate-term) is 100X (10X 
interspecies variation and 10x 
intraspecies variation). 


E. Aggregate Risks and Determination of 
Safety 

1. Acute risk. Using the exposure ~ 
assumptions discussed in this unit for 
acute exposure, the acute dietary 
exposure from food and water to 
buprofezin will occupy 5% of the acute 
population adjusted dose (aPAD) for 
females 13-49 years old. EPA does not 
expect the aggregate exposure to exceed 
100% of the aPAD. 

2. Chronic risk. Using the exposure 
assumptions described in this unit for 
chronic exposure, EPA has concluded 
that exposure to buprofezin from food 
will utilize 40% of the chronic 
population adjusted dose (cPAD) for the 
U.S. population, 56% of the cPAD for 
all infants less than 1-year old, and 
87% of the cPAD for children 1-2 years 
old. There are no residential uses for 
buprofezin that result in chronic 
residential exposure to buprofezin. 
Therefore, the EPA does not expect the 
aggregate exposure to exceed 100% of 
the cPAD. 


3. Aggregate cancer risk for U.S. 
population. In chronic studies in the rat, 
an increased incidence of follicular cell 
hyperplasia and hypertrophy in the 
thyroid of males was reported. Increased 
relative liver weights were reported in 
female dogs. Buprofezin was not 
carcinogenic to male and female rats. In 
the mouse, increased absolute liver 
weights in males and females, along 
with an increased incidence of 
hepatocellular adenomas and 
hepatocellular adenomas plus 
carcinomas in females were reported. 
Buprofezin was negative in vitro and in 
vivo genotoxicity assays. The findings 
from the published literature indicate 
that buprofezin causes cell | 
transformation and induces micronuclei 
in vitro. In the absence of a positive 
response in an in vivo micronucleus 
assay, the Agency concluded that 
buprofezin may have aneugenic 
potential, which is not expressed in 
vivo. In summary, buprofezin was 
negative in the rat, negative for 
mutagenicity and negative for male 
mice; however, in female mice, a slight 
or marginal increase in combined 
adenomas and carcinomas was 
observed. Given these findings in the 
cancer and mutagenicity studies, EPA 
regards the carcinogenic potential of 
buprofezin as very low and concludes 
that it poses no greater than a negligible 
cancer risk to humans. 


4. Determination of safety. Based on 
these risk assessments, EPA concludes 
that there is a reasonable certainty that 
no harm will result to the general 
population, and to infants and children 
from aggregate exposure to buprofezin 
residues. 


IV. Other Considerations 


A. Analytical Enforcement 
Methodology-Plants 


Adequate enforcement methodology 
using gas chromatography with nitrogen 
phosphorous detection (GC/NPD) is 
available to enforce the tolerance | 
expression. The method may be 
requested from: Chief, Analytical 
Chemistry Branch, Environmental 
Science Center, 701 Mapes Rd., Ft. 
Meade, MD 20755-5350; telephone 
nuimber: (410) 305-2905; e-mail address: 
residuemethods@epa.gov. 


B. International Residue Limits __ 


There are no Canadian, Mexican, or 
Codex maximum residue limits 
established for buprofezin in/on any of 
the commodities associated with the 
current petition. 


V. Conclusion 


Therefore, the tolerance is established 
for combined residues or residues of 
buprofezin, in or on almond, hulls at 2.0 
ppm; cotton, gin byproducts at 20 ppm; 


- cotton, undelinted seed at 0.35 ppm; 


and tomato at 0.40 ppm. 


VI. Statutory and Executive Order 
Reviews 


This final rule establishes a tolerance 
under section 408(d) of FFDCA in 
response to a petition submitted to the 
Agency. The Office of Management and © 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of 
significance, this rule is not subject to 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44 
U.S.C. 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104-4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104-113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under section 408(d) of FFDCA, such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
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levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999). Executive Order 13132 requires 
EPA to develop an accountable process 


. to ensure ‘‘meaningful and timely input 


by State and local officials in the 
development of regulatory policies that 
have federalism implications.” ‘Policies 
that have federalism implications” is 
defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 


levels of government.” This final rule 


directly regulates growers, food 
processors, food handlers and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any “tribal implications” 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 


officials in the development of 
regulatory policies that have tribal 
implications.” “Policies that have tribal 
implications” is defined in the 
Executive Order to include regulations 
that have “substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.”’ This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 


required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
rule is not a “‘major rule” as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 


Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: September 12, 2006. 

Lois Rossi, 

Director, Registration Division, Office of 
Pesticide Programs. 

m Therefore, 40 CFR chapter I is 
amended as follows: 


PART 180—[AMENDED] 
@ 1. The authority citation for part 180 
continues to read as follows: © 

Authority: 21 U.S.C. 321(q), 346a and 371. 
@ 2. Section 180.511 is amended by 
alphabetically revising commodities and 


adding cotton seed to the table in 
paragraph (a) to read as follows: 


§ 180.511 Buprofezin; tolerance for 
residues 


(a) * * * 


Commodity 


Expiration/revocation 


Parts per million dates 


Almond hulls 


* 


2.0 


Cotton, gin byproducts 


* * * * * 


[FR Doc. 06-8065 Filed 9—21—06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 


[EPA-HQ-OPP--2005-0299; FRL-8093-8] 
Trifloxystrobin; Pesticide Tolerance 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


SUMMARY: This regulation establishes 
tolerances for combined residues of 
Trifoxystrobin (Benzeneacetic acid, 
(trifluoromethyl) 
methy] ester and the free form of its acid 
metabolite CGA-321113 ((E,E)- 
methoxyimino-(2-[1-(3- 
trifluoromethylphenyl) 
ethylideneaminooxymethy]] 
phenyl)acetic acid)) in or on soybean, 
forage at 10.0 parts per million (ppm), 
soybean, hay at 25.0 ppm, and soybean, 
seed at 0.08 ppm. Bayer CropScience 
requested this tolerance under the 
Federal Food, Drug, and Cosmetic Act 


(FFDCA), as amended by the Food 
Quality Protection Act of 1996 (FQPA). 


DATES: This regulation is effective 
September 22, 2006. Objections and 
requests for hearings must be received 
on or before November 21, 2006, and 
must be filed in accordance with the 
instructions provided in 40 CFR part 
178 (see also Unit I.C. of the 
SUPPLEMENTARY INFORMATION). 


ADDRESSES: EPA has established a 
docket for this action under docket 
identification (ID) number EPA—HQ-— 
OPP-—2005—0299. All documents in the 
docket are listed in the index for the 
docket. Although listed in the index, 
some information is not publicly 


* * * * 
* * * * 
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available, e.g., Confidential Business 
Information (CBI) or other information 


whose disclosure is restricted by statute. 


Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available in the electronic docket at 
http://www. regulations.gov, or, if only 
available in hard copy, at the OPP 


Regulatory Public Docket in Rm. S-4400, 


One Potomac Yard (South Building), 
2777 S. Crystal Drive, Arlington, VA. 
The Docket Facility is open from 8:30 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. The Docket 
telephone number is (703) 305-5805. 


FOR FURTHER INFORMATION CONTACT: 
Janet Whitehurst, Registration Division 
(7505P), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 

_ DC 20460-0001; telephone number: 
(703) 305-6129; e-mail address: 
janet.whitehurst@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS 111), e.g., 
agricultural workers; greenhouse, 
nursery, and floriculture workers; 
farmers. 

e Animal production (NAICS 112), 
e.g., cattle ranchers and farmers, dairy 
cattle farmers, livestock farmers. 

Food manufacturing (NAICS 311), 
e.g., agricultural workers; farmers; 
greenhouse, nursery, and floriculture 
workers; ranchers; pesticide applicators. 

e Pesticide manufacturing (NAICS 
32532), e.g., agricultural workers; 
commercial applicators; farmers; 
greenhouse, nursery, and floriculture 
workers; residential users. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Access Electronic Copies 
this Document? 


In addition to accessing an electronic 
copy of this Federal Register document 
through the electronic docket at http:// 
www.regulations.gov, you may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register”’ listings at 
http://www.epa.gov/fedrgstr. You may 
also access a frequently updated 
electronic version of 40 CFR part 180 
through the Government Printing 
Office’s pilot e-CFR site at http:// 
www.gpoaccess.gov/ecfr. To access the 
OPPTS Harmonized Guidelines 
referenced in this document, go directly 
to the guidelines at http://www. ‘ah gpo/ 
opptsfrs/home/guidelin.htm 


C. Can I File an Objection or Hearing 
Request? 


Under section 408(g) of the FFDCA, as 
amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
You must file your objection or request 
a hearing on this regulation in 
accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA—HQ- 
OPP-2005-—0299 in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before November 21, 2006. . 

In addition to filing an objection or 
hearing request with the Hearing Clerk 
as described in 40 CFR part 178, please 
submit a copy of the filing that does not 
contain any CBI for inclusion in the 
public docket that is described in 
ADDRESSES. Information not marked 
confidential pursuant to 40 CFR part 2 
may be disclosed publicly by EPA 
without prior notice. Submit your 
copies, identified by docket ID number 
EPA—HQ-—OPP-—2005-0299, by one of 
the following methods: 

e Federal eRulemaking Portal http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s | 


normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305— 
5805. 


Il. Background and Statutory Findings 


In the Federal Register of January 4, 
2006 (71 FR 340) (FRL—7750-6), EPA 
issued a notice pursuant to section 
408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of a 
pesticide petition (PP 5F6956) by Bayer 
CropScience, P.O. Box 12014, 2 T.W. 
Alexander Drive, Research Triangle 
Park, NC 27709. The petition requested 
that 40 CFR 180.555 be amended by 
establishing tolerances for combined 
residues of the fungicide trifloxystrobin, 
(Benzeneacetic acid, (E,E)-a- 
(methoxyimino)-2-[[[[1-[3- 
(trifluoromethyl) 
methyl ester and the free form of its acid 
metabolite CGA-321113 ((E,E)- 
methoxyimino-(2-[1-(3- 
trifluoromethylpheny]) 
ethylideneaminooxymethyl)pheny]) 
acetic acid)) in or on soybean, forage at 
8.0 ppm, soybean, hay at 20.0 ppm, and 
soybean, seed at 0.08 ppm. That notice 
included a summary of the petition 
prepared by BayerCropScience, the 
registrant. The petition also proposed a — 
4.2 ppm tolerance for aspirated grain 
fractions (AGF) derived from soybean 
seed. However, this tolerance is not 
necessary as residues in/on soybean 
AGF are covered by the existing 5.0 
ppm tolerance or AGF, which was 
established in conjunction with the use 
of trifloxystrobin on wheat. There were 
no comments received in response to 
the notice of filing. 

Section 408(b)(2)(A)(i) of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is ‘‘safe.” 
Section 408(b)(2)(A)(ii) of FFDCA 
defines “safe” to mean that ‘‘there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to 
give special consideration to exposure 
of infants and children to the pesticide 
chemical residue in establishing a 
tolerance and to “‘ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
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aggregate exposure to the pesticide 


-chemical residue. ...” 


EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of the 
FFDCA and a complete description of 
the risk assessment process, see: 

http://www.epa.gov/fedrgstr/EPA- 
PEST/1997/November/Day-26/ 
p30948.htm 

http: ://www.epa.gov/oppfead1/trac/ 
science 

http://www.epa.gov/pesticides/ 
factsheets/ riskassess.htm 

http://www.epa.gov/pesticides/trac/ 
science/ aggregate.pdf. 


III. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D) 


‘of FFDCA, EPA has reviewed the 


available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of and to make a 
determination on aggregate exposure, 
consistent with section 408(b)(2) of 
FFDCA, for a tolerance for combined 
residues of trifloxystrobin and CGA 
321113 on soybean, forage at 10.0 ppm, 
soybean, hay at 25.0 ppm, and soybean, 


seed at 0.08 ppm. EPA’s assessment of 
exposures and risks associated with 
establishing the tolerance follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 
considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. Specific 
information on the studies received and 
the nature of the toxic effects caused by 
trifloxystrobin as well as the no- 
observed-adverse-effect-level (NOAEL) 
and the lowest-observed-adverse-effect- 
level (LOAEL) from the toxicity studies 
can be found in the Federal Register of 
March 29, 2006 (71 FR 15597) (FRL- 
7759-9). 


B. Toxicological Endpoints 


For hazards that have a threshold 
below which there is no appreciable 
risk, the dose at which the NOAEL from 
the toxicology study identified as 
appropriate for use in risk assessment is 
used to estimate the toxicological level 


of concern (LOC). However, the LOAEL 
of concern identified is sometimes used 
for risk assessment if no NOAEL was 
achieved in the toxicology study 
selected. An uncertainty factor (UF) is 
applied to reflect uncertainties inherent 
in the extrapolation from laboratory 
animal data to humans and in the 
variations in sensitivity among members 
of the human population as well as 
other unknowns. 

The linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify non- 
threshold hazards such as cancer. The 
Q* approach assumes that any amount 
of exposure will lead to some degree of 
cancer risk, estimates risk in terms of 
the probability of occurrence of 
additional cancer cases. More 
information can be found on the general 
principles EPA uses in risk 
characterization at either of the 
following websites: 

http://www.epa.gov/pesticides/ 
factsheets/riskassess. htm; 

http://www.epa.gov/oppfead1/trac/ 
science. 

A summary of the toxicological 
endpoints for trifloxystrobin human risk 
assessment is shown in the following 
Table 1: 


TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FOR USE IN HUMAN RISK ASSESSMENT 


Exposure Scenario 


Dose Used in Risk Assess- 
ment, UF 


FQPA SF and Level of 
Concern for Risk Assess- 
ment 


Study and Toxicological Effects 


Acute dietary (female 13-49 


only) UF = 100 


NOAEL = 250 mg/kg/day 
Acute RfD = 


FQPA SF = 1X 
aPAD = aRfD 
FQPA SF= 2.5 mg/kg/day 


2.5 mg/kg/day 


Developmental toxicity - rat 
LOAEL = 500 mg/kg/day, based upon in- 
creased fetal skeletal anomalies. 


Acute dietary 


General Population including 


infants and children. There were no appropriate toxicological effects attrib- 
utable to a single exposure (dose) observed in oral toxicity studies including maternal effects in devel- 
opmental studies in rats and rabbits. Therefore, a dose and endpoint were not identified for this risk as- 
sessment. 


Chronic dietary (all populations) 


Parental NOAEL= 3.8 mg/ 
kg/day 
UF = 100 
Chronic RfD = 0.038 mg/ 
kg/day 


FQPA SF = 1X 
cPAD = cRfD 
FQPA SF= 0.038 mg/kg/ 
day 


Two-generation reproduction study - rat 
LOAEL = 55.3 mg/kg/day, based upon de- 

creases in body weight, body weight gains, 
reduced food consumption and 
histopathological lesions in the liver, kidneys 
and spleen. 


Short-term (1-30 days) and . 
intermed-term (1-6 months) 


kg/day 
- oral 


Offspring NOAEL= 3.8 mg/ 


LOC for MOE = 100 (resi- 
dential, includes the 
FQPA SF) 


Two-Generation reproduction study - rat 
LOAEL = 55.3 mg/kg/day, based upon reduced 
pup body weights during lactation 


Short-term (1-30 days) and 
intermed-term (1-6 months) 
dermal 


Dermal study NOAEL = 
100 mg/kg/day 


LOC for MOE = 100 (occu- 
pational) 

LOC for MOE = 100 (resi- 
dential, includes the 

FQPA SF) 


28-Day dermal toxicity study rat 

LOAEL = 1,000 mg/kg/day, based upon in- 
creases in mean absolute and relative liver 
and kidney weights 


Long-term dermal (>6 months) 


Oral study NOAEL= 3.8 
mg/kg/day (dermal ab- 
sorption rate = 33%) 


LOC for MOE = 100 (occu- 
pational) 

LOC for MOE = 100 (resi- 
dential, includes the 
FQPA SF) 


Two-generation reproduction study - rat 

LOAEL = 55.3 mg/kg/day, based upon de- 
creases in body weight, body weight gains, 
reduced food consumption and 
histopathological lesions in the liver, kidneys 
and spleen 
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TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FOR USE IN HUMAN RISK ASSESSMENT—Continued ~ 


Exposure Scenario 


Dose Used in Risk Assess- 
ment, UF 


FQPA SF and Levet of 
Concern for Risk Assess- 
ment 


Study and Toxicological Effects 


Short-term (1-30 days), 
intermed-term (1-6 months) 
and long-term >6 months) in- 


halation = 100%) 


Oral study NOAEL= 3.8 


mg/kg/day 
(Inhalation absorption rate 


LOC for MOE = 100 (occu- 
pational) 

LOC for MOE = 100 (resi- 
dential, includes the 
FQPA SF) 


Two-generation reproduction study - rat 
LOAEL = 55.3 mg/kg/day, based upon de- 


creases in body weight, body weight gains, 
reduced food consumption and 
histopathological lesions in the liver, kidneys 
and spleen 


Cancer (oral, dermal, inhalation) 


Trifloxystrobin is classified as “Not Likely Human Carcinogen” based on the lack of evidence of carcino- 
genicity in mouse and rat cancer studies 


1 UF = uncertainty factor, FQPA SF = Special FQPA SF, NOAEL = no observed adverse effect level, LOAEL = lowest observed adverse effect 


C. Exposure Assessment 


1. Dietary exposure from food and . 
feed uses. Tolerances have been 
established (40 CFR 180.555) for the 
combined residues of trifloxystrobin 
and CGA 321113 in or on a variety of 
raw agricultural commodities. Risk 
assessments were conducted by EPA to 
assess dietary exposures from 
‘trifloxystrobin in food as follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 
if a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a 1—day or single 
exposure. 

In conducting the acute dietary 
exposure assessment EPA used the 
Dietary Exposure Evaluation Model 
software with the Food Commodity 
Intake Database (DEEM-FCID™), which 
incorporates food consumption data as 
reported by respondents in the USDA 
1994-1996 and 1998 Nationwide 
Continuing Surveys of Food Intake by 
Individuals (CSFII), and accumulated 
exposure to the chemical for each 
commodity. The following assumptions 
were made for the acute exposure 
assessments: The acute dietary exposure 

- analysis for trifloxystrobin is a Tier 1 
assessment (assuming 100 percent crop 
~ treated (%CT) and tolerance level 
residues). The acute dietary endpoint 
was found to be applicable only to the 
population subgroup females 13-49 
years old. An acute dietary endpoint for 
the general population including infants 
and children was not identified. 

ii. Chronic exposure. In conducting 
the chronic dietary exposure assessment 
EPA used the DEEM-FCID™, which 
incorporates food consumption data as 
reported by respondents in the USDA 
1994-1996 and 1998 Nationwide CSFII, 
and accumulated exposure to the 
chemical for each commodity. The 
following assumptions were made for 
the chronic exposure assessments: A 


conservative chronic dietary analysis for - 


level, PAD = population adjusted dose (a = acute, c = chronic) RfD = reference dose, MOE = margin of exposure, LOC = level of concern 


trifloxystrobin was conducted using 
tolerance-level residues for all 
commodities with existing and 
proposed tolerances except for meat 
byproducts of cattle, goats, horses, and 
sheep because the metabolite L7a (the 
taurine conjugate of trifloxystrobin) is 
included in the risk assessment for liver. 
For all commodities, 100% CT was 
used. 
iii. Cancer. Trifloxystrobin is ~ 
classified as a ‘Not Likely Human 
Carcinogen.” Due to the classification, 
no cancer risk assessment was | 
performed. 

2. Dietary exposure from drinking 
water. The Agency lacks sufficient 


_ monitoring exposure data to complete a 


comprehensive dietary exposure 
analysis and risk assessment for 
trifloxystrobin in drinking water. 
Because the Agency does not have 
comprehensive monitoring data, 
drinking water concentration estimates 
are made by reliance on simulation or 
modeling taking into account data on 
the physical characteristics of 
trifloxystrobin. Further information 
regarding EPA drinking water models 
used in pesticide exposure assessment 
can be found at http://www.epa.gov/ 
oppefed1/models/water/index.htm. EPA 
determined estimated drinking water 
concentrations (EDWCs) of 
trifloxystrobin using the PRZM/EXAMS, 
FIRST and SCI-GROW models. The 
highest EDWCs for surface water and 
ground water acute exposure (92 parts 
per billion (ppb)) and surface water and 
ground water chronic exposure (140 


ppb) were used in the dietary analysis. 


The chronic exposure value is higher 
than the acute exposure value due to 
some very conservative assumptions in 
the chronic assessment. These estimates 
of residues in drinking water were 
incorporated directly into the DEEM- 
FCID model of the dietary risk 
assessment. 

3. From non-dietary exposure. The 
term “residential exposure” is used in 


this document to refer to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 
Trifloxystrobin is currently registered 
for use on the following residential non- 
dietary sites: Turfgrass and ornamentals. 
The risk assessment was conducted 
using the following residential exposure 
assumptions: Trifloxystrobin is 
currently registered for residential uses 
including disease control in turfgrass 
and ornamentals. Up to three 
applications may be made in a season, 
with the shortest interval between 
applications being 5-7 days. Because 
FQPA requires consideration of 
aggregate exposure to all likely non- 
occupational uses, this assessment uses 
non-occupational post-application 
contact with trifloxystrobin following 
use on turfgrass as the most common 
and worst case contributor to such 
exposures. There is potential for dermal 
(adults and children) and incidental oral 
exposure (children only) during post- 
application activities. The following 
post-application exposure scenarios 
resulting from lawn treatment were 
assessed: i. Dermal exposure from 
pesticide residues on lawns, ii. 
incidental non-dietary ingestion of 


- pesticide residues on lawns from hand- 


to-mouth transfer, iii. incidental non- 
dietary ingestion of residues from 
object-to-mouth activities (pesticide- 
treated turfgrass), and iv. incidental 
non-dietary ingestion of soil from 
pesticide-treated residential areas. Post- 
application exposures from various 
activities following lawn treatment are 
considered to be the most common and 
significant in residential settings. The 
exposure via incidental non-dietary 
ingestion involving other plant material 
may occur but is considered negligible. 
Intermediate and chronic, or long-term 
exposures are not expected. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
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Section 408(b)(2)(D)(v) of the FFDCA 
requires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information” concerning the 
cumulative effects of a particular 
pesticide’s residues and “other 
substances that have a common 
mechanism of toxicity.” 

Unlike other pesticides for which EPA 
has followed a cumulative risk approach 
based on a common mechanism of 
toxicity, EPA has not made a common 
mechanism of toxicity finding as to 
trifloxystrobin and any other substances 
and trifloxystrobin does not appear to 
produce a toxic metabolite produced by 
other substances. For the purposes of 
this tolerance action, therefore, EPA has 
not assumed that trifloxystrobin has a 
common mechanism of toxicity with 
other substances. For information 
regarding EPA’s efforts to determine 
which chemicals have a common 
mechanism of toxicity and to evaluate 
the cumulative effects of such 
chemicals, see the policy statements _ 
released by EPA’s Office of Pesticide 
Programs concerning common 
mechanism determinations and 
procedures for cumulating effects from 
substances found to have a common 
mechanism on EPA’s website at http:// 
www.epa.gov/pesticides/cumulative. 


D. Safety Factor for Infants and 
Children 


1. In general. Section 408 of FFDCA 
provides that EPA shall apply an 
additional tenfold margin of safety for 
infants and children in the case of 
threshold effects to account for prenatal 
and postnatal toxicity and the 
completeness of the data base on 
toxicity and exposure unless EPA 
determines based on reliable data that a 
different margin of safety will be safe for 
infants and children. Margins of safety 
are incorporated into EPA risk 
assessments either directly through use 
of a margin of exposure (MOE) analysis 
or through using uncertainty (safety) 
factors in calculating a dose level that 
poses no appreciable risk to humans. In 
applying this provision, EPA either 
retains the default value of 10X when 
reliable data do not support the choice 
of a different factor, or, if reliable data 
are available, EPA uses a different 
additional safety factor value based on 
the use of traditional UFs and/or special 
FQPA safety factors, as appropriate. 

2. Conclusion. The Agency found that 
because the toxicology database are 
complete for FQPA purposes and that 
there are no residual uncertainties for 
prenatal/postnatal toxicity, the 10X 
FQPA Safety Factor (SF) can be reduced 


to 1x. The FQPA SF is reduced to 1X 
because: 

e There is no indication of increased 
susceptibility of rat or rabbits to 
trifloxystrobin. In the developmental 
and reproduction toxicity studies, 
effects in the fetuses/offspring were 
observed only at or above treatment 
levels which resulted in evidence of 
parental toxicity; 

e The EPA determined that a 
developmental neurotoxicity study in 
rats is not required; 

e The acute and chronic dietary food 
exposure assessments utilize existing 
and proposed tolerance level residues 
and 100% CT information for all 
commodities. By using these screening- 
level assessments, actual exposures/ 
risks will not be underestimated; 

e The exposure assessments will not 
underestimate the potential dietary 
(food and drinking water) or non-dietary 
exposures for infants and children from 
the use of trifloxystrobin; 

e The dietary drinking water 
assessment utilizes water concentration 
values generated by model and 
associated modeling parameters, which 
are designed to provide conservative, 
health protective, high-end estimates of 
water concentrations, which are not 
likely to be exceeded; and 

e The residential postapplication 
assessment is based upon using 
residential standard operating 
procedures (SOPs). The assessment is 
based upon surrogate study data. These 
data are reliable and are not expected to 
underestimate risk to adults or children. 
The residential SOPs are based upon 
reasonable ‘‘worst-case”’ assumptions 
and are not expected to underestimate 
risk. 


E. Aggregate Risks and Determination of 
Safety 

1. Acute risk. The aggregate acute risk 
estimates include exposure to residues 
of trifloxystrobin in food and drinking 


water, and does not include dermal, 


inhalation or incidental oral exposure. 
Since the dietary exposure assessment 
already includes the highest acute 
exposure from the drinking water 
modeling data, no further calculations 
are necessary. The food and drinking 
water exposure estimates for females 13- 
49 years old is <1% acute population 
adjusted dose (aPAD). The acute risk 
estimate for females 13-49 years, 
resulting from aggregate exposure to 
trifloxystrobin in food and drinking 
water is below EPA’s level of concern. 

2. Chronic risk. The aggregate chronic 
risk assessment takes into account 
average exposure estimates from dietary 
consumption of trifloxystrobin (food 
and drinking water) and residential 


uses. Since the exposure from turf is 
considered short-term, the aggregate 
chronic assessment included food and 
drinking water only. Since the dietary 


- exposure assessment already includes 


the highest chronic exposure from the 
drinking water modeling data, no 
further calculations are necessary. The 
general U.S. population and all 
population subgroups have exposure 
and risk estimates which are below 
EPA’s level of concern (i.e., the 
percentages of the (cPADs are all below 
100%). The exposure to the U.S. 
population was 21% of the cPAD and 
the most highly exposed subgroup, 
cildren 1-2 years old, was at 62% of the 
cPAD. Therefore, chronic risk estimates 
resulting from aggregate exposure to 
trifloxystrobin in food and drinking 
water are below EPA’s level of concern 
from all population subgroups. 

3. Short-term risk. Short-term 
aggregate exposure takes into account 
residential exposure plus chronic 
exposure to food and water (considered 
to be a background exposure level). The 
short-term aggregate risk assessment 
estimates risks likely to result from 1— 
30 day exposure to trifloxystrobin 


. residues from food, drinking water, and 


residential pesticide uses. High-end 
estimates of residential exposure are 
used in the short-term assessment, 
while average values are used for food 


‘and drinking water exposure (i.e. 


chronic exposures). 

Different endpoints were identified by 
EPA for short-term incidental oral and 
dermal risk assessment (the basis for the 
oral endpoint is reduced pup body 
weights and the dermal endpoint is 
based on increases in liver and kidney 
weights). Therefore, it is not reasonable, 
as a toxicological matter, to combine 
dietary/incidental oral exposure with 
dermal exposure. A short-term aggregate 
risk assessment for dietary plus 
incidental oral exposure is needed for 
toddlers because there are residential 
postapplication incidental oral exposure 
scenarios. Toddlers’ incidental oral 
exposure is assumed to include hand-to- 
mouth exposure, object-to-mouth 
exposure and exposure through 
incidental ingestion of soil. Because 
toddlers also have post-application 
dermal exposure as a result of the 
residential use and because it is not 
scientifically appropriate to combine 
oral and dermal exposures for 
trifloxystrobin, a separate short-term 
aggregate risk assessment is needed for 
toddlers to assess the risk of dermal 
exposure. This separate risk assessment 
only takes into account dermal exposure 
and compares this exposure to the 
dermal endpoint. The short-term 
aggregate oral exposure to all other 
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toddlers, a separate short-term aggregate MOEs greater than 100. Therefore, EPA 
risk assessment has been conducted for _does not consider short-term aggregate 
dermal exposure. Table 2 summarizes risk to be a concern. 

short-term aggregate risks. All short- 

term aggregate risk estimates result is 


population groups is from dietary 
exposure alone (i.e. from food and 
drinking water) because these 
population groups do not have 
incidental oral exposures. As with 


TABLE 2.—SHORT-TERM AGGREGATE RISK (FOOD, DRINKING WATER AND RESIDENTIAL EXPOSURE) 


Short-Term Scenario 


Average 


Population 


NOAEL mg/ 
kg/day 


LOC MOE! 


Food + 
Water Expo- 


sure mg/kg/ 
day 


Oral Resi- 

dential Ex- 

posure? mg/ 
kg/day 


Dermal 
Residential 
Exposure 


mg/kg/day 


U.S. population/adults oral 


3.8 


100 


0.008145 


NA 


NA 


U.S. population/adults dermal 


100 


100 


NA 


NA 


0.079 


Youth (13-19 years old) 


3.8 


100 


0.005969 


NA 


NA 


Children (1-2 years old) oral 


3.8 


100 


- 0.023704 


NA 


Children (1-2 years old) dermal 


100 


100 


NA 


0.130 


Females (13-49 years old) 


3.8 100 


0.006396 NA 


! The LOC MOE is 100, based on inter-species and intra-species safety factors totaling 100. 
2 Oral Residential Exposure = Incidental Oral exposure from all possible sources. 
3 Aggregate MOE = NOAEL + (All exposures appropriate to the assessment). 


4. Intermediate-term risk. An 
intermediate-term aggregate risk 
assessment (1 to 6 months of exposure 
to trifloxystrobin residues from food, _ 
drinking water, and residential pesticide 
uses) is not expected to occur based on 
the short soil half-life (about 2 days). 
Therefore, an intermediate-term 
aggregate risk assessment was not 
performed. 

5. Aggregate cancer risk for U.S. 
population. EPA determined that 
trifloxystrobin should be classified as a 
“Not Likely Human Carcinogen.” EPA 
does not expect trifloxystrobin to pose 
a cancer risk. 

6. Determination of safety. Based on 
these risk assessments, EPA concludes 
that there is a reasonable certainty that 
no harm will result to the general 
population, and to infants and children 
from aggregate exposure to 
trifloxystrobin residues. 


IV. Other Considerations 
A. Analytical Enforcement Methodology 


An adequate Gas Liquid 
Chromatography/Nitrogen Phosphorous 
(GC/NPD) method, Method AG-659A, is 
available for enforcing tolerances for the 
combined residues of trifloxystrobin 
and the free form of its acid metabolite 
(CGA-321113) in plant and livestock 
commodities. This method was 
validated by the and forwarded to FDA 
for inclusion in PAM Vol. II. 

In the current soybean field trials and 
processing study, residues of 
trifloxystrobin and CGA-321113 were 


determined using a LC/MS/MS method 
(Bayer Report No. 200177), which was 
previously developed for the analysis of 
residues in tomatoes and peppers. This 
method uses the same extraction 
procedures as the current tolerance 
enforcement method, but uses different 
clean up procedures and detection by 
LC/MS/MS. This method is adequate for 
collecting residue data on 
trifloxystrobin and CGA-321113 in 
soybean commodities. 


B. International Residue Limits 


There are currently no Codex, 
Canadian, or Mexican MRL’s or 
tolerances for trifloxystrobin on 
soybeans. Therefore, international 
harmonization is not an issue for this 
petition. 


V. Conclusion 


Therefore, the tolerance is established 
for combined residues of trifoxystrobin, 
(Benzeneacetic acid, (E,E)-a- 
(methoxyimino)-2-[[[[1-[3- 
(trifluoromethyl) phenyl] ethylidene] 


methyl ester and 


the free form of its acid metabolite CGA- 
321113 ((E,E)-methoxyimino-(2-[1-(3- 
trifluoromethylpheny]) 
ethylideneaminooxymethyl)pheny]) 
acetic acid)) in or on soybean, forage at 
10.0 ppm, soybean, hay at 25.0 ppm, 
and soybean, seed at 0.08 ppm. 


VI. Statutory and Executive Order 
Reviews 

This final rule establishes a tolerance 
under section 408(d) of FFDCA in 


| response to a petition submitted to the 
‘Agency. The Office of Management and 


Budget (OMB) has exempted these types 
of actions from review under Executive ~ 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of . 
significance, this rule is not subject to 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44 
U.S.C. 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104-4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental] Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
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Transfer and Advancement Act of 1995 _ distribution of power and ENVIRONMENTAL PROTECTION 
(NTTAA), Public Law 104-113, section —_ responsibilities between the Federal AGENCY ; 
12(d) (15 U.S.C. 272 note). Since Government and Indian tribes, as : 
tolerances and exemptions that are specified in Executive Order 13175. 40 CFR Part 300 


established on the basis of a petition. 
under section 408(d) of FFDCA, such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the.relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999). Executive Order 13132 requires 
EPA to develop an accountable process 
to ensure “meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.” ‘Policies 
that have federalism implications” is 
defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any “tribal implications” 
as described in Executive Order 13175, 
entitled Consultation and Coordination 


’ with Indian Tribal Governments (65 FR 


67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” “Policies that have tribal 
implications” is defined in the 
Executive order to include regulations 
that have “substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.” This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 


Thus, Executive Order 13175 does not 
apply to this rule. 


VII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
rule is not a “major rule”’ as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 


_Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: September 14, 2006. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 
= Therefore, 40 CFR chapter I is 
amended as follows: 


PART 180—[AMENDED] 


@ 1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 321(q), 346a and 371. 
w 2. Section 180.555 is amended by 
alphabetically adding commodities to 


the table in paragraph (a) to read as 
follows: 


§ 180.555 Trifloxystrobin; tolerances for 
residues. 


( a) * * * 
Parts per 
Commodity million 
Soybean, forage 10.0 
Soybean, hay 25.0 
Soybean, Seed 0.08 
* * * * * 


[FR Doc. 06-8060 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-S 


[Docket ID No. EPA-HQ—SFUND-1994— 


0009; FRL-8221-6] 


National Oil and Hazardous 
Substances Pollution Contingency 
Plan; National Priorities List 


AGENCY: Environmental Protection 
Agency. 

ACTION: Direct Final Notice of Deletion 
of the Army Materials Technology 
Laboratory Superfund Site from the 
National Priorities List. 


SUMMARY: EPA Region 1 is publishing a 
direct final notice of deletion of the 
Army Materials Technology Laboratory 


- Superfund Site (Site), located in 


Watertown, Massachusetts, from the 
National Priorities List (NPL). The NPL, 
promulgated pursuant to section 105 of 
the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) of 1980, as amended, is 
Appendix B of 40 CFR part 300, which 
is the National Oil and Hazardous 
Substances Pollution Contingency Plan 
(NCP). EPA is publishing this direct 
final notice of deletion with the 
concurrence of the Commonwealth of 
Massachusetts, through the Department 
of Environmental Protection (MADEP), 
because EPA determined that all 
appropriate response actions under 
CERCLA—other than operation and 
maintenance and five-year reviews— 
have been completed and further 
remedial action pursuant to CERCLA is 
not appropriate. 

DATES: This direct final deletion will be 
effective November 21, 2006 unless EPA 
receives adverse comments by October 
23, 2006. If adverse comments are 
received, EPA will publish a timely 
withdrawal of the direct final deletion 
in the Federal Register informing the 
public that the deletion will not take 


effect. 


ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ- 
SFUND-1994—0009, by one of the 
following methods: 

¢ www.regulations.gov: Follow the 
on-line instruction for submitting 
comments. 

e E-mail: keckler.kymberlee@epa.gov. 

e Fax: (617) 918-0385. 

e Mail: Kymberlee Keckler, Remedial 
Project Manager, U.S. Environmental 
Protection Agency, Region 1, 1 Congress 
Street, Suite 1100 (HBT), Boston, 
Massachusetts 02114-2023. 

e Hand delivery: 1 Congress Street, 
Suite 1100 (HBT), Boston, 
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Massachusetts 02114-2023. Such 
deliveries are only accepted during 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 
Instructions: Direct your comments to 
Docket ID No. EPA-HQ—SFUND-1994— 
0009. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information ~ 
claimed to be Confidential Business 
Information (CBJ) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise : 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an “anonymous access”’ system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
that you submit. If EPA cannot read 
your comment because of technical 
difficulties and cannot contact you for 
clarification, EPA may not be able to 
consider your comment. Electronic files 
should avoid the use of special 
characters, any form of encryption, and 
be free of any defects or viruses. 
Information Repository: All 
documents in the docket are listed in 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically at www.regulations.gov or 
in hard copy at the U.S. Environmental 
Protection Agency, Region 1, Superfund 
Records Center, 1 Congress Street, Suite 
1100, Boston, Massachusetts 02114— 
2023 and at the Watertown Free Public 
Library, 123 Main Street, Watertown, 
MA 02472. The EPA Superfund Records 
Center is open Monday through Friday 
from 9 a.m. to 5 p.m. and the Watertown 
Free Library is open Monday through 
Thursday from 9 a.m. to 9 p.m., Friday 
and Saturday from 9 a.m. to 5 p.m., and 


Sunday from 1 p.m. to 5 p.m. The EPA 
Superfund Records Center’s telephone 
number is (617) 918-1440 and the 
Watertown Free Library’s telephone 


number is (617) 972-6431. 


FOR FURTHER INFORMATION CONTACT: 
Kymberlee Keckler, Remedial Project 
Manager, U.S. Environmental Protection 
Agency, 1 Congress Street, Suite 1100 
(HBT), Boston, Massachusetts 02114— 
2023, (617) 918-1385, Fax (617) 918— 
0385, E-mail: 
keckler.kymberlee@epa.gov. 


SUPPLEMENTARY INFORMATION: 


Table of Contents 

I. Introduction 

II. NPL Deletion Criteria 
Ill. Deletion Procedures 
IV. Basis for Site Deletion 
V. Deletion Action 


I. Introduction 


EPA, Region 1, is publishing this 
direct final notice of deletion of the 
Army Materials Technology Laboratory 
Superfund Site from the NPL. 

The EPA identifies sites that appear to 
present a significant risk to public 
health or the environment and 
maintains the NPL as the list of those 
sites. As described in 40 CFR 
300.425(e)(3) of the NCP, sites deleted 
from the NPL remain eligible for 
remedial actions if conditions at a 
deleted site warrant such actions. 

EPA is taking this action without 
prior publication of a notice of intent to 
delete because it considers this action to 
be non-controversial and routine. This 
action will be effective November 21, 
2006 unless EPA receives adverse 
comments by October 23, 2006 on this 
notice or the parallel notice of intent to 
delete published in the Proposed Rules 
section of today’s Federal Register. If 
adverse comments are received within 
the 30-day public comment period on 
this direct final notice of deletion, EPA 
will publish a timely withdrawal of this 
direct final notice of deletion before the 
effective date of the deletion and the 
deletion will not take effect. EPA will, 
as appropriate, prepare a response to 
comments and continue with the 
deletion process on the basis of the 
notice of intent to delete and the 
comments already received. There will 
not be an additional opportunity to 
comment. 

Section II of this document explains 
the criteria for deleting sites from the 
NPL. Section III discusses the 
procedures that EPA is using for this 
action. Section IV discusses the Army 
Materials Technology Laboratory 
Superfund Site and demonstrates how it 
meets the deletion criteria. Section V 
discusses EPA’s intent to delete the site 


from the NPL unless adverse comments 
are received during the public comment 
period. 


II. NPL Deletion Criteria 


Section 300.425(e) of the NCP 
provides that releases may be deleted 
from the NPL where no further response 
is appropriate. In making a 
determination to delete a release from 
the NPL, EPA shall consider, in 
consultation with the State, whether any 
of the following criteria have been met: 


(i) Responsible parties or other 
persons have implemented all 
appropriate response actions required; 

(ii) All appropriate Fund-financed 
(Hazardous Substance Superfund 
Response Trust Fund) response under 
CERCLA has been implemented, and no 
further response action by responsible 
parties is appropriate; or 

(iii) The remedial investigation (RI) 
has shown that the release poses no 
significant threat to public health or the 
environment and, therefore, taking of 
remedial measures is not appropriate. 


Even if a site is deleted from the NPL, 
where hazardous substances, pollutants, 
or contaminants remain at the deleted 
site above levels that allow for 
unlimited use and unrestricted 
exposure, CERCLA section 121(c), 42 
U.S.C. 9621(c) requires that a 
subsequent review of the site will be 
conducted at least every five years after 
the initiation of the remedial action at 
the deleted site to ensure that the 
actions remain protective of public 
health and the environment. In the case 
of this Site, a five-year review is 
necessary because not all hazardous 
substances, pollutants, and 
contaminants have been removed from 
the Site. If new information becomes 
available that indicates a need for 
further action, EPA may initiate 
remedial actions. Whenever there is a 
significant release from a site deleted 
from the NPL, the deleted site may be 
restored to the NPL without the 
application of the hazard ranking 
system. 


In the case of the Army Materials 
Technology Laboratory, the selected 
remedies are protective of human health 
and the environment. The Army will 
maintain the institutional controls and 
will perform annual inspections. The 
first five-year review was conducted by 
EPA, the MADEP, and the Army in 
January 2002. The second five-year 
review was completed in March 2006. 
Copies are located at the repository 
noted previously. The remedies were 
deemed protective. Reviews will be 
conducted every five years hereafter. 
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Ill. Deletion Procedures 


The following procedures apply to 
deletion of the Site: 

(1) EPA consulted with the 
Commonwealth of Massachusetts on the 
deletion of the Site from the NPL before 
developing this direct final notice of 
deletion. 

(2) The Commonwealth of 
Massachusetts concurred with the 
deletion of the Site from the NPL on 
September 8, 2006. cad 

(3) Concomitantly with the 
publication of this direct final notice of 
deletion, a notice of the availability of 
the notice of intent to delete the Site 
from the NPL will be published in a 
major local newspaper of general 
circulation at or near the Site and will 
be distributed to appropriate federal, 
state and local government officials and 
other interested parties. The newspaper 
notice announces the 30-day public 
comment period concerning the notice 
of intent to delete the Site from the NPL. 

(4) EPA and the Army placed copies 
of the documents supporting the 
deletion in the Site information 
repositories identified above. 

(5) If adverse comments are received 
within the 30-day public comment 
period on this notice or the companion 
notice of intent to delete also published 
in today’s Federal Register, EPA will 
withdraw this direct final notice of 
deletion before its effective date and 
will respond to comments and continue 
with the deletion process on the basis of 
the notice of intent to delete and the 
comments already received. 

Deletion of a site from the NPL does 
not itself create, alter, or revoke any . 
individual’s rights or obligations. 
Deletion of a site from the NPL does not 
in any way alter EPA’s right to take 
enforcement actions, as appropriate. 
The NPL is designed primarily for 
informational purposes and to assist 
EPA management. Section 300.425(e)(3) 
of the NCP states that the deletion ofa 
site from the NPL does not preclude 
eligibility for future response actions, 
should future conditions warrant such 
actions. 


IV. Basis for Site Deletion 


The following information provides 
EPA’s rationale for deleting the Site 
from the NPL: 


Site Location 


The Army Materials Technology 
Laboratory (Site) lies in Middlesex 
County, Massachusetts, 6 miles 
northwest of Boston, and occupies 
approximately 48 acres within the town 
of Watertown, MA. The surrounding 
city population is approximately 34,000. 


Developed land adjacent to the Site is a 

mix of residential and commercial uses. 
The Site borders the Charles River to the 
south. 


Site Background and History 


The AMTL facility was established in 
1816 and was originally used for the’ 
storage, cleaning, repair, and issuance of 
small arms. During the mid-1800s, the 
mission was expanded to include 
ammunition and pyrotechnics 
production; materials testing and 
experimentation with paints, lubricants, 
and cartridges; and the manufacture of 
breech loading steel guns and cartridges 
for field and siege guns. The mission, 
staff, and facilities continued to expand 
until after World War II, at which time 
the facility encompassed 131 acres, 
including 53 buildings and structures, 
and employed 10,000 people. Arms 
manufacturing continued until an 
operational phasedown was initiated in 
1967 and much of the property was 
transferred to the General Services 
Administration (GSA). In 1968, GSA 
sold approximately 55 acres to the 
Town of Watertown. This property was 
subsequently used for the construction 
of apartment buildings, the Arsenal 
Mall, a public park, and a playground. 
AMTL contained fifteen major buildings 
and fifteen associated structures. In 
1960, the Army’s first material research 
nuclear reactor was completed at 
AMTL. The reactor was used actively in 
molecular and atomic structure research 
activities until 1970 when it was 
deactivated. The research reactor was 
decommissioned under the jurisdiction 
of the Nuclear Regulatory Commission 
in 1992 and the structure was 
demolished in 1994. In 1987, the U.S. 
Army Toxic and Hazardous Material 
Agency initiated preliminary site 
studies, the first stage of the facility’s 
closure plan. In late 1993, Congress 
recommended the closure of the facility. 
On September 29, 1995, AMTL was 
officially closed and reverted to a 
caretaker status. 

The AMTL was placed on the EPA 
National Priorities List (NPL) as a 
Superfund Site in May 1994 and in 1995 
the Army signed an Interagency 
Agreement with the EPA stipulating that 
site investigations and cleanup actions 
would follow CERCLA/Superfund 
Amendments and Reauthorization Act, . 
under the regulatory guidance of the 
National Contingency Plan 40 CFR part 
300. A Technical Review Committee 
was formed at the time that has 
subsequently become the Restoration 
Advisory Board. In 1994, AMTL was 
placed on the Base Realignment and 
Closure list. 


In August 1998, 36.5 acres of the 48- 
acre CERCLA site were transferred from 
the ownership of the U.S. Army. At that 
time, the Watertown Arsenal 
Development Corporation (WADC) 
acquired 29.44 acres of the Site. The 
Town of Watertown took ownership of 
7.21 acres. In March 2005, the 
remaining 11 acres of the Site were 
transferred to the Commonwealth of 
Massachusetts, Department of 
Conservation and Recreation (DCR). The 
DCR was formed in 2003, when the 
Metropolitan District Commission, or 
“MDC” merged with the Massachusetts 
Department of Environmental 
Management, or “DEM.” As set forth 
below, the MDC has managed a portion 
of the site since the 1920s. At the time 
of each transfer, the United States of 
America, acting by and through the 
Secretary of the Army, granted the 
MADEP a Grant of Environmental 
Restriction and Easement for each 
appropriate zone of the AMTL Site. The 
purpose of the grant is to provide a 
mechanism for the creation and 
enforcement of the necessary land use 
controls as required by the CERCLA 
Records of Decision (RODs) for the Site 
(September and July 1996). The first 
grant re-designated areas into lots for 
property transfer and future deed 
tracking. Environmental Zones 1, 2, and 
3 (the parcel initially transferred to 
WADC) were designated as Lot 1. Lot 1 
was sold to Charles River Business 
Center Associates (CRBCA) in December 
1998. CRBCA sold the Lot 1 property to 
the President and Fellows of Harvard 
College (Harvard) in May 2001. 
Environmental Zone 4 (the parcel 
transferred to the Town of Watertown) 
was designated as Lot 2. Zones 1, 2, 3, 
and 4 were deleted from the NPL 
through the partial deletion process on 
November 22, 1999. 

. Zone 5, the Charles River Park, is the 
subject of the second grant. Although 
this park was AMTL property, it was 
managed by the MDC since the 1920’s 
under a lease from the Army. Since 
then, the land has been maintained as 
open and recreational space. In 1948, 
the MDC leased approximately two 
acres of the riverfront property to the 
Watertown Yacht Club. 

Because of the complexity of this 
industrial facility, the Site was divided 
into three areas for investigation. EPA 
designated these three areas as operable 
units. The operable units are described 
in detail below. 


OU1—Outdoor Areas 


Operable unit 1 (OU1) addresses most 
outdoor soils and all underlying 
groundwater. The indoor areas and 
petroleum related cleanups are 
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addressed under the Commonwealth of 
Massachusetts cleanup authority. 
Environment Zones 1—5 (Areas A, B, C, 
D, E, F, G, H, J, K, L, M, N, O, P, Q, T, 
- and metal hot spots) are all included in 
the OU1 ROD. These areas exceeded 
expected future use and/or ecological 
risk levels for metals, polycyclic 
aromatic hydrocarbons (PAHs), 
polychlorinated biphenyls (PCBs) and 
pesticides. The ROD required soil 
excavation and off-site disposal/reuse of 
contaminated soils exceeding cleanup 
goals and was signed on September 26, 
1996. The ROD for OU1 also 
documented that no further action was 
necessary under CERCLA for the 
groundwater at the entire AMTL site. 
- Two Explanations of Significant 
Differences (ESD) have been signed for 
OU1. The first ESD addressed Lot 1 and 
was signed on January 12, 1998. The 
second ESD addressed the Charles River 
- Park and was signed on June 7, 2001. 
The ESDs changed the subsurface PAH 
_ cleanup levels to levels protective of 
construction workers. The first ESD 
revised PAH cleanup goals were applied 
at Areas B, E, G, and L4. These cleanup 
goals were also applied to the Charles 
River Park (Zone 5: Areas M, N, O, P, 
and Q) as part of the second ESD. 


OU2—Charles River 


OU2 encompasses approximately two 
miles of the Charles River adjacent to 
the AMTL property. This area of the 
river has received contaminants from 
the AMTL site via storm drainage, direct 
discharges, and erosion. The ROD for 
this operable unit documented that no 
further action was necessary under 
CERCLA for these sediments because 
the contaminants are present at levels 
that are indistinguishable from the 
concentrations associated with exposure 
to urban background conditions in the 
Lower Charles River Basin. The OU2 
ROD was signed on September 29, 2005. 


OU3—Area I 


Area I is located northeast of Building 
131 at the intersection of Talcott Street 
and Kingsbury Avenue (Zone 3). The 
ROD for OU3 was signed before the OU1 
ROD for residential cleanup of soils 
contaminated with PAHs and pesticides 
above cleanup levels. This area was 
segregated from OU1 to enable faster 
redevelopment. The OU3 ROD was 
signed on June 28, 1996. 


Remedial Investigation/Feasibility Study 
(RI/FS) Results and Record of Decision . 
(ROD) Findings for Operable Units 1 

and 3 


OUs 1 and 3—RI/FS Results 


Remedial Investigations of these two 
operable units were conducted between 
1987 and 1995 and generally found the 
following contamination across the 
facility. 

Groundwater: With the exception of 
one well, all upgradient wells showed 
detectable quantities of chlorinated 
solvents, suggesting that off-site sources 
have caused or aggravated on-site 
groundwater contamination. Based on a 
site water table map, groundwater flow 
paths indicate the potential for 
groundwater to flow away from the site 
in an area in the northwestern part of 
the site before flowing toward the 
Charles River. No evidence of on-site 
contamination migrating off-site was 
found in groundwater samples collected. 
from on-site wells because the majority 
of contamination was detected in the 
upgradient wells. The on-site, and 
farthest downgradient, wells bordering 
the Charles River showed the lowest 
levels of contamination. Although some 
contamination is present in certain areas 
of on-site groundwater, this does not 


_ pose a current or future risk because the 


groundwater is not used as a water 
supply, and no significant migration of 
contamination is occurring. The site 


groundwater meets the Commonwealth 
of Massachusetts definition of a non- 
drinking water aquifer (GW-3) as 
defined in 310 C.M.LR. Part 40. 
Therefore, there is no risk to human 
receptors. Groundwater does discharge 
from the site into the Charles River. A 
model of contaminant contribution via 
groundwater to the Charles River was 
developed. This model, as presented in 
the FS, shows that no significant 
concentrations of contaminants are 
migrating to the river from the site 
groundwater. Hence, there is no risk to 
human health or the environment from 
site groundwater and no further action 
was documented in the OU1 ROD for all 
groundwater across the AMTL facility. 

Surface soils: Semi-volatiles, 
pesticides, polychlorinated biphenyls 
(PCBs), and metals were detected at 
levels exceeding the Massachusetts 
Contingency Plan (MCP) S—1/GW-1 
standards (the most protective). These 
detections were scattered and in hot 
spots, as opposed to site-wide 
distribution. PCBs were detected at 
levels above the EPA action level. The 
analytical results showed that the total 
uranium activity in all soils was below 
the Federal maximum allowable 
standards. 

Sub-surface soils: Volatile organics, 
semi-volatile organics, polycyclic 
aromatic hydrocarbons (PAHs), 
pesticides, and metals were found at 
many sampling locations above MCP S— 
1/GW-1 standards. 

Surface water and sediments: Surface — 
water contained arsenic and lead 
exceeding human health Ambient Water 
Quality Standards. Sediments were 
contaminated with low levels of metals 
and pesticides above sediment 
screening values. 

A summary of the contaminants of 
concern for soil and the corresponding 
cleanup levels follows: 


Soil contaminant of concern 


Maximum 
concentra- 
tion 


ROD cleanu 
level (mg/kg 
(surface and 
subsurface 
soils) 


ESD clean- 
up level 
(mg/kg) 

(subsurface 

soils only) 


Zone where 
cleanup level 


Benzo(a)anthracene 


Benzo(a)pyrene 


Benzo(b)fluoranthene 


Benzo(k)fluoranthene 


Chlordane 


Chrysene 


DDD 


DDE 


DDT 


Dibenzo(a;h)anthracene 


Dieldrin 


Indeno(1,2,3-cd)pyrene 


Arochlor 1260 (PCB) 


ge ge g0 


DVDID 


. . . . 


*Cleanup goal for chlordane in Zone 3 was 1.5 mg/kg based on human health risk. 


**No cleanup goals were developed in the ROD for Zone 1. 


9.4 | 1.4" | Cc 
14.0 3.0 1760.0 | RP. 
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Human health risks for both OU1 and 
OU3 were evaluated for current use and - 
for future use. The future use included 
a residential scenario, which is the most 
protective assessment for human health. 
Risks were unacceptably high under the 
residential conditions (maximum cancer 
risks 3E—05 and maximum Hazard Index 
0.4) and therefore remediation was 
required. Some areas were remediated 
to commercial risk levels and required 
a Grant of Environmental Restriction. 
Ecological risk scenarios include 
exposure to site groundwater in the 
Charles River and exposure to site soils 
in the limited open space areas. 
Although contaminants in groundwater 
could migrate toward the Charles River, 
the level of contamination is not 
expected to adversely affect aquatic 
organisms. Most of the AMTL Site is not 
prime terrestrial habitat owing to the 
lack of open space. Suitable habitat for 
terrestrial vegetation and wildlife is 
restricted to the southeastern corner of 
the site. Major risk drivers were metals 
and pesticides. Receptors evaluated in 
the risk assessment with unacceptable 
hazard indices were: Northern short- 


_ tailed shrew, white-footed mouse, 


American robin, song sparrow, and 
earthworms. Cleanup goals were not 
determined for metals because on-site 
metals were found to be generally 
consistent with normal background 
levels. Any areas with metals 
contamination posing an unacceptable 
localized risk were co-located with 
pesticides and remediated. 


OU2-RI Results 


Various investigations were 
performed between 1979 and 2005. In 
1979, the Army completed a study to 
verify where storm water pipes were 
located and identified seven storm 
water pipes at AMTL that discharged . 
either directly or through the storm 
water system into the Charles River. In 
1994, 1998, and 2003 surface water and 
sediment samples were taken upstream 
and-downstream of the outfalls. The 
2003 sampling event also included 
biological and toxicological studies of 
the river conditions. The Charles River 
was divided into four reaches for the . 
purposes of evaluation in the baseline 
ecological risk assessment. 

There are numerous existing and 
historical sources of pollutants to the 


~ Charles River, an urban riverine system. 


Chemicals detected in surface water at 
the Charles River OU were found at low 
concentrations that were either below 
human health based risk screening 
levels, consistent with upstream 
background conditions, or 
indistinguishable from the urban 


background conditions of the Charles 
River. 

Sediments were found to be 
contaminated by PAHs, inorganics, low 
levels of pesticides and PCBs, and 
extremely low levels of several 
radionuclides. 

Potential human receptors included 
the people engaging in water-related 
activities along and on the river or 
eating fish caught from the river. These 
activities were considered for resident 
adults and children and park visitors. 
Based on the nature of contamination 
and anticipated activities, the exposure 
routes evaluated for this portion of the 
Charles River included: 

—Ingestion and dermal contact with 
river water and sediments; 

—Ingestion of contaminated fish; and 

—External exposure to radiation 
released from radionuclides in 
sediments. 


An advisory concerning the 
consumption of fish was issued by 
MDPH in 1996 for the Lower Basin of 
the Charles River owing to elevated 
PCBs. 


Results of the HHRA revealed that all 
cancer and non-cancer risk levels were 
within the acceptable thresholds 
specified in the National Contingency 
Plan. The estimated excess chemical 
carcinogenic risk to adults ranged from 
1 x 10 ~1° for ingestion of surface water 
to 2 x 10 ~© for ingestion of sediment. 
The excess carcinogenic risk from 
radionuclides ranged from 5 x 10 ~ !! for 
ingestion of surface water to 8 x 10 ~1° 
for ingestion of fish. Chronic hazard 


‘index values for children ranged from 


0.00003 for ingestion of surface water to 
0.01 for ingestion of fish and for dermal 
exposure to sediment. 

Based on all of the site data, EPA 
concluded that the potential for 
ecological risks contributed by the 
former AMTL facility are 
indistinguishable from the 
anthropogenic urban background 
conditions that characterize the Lower 
Charles River Basin. EPA considered (1) 
the weight assigned to each 
measurement endpoint; (2) the 
magnitude of the response observed in 
each measurement endpoint; and (3) the 
summation of the degree of agreement 
among the outcomes of each 
measurement endpoint. There are 
elevated levels of many constituents 
(and a potential for ecological risk) 
present in all four reaches and the 
majority of these compounds are present 
at concentrations consistent with : 
upstream reference locations. In general, 
the potential for ecological risk to 
benthic invertebrates was found to be 
low to moderate, with an even lower 


potential risk to finfish and vertebrate 
wildlife, respectively. 

A No Further Action ROD was signed 
for OU2 because of consistency of the 
AMTL site conditions with urban 
background and the similar potential for 
ecological risks across sampling reaches. 


OU1, OU2, and OU3 ROD Findings 
OU1 ROD Findings 


On September 26, 1996, the Army and 
EPA signed a Record of Decision 
documenting the remedial action 
selected for The MADEP 
concurred. The major components 
included: 

e Excavation of areas with 
contaminated soils above cleanup goals; 
¢ Confirmatory soil sampling after 

contaminated soil removal; 

e Off-site landfill disposal or reuse of 
the excavated soil; 

e Backfilling with clean soils; 

e Institutional controls to limit future 
use and to restrict site access; and 

e Five-year reviews. 

Two Explanations of Significant 
Difference (ESD) were signed for this 
OU. The first ESD addressed Lot 1 and 
was signed on January 12, 1998. The 
second ESD addressed the Charles River 
Park and was signed on June 7, 2001. 
Both ESDs changed the subsurface PAH 
cleanup levels to levels protective of 
construction workers. The revised PAH 
cleanup goals were applied at Areas B, 
E, G, and L4 with the first ESD. These 
cleanup goals were also applied to the 
Charles River Park (Zone 5: Areas M, N, 
O, P, and Q) with the second ESD. 


OU2 ROD Findings 


A No Further Action ROD was signed 
on September 29, 2005 because the 
potential for risks contributed by the 
former AMTL facility were 
indistinguishable from urban 
background conditions. MADEP 
concurred. 


OU3 ROD Findings 


The ROD for OU3 was signed on July 
28, 1996. The major components 
include: 

e Excavation of areas with 
contaminated soils that were above 
cleanup goals; 

e Confirmatory soil sampling within 


‘excavations after contaminated soil 


removal; 

¢ Off-site landfill disposal or reuse of 
the excavated soil; 

e Backfilling of clean fill soils into 
the excavations. 

There are no institutional sical’ in 
place that are applicable to OU3. The 
MADEP concurred. 
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Response Actions for OU1 and OU3 
OU1 Remedial Action 


Soil clean-up goals were established 
in the ROD for different zones at AMTL 
based on their intended future use. The 
clean-up goals were developed to allow 
a mix of future uses at the site, 
including residential, commercial, and_ 
recreational scenarios. The only 
exception was for the contaminants of 
concern and for the Zone 3 where the 
residential cleanup level was slightly 
higher than the ecologically protective 
level for chlordane. In addition, during 
remediation and excavation activities, 
the Army and regulators determined 
that a construction worker scenario was 
a more realistic and appropriate 
exposure scenario for soils at a depth 
greater than one foot below ground 
surface (bgs) at Zones 1 and 2. Because 
the Baseline Risk Assessment did not 
include the construction worker 
exposure scenario, additional risk 
assessment work was performed. The 
construction worker exposure scenario 
recognized that periodic maintenance 
and/or installation of subsurface 
utilities/structures would be required in 
the future. In general, the construction 
worker exposure scenario differs from 
the commercial exposure scenario by 
evaluating risks from contaminated soils 
below one foot bgs using an exposure 
' duration that mimics the potential need 
to perform periodic subsurface utility 
work. The top one foot of soil meets the 
appropriate risk-based clean-up goals 
and no changes were made to the 
cleanup goals in the surface soils. In 
addition, the subsurface soil 
construction worker exposure scenario 
is recognized as an appropriate risk 
scenario for the public benefit reuse 
areas (Zone 4) because the open space 
user will not likely excavate below one 
foot and will be protected by the one 
foot of soil meeting its risk-based clean- 
up goals. The Revised clean-up goals 
were documented in an ESD, dated 
January 12, 1998. Remedial action ~ 
objectives remained the same—amitigate 
the risks to human health and the 
environment posed by direct contact 
with and incidental ingestion of 
contaminated soils. The revised cleanup 
goals were applied at Areas B, E, G, J, 
and L. The confirmation samples taken 
before the revision of the clean-up goals 
indicated that the soils below one foot 
met these goals and the excavations 
were considered complete. 

Remedial Action for the northern 
zone of the AMTL site was started on 
November 20, 1996, and completed on 
July 27, 1998. All soils were disposed 

off-site in accordance with state and 
federal requirements. Implementation of 


the required Institutional Controls took 
place during the transfer. 

In 1997, the Army began remedial 
activities within the Charles River Park 
parcel. Two areas (Areas N & O) within 
the 11-acre Park parcel were remediated 
but work in the remainder of the Park 
was suspended. The excavation 
volumes required to achieve soil clean- 
up levels specified in the ROD were 
significantly larger than previously 
estimated. This resulted in a significant 
potential increase in estimated costs of 
the remedy for the Charles River Park 
parcel. 

The Army applied the revised 
cleanup goals (previously documented 
in the January 1998 ESD) to the Charles 
River Park parcel at elevations greater 
two foot bgs level since several areas 
required the removal of the top two feet 
of soil in order to address elevated 
ecological risks. This change was 
documented in an ESD dated June 7, 
2001. 

Riverbank excavations at areas P, Q, 
and M were terminated at two feet bgs 
since no revised clean-up goals were 
exceeded. A terraced wetland was 
constructed in Areas P and Q to provide 
protection from boat wakes and wind- 
driven waves. A breakwater structure 
was constructed at the toe of the bank. 
Vegetated plugs, shrubs, and trees were 
planted above the breakwater and 
erosion matting was placed on the 
slope. 

The entire Charles River Park zone 
was mulched, seeded, and fertilized. 
Remedial Action for the Charles River 
Park zone was completed on December 
22, 2003. All soils were disposed off-site 
in accordance with state and Federal 
requirements. Implementation of 
Institutional Controls for this zone took 
place during the transfer process. 

In August 1998, 36.5 acres were 
transferred from the ownership of the 
U.S. Army. The Watertown Arsenal 
Development Corporation (WADC) 
acquired 29.5 acres of the site and the 
Town of Watertown took ownership of 

7 acres. In March 2005, the remaining 
11 acres of the site, the Charles River 
Park parcel, were transferred from the 
Army to the Commonwealth of 
Massachusetts, Department of 
Conservation and Recreation (DCR).At 
the time of each transfer, the Army | 
issued a Grant of Environmental 
Restriction and Easement for each 
appropriate zone of the AMTL Site to 
the MADEP. The purpose of the Grants 
is to provide a mechanism for the 
creation and enforcement ofthe . 
necessary land use controls as required 
by the CERCLA RODs for the site (July 
and September 1996). The WADG and 
Town of Watertown parcels were 


deleted from the NPL through the | 
partial deletion process on November 
22, 1999. 

The Charles River Park panies is the 
subject of the second grant and this 
deletion process. Although the park was 
site property, it has been managed by 
the DCR since the 1920’s under a right 
of way (ROW) from the Army. Since 
then, the land has been maintained as 
recreational space and a portion as a 
road. The ROW gave the right to use the 
property for a park, to construct 
improvements on the property that are 
reasonably related to park purpose, and 
to care for and manage the property. The 
ROW also gave the DCR police 
jurisdiction of the property. In 1948, the 
DCR’s predecessor, Metropolitan 
District Commission, leased 
approximately two acres of the 
riverfront property to the Watertown 
Yacht Club for the hauling and storage 
of boats. A clubhouse and a three-bay 
maintenance garage with a boat winch 
currently occupy the area not used to 
store boats. The DCR and the club are 
currently negotiating a permit to 
continue boating operations at the site. 

The Army submitted the Final Project 
Close-Out Reports (dated May 1998 and 
March 2002, respectively) and:they were 
approved by both EPA and 
Massachusetts DEP. The joint EPA ami 
MADEP inspection required by the NCP 
pursuant to 40 CFR 300.515(g) was 
conducted on June 23, 2003. As a result 
of the inspection, EPA determined that 
the remedy was “operational and 
functional” under 40 CFR 300.435(f)(2). 


OU3 Remedial Action 


Remedial Action (RA) for Area I 
started on August 26, 1996, and was 
completed on January 10, 1997. The 
Final Project Close-Out Report 
(December 1996) was approved by EPA 
and Massachusetts DEP. All soils were 
disposed off-site in accordance with 
state and Federal requirements. No 
institutional controls were needed as 
the ROD specified clean-up goals (Zone 
3) were protective of residential 
exposure to soils. 


Operation and Maintenance Activities 


The Army is responsible for 
conducting annual inspections of the 
institutional controls and ensuring that 
erosion control and bank stabilization 
project remains effective over the long- 
term. 


Five-Year Reviews 


CERCLA requires a five-year review of 
all sites with hazardous substances 
remaining above health-based levels for 
unrestricted use of the site. Since 
hazardous substances will remain on- 


: 
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_ site above levels allowing unlimited use concurred with the Army’s assessment 
and unrestricted exposure, a statutory that the remedies were protective of 
five-year review will be conducted by human health and the environment. For 
the Army pursuant to CERCLA section _ future five-year reviews, EPA will 
121(c) and as provided in OSWER 
Directive 9355.7-03B—P, Comprehensive conduct a five-year review inspection. 
Five-Year Review Guidance. 

The five-year review process will 


performed in 2001 and documented in —_ determined to be protective of human 
March 2002 by the Army. The Army 
completed its second five-year review in a limited amount of soil in Area E 
March 2006..EPA and MADEP 


review the Army’s annual reports and 


The Army will provide the next five- 
year review in March 2011. 


health and the environment as long as 


exceeding the applicable cleanup goals 


was removed. The soils were since 
excavated at Area E, shipped offsite, and 
used as landfill daily cover. All 
confirmation samples met the ROD 
criteria. The excavation was backfilled 
with clean soils and new benchmarks 
were installed to identify the area. 


evaluate whether human health and the The first 5-year review, dated March ° The protectiveness of OU2 was not 
environment remain protected by the 7, 2002 concluded: determined because the remedy had not 
remedies. The first five-year review was _—¢: For OU1, the remedy was yet been chosen. 


e For OU3, the remedy was 
determined to be protective of human 
health and the environment. 


Restricted area 


Inspection description 


Frequency 


North Beacon Street 


Charles River Park Open Area 


Charles River Park Wooded Area 


Watertown Yacht Club Open Area 


Structures at the Watertown Yacht Club 


Areas: L4,E,B&G 


North Beacon Street Wooded Area 


Buildings: 142, 244, 245, & 111 


Buildings: 97, 60, 652, & 312 


Inspect to determine that the use does not allow residential, daycare or school 
activities except those incidental to recreational park activities. 

Inspect area to ensure no excavation, drilling or otherwise disturbance of the 
soils located two feet or more below surface grade have occurred. 

Inspect benchmarks for eroded areas and reduction in grade and repair as nec- 
essary. Ensure that benchmarks remain visible. 

Breakwater Treatment Inspection: 

e Inspect rock toe for separation and/or settlement. 

e Inspect coir fascine for proper anchoring. 

e Inspect for scour between plant carpets and coir fascine. 

Inspect to ensure use does not allow residential, daycare, or school activities 
except those activities incidental to recreational park activities. 

Inspect to ensure use does not allow residential, daycare, or school activities 
except those activities incidental to recreational park activities. 

Inspect benchmarks for eroded areas or reduced grade and repair as nec- 
essary. Ensure that.benchmarks remain visible. 

Inspect area to ensure no excavation, drilling or otherwise disturbance of the 
soils located two feet or more below surface grade have occurred. 

Inspect to ensure use does not allow residential, daycare, or school activities 
except those activities incidental to recreational park activities. 

Inspect area to ensure no excavation, drilling or disturbance of the soils below 
the building foundations and slabs have occurred. 

Inspect area to ensure no excavation, drilling or disturbance of the building 
foundations and slabs in a manner that would likely result in human contact 
with underlying soils has occurred. 

Inspect to ensure use does not allow residential, daycare, or school activities 
except those activities incidental to recreational park activities. 

Inspect area to ensure no disturbance of the roadway or sidewalk pavement 
that would compromise their integrity or would be likely to result in human 
contact with the underlying soils has occurred. 

Inspect to ensure use is restricted to no residential, daycare, or school activities 
except those activities incidental to recreational park activities. 

Inspect to ensure use does not allow residential, daycare or school uses .......... 

Inspect to ensure that no transportation, disposal, or deposition of soils from 
within the parcel occurs, unless in compliance with the Soil Management 
Protocol set forth in Paragraph 4 of the Grant. 

Inspect area to ensure no excavation, drilling or otherwise disturbance of the 
building foundations and that would likely result in human contact with under- 
lying soils has occurred. 

Inspect to ensure use does not allow residential, daycare or school (children 
under 18 years old), hotel, motel, community center (children under 18 years 
old), and/or recreational/activities uses. 

Inspect benchmarks for eroded areas and reduction in grade and repair as nec- 
essary. Ensure that benchmarks remain visible. 

Inspect to determine no soils, located at-a depth of one foot or more below the 
surface grade, were removed unless disposed as required in the Grant. 

Inspect to ensure use does not allow residential, daycare or school (for children 
under 18 years of age), hotel, motel, community center (for children under 18 
years of age), and/or recreational uses or activities uses. 

Inspect to determine that no transportation, disposal, or deposition of soils from 
within the parcel occurs, unless in compliance with the Soil Management 
Protocol set forth in Paragraph 4 of the Grant. 

Inspect area to ensure no excavation, drilling or otherwise disturbance of the 

building foundations and slabs in a manner that would likely result in human 

contact with underlying soils have occurred. 


Annually in June. 


Annually in June. 


Annually in June. 


Annually in June. 


Annually in June. 


Annually in June. 


Annually in June. 


Annually in June. 


Annually in June. 
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Restricted area 


inspection description 


Frequency 


Building 39 


Buildings 131, 117, & 313-S 


Inspect to ensure that use does not allow residential, daycare or school (chil- 
dren under 18 years old), hotel, motel, community center (children under 18 
years old), and/or recreational uses or activities uses. oe 

Inspect area to ensure no excavation, drilling or otherwise disturbance of the 
building foundations and slabs that would likely result in human contact with 
underlying soils have occurred. 


Annually in June. 


Annually in June. 


The second five-year review, 
completed in March 2006, concluded 
that the remedy at OU1 (the only site 
where hazardous materials remain on- 
site) is protective of human health and 
the environment in the short-term 
because there is no evidence of 
exposure. However, there was concern 
that some bank erosion occurred along 
the Charles River adjacent to Charles 
River Park (in areas where the Army 
was not required to remediate). In order 
for the remedy to remain protective in 
the long term, the Army must stabilize 
the riverbank adjacent to Areas P and Q 
before the next five-year review. While 
the integrity of the two-foot soil 
coverage required by the ROD and ESD 
remains intact along the riverbanks, the 
Army will undertake preventive 
measures to ensure long-term site 
integrity. This work began in September 
2006 and is expected to be completed 
before the end of the year. 


Community Involvement 


In addition to the regular community 
meetings discussed below, community 
relations activities for the Army 
Materials Testing Laboratory NPL Site 
have included the following: 
development of a community relations 
plan, public meetings and site tours 
during the RI and remedy selection 
process, public comment periods on 
proposed plans, and publication and 
distribution of fact sheets updating the 
status of site cleanup. 

In 1989, the Army established a 
Technical Review Committee (TRC) to 
enhance community involvement. In 
1993 the TRC transitioned into a 
Restoration Advisory Board (RAB). The 
purpose of the TRC and RAB was to 
serve as a forum where representatives 
of the community, regulators, and the 
Army could discuss and exchange 
information on environmental cleanup 
issues and progress at the Site. The TRC 
and RAB provided an opportunity for 
stakeholders to participate in the 
decision-making process by reviewing 
and commenting on documents and 
proposed remedial actions. Through the 
TRC and RAB, cleanup decisions were 
discussed and approved. 

During fiscal year 2006, a fact sheet 
that discussed the intention to delete 


the site from the NPL was distributed to 


the RAB. EPA will also announce the 
deletion of the Site from the NPL once 
the deletion has been completed with 
fact sheet and public notice. 


V. Deletion Action 


EPA, with concurrence from the 
Commonwealth of Massachusetts, has 
determined that all appropriate 
responses under CERCLA have been 
completed, and that no further response 
actions under CERCLA are necessary. 
Therefore, EPA is deleting the Site from 
the NPL. 

Because.EPA considers this action to 
be non-controversial and routine, EPA is 
taking it without earlier publication of 
a notice of intent to delete. This action 
will become effective November 21, 
2006 unless EPA receives adverse 
comments by October 23, 2006 or a 
parallel notice of intent to delete is 
published in the Proposed Rule section 
of today’s Federal Register. If adverse 
comments are received, EPA will 
withdraw this direct final notice of 
deletion before the effective date of the 
deletion and it will not take effect. EPA 
will respond to comments, as 
appropriate, and continue with the 
traditional deletion process on the basis 
of the notice of intent to delete and the - 
comments already received. There will 
be no additional opportunity to 
comment. If EPA receives no adverse 
comment(s), this deletion will become 
effective November 21, 2006. 


List of Subjects in 40 CFR Part 300 


Environmental protection, Air 
pollution control, Chemicals, Hazardous 
waste, Hazardous substances, 
Intergovernmental relations, Penalties, 
Reporting and recordkeeping 
requirements, Superfund, Water 
pollution control, Water supply. 

Dated: September 12, 2006. 

Robert W. Varney, 

Regional Administrator, U.S. EPA—New 
England. 

= For the reasons set out in this 


document, 40 CFR part 300-is amended 
as follows: 


PART 300—[AMENDED] 


@ 1. The authority citation for part 300 
continues to read as follows: 


Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C. 


9601-9657; E.O. 12777, 56 FR 54757, 3 CFR, 


1991 Comp.; p. 351; E.O. 12580, 52 FR 2923, 
3 CFR, 1987 Comp., p. 193. 


Appendix B—j Amended] 


= 2. Table 2 of Appendix B to part 300 
is amended by removing the entry for 
‘Materials Technology Laboratory (US 
ARMY), Watertown, MA.” 


[FR Doc. 06-7966 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560—-50-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


42 CFR Parts 403, 416, 418, 460, 482, 
483, and 485 

[CMS-3145-F] 

RIN 0938-AN36 


Medicare and Medicaid Programs; Fire 
Safety Requirements for Certain Health 
Care Facilities; Amendment 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS.. 


ACTION: Final rule. 


SUMMARY: This final rule adopts the 
substance of the April 15, 2004 tentative 
interim amendment (TIA) 00—1 (101), 
Alcohol Based Hand Rub Solutions, an 
amendment to the 2000 edition of the 
Life Safety Code, published by the 
National Fire Protection Association 
(NFPA). This amendment allows certain 
health care facilities to place alcohol- 
based hand rub dispensers in egress 
corridors under specified conditions. 
This final rule also requires that nursing 
facilities at least install battery-operated 
single station smoke alarms in resident 
rooms and common areas if they are not 
fully sprinklered or they do not have 
system-based smoke detectors in those 
areas. Finally, this final rule confirms as 
final the provisions of the March 25, 
2005 interim final rule with changes 
and responds to public comments on 
thatrule. 

DATES: Effective Date: These regulations. 
are effective on October 23, 2006. The 
incorporation by reference of certain 


| 
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publications listed in the rule is 
approved by the Director of the Federal 
Register as of October 23, 2006. 


FOR FURTHER INFORMATION CONTACT: 


Danielle Shearer, (410) 786-6617; James 


Merrill, (410) 786-6998; Jeannie Miller, 
(410) 786-3164; or Mayer Zimmerman, 
(410) 786-6839. 


SUPPLEMENTARY INFORMATION: 
I. Background 
A. Alcohol-Based Hand Rubs (ABHR) 


The Life Safety Code (LSC) is a 
compilation of fire safety requirements 
for new and existing buildings that is 
updated and generally published every 
3 years by the National Fire Protection 
Association (NFPA), a private, nonprofit 
organization dedicated to reducing loss 
of life due to fire. The Medicare and 
Medicaid regulations have historically 
incorporated these requirements by 
reference, while providing the 
opportunity for a Secretarial waiver of a 
requirement under certain 
circumstances. The general statutory 
basis for incorporating NFPA’s LSC for 
our providers is under the Secretary’s 
general rulemaking authority at sections 
1102 and 1871 of the Social Security 
Act. 

On January 10, 2003, we published a 
final rule in the Federal Register, 
entitled “Fire Safety Requirements for 
Certain Health Care Facilities” (68 FR 
1374). In that final rule, we adopted the 
2000 edition of the LSC provisions 
governing Medicare and Medicaid 
health care facilities. The Office of the 
Federal Register’s rules regarding 
incorporation by reference state that the 
document so incorporated is the one 
referred to as it exists on the date of 
publication of the final rule. Among 
other things, the 2000 edition of the LSC 
prohibited the placement of accelerants, 
including alcohol-based hand rub 
(ABHR) dispensers, in egress corridors, 
but allowed their placement in patient 
rooms and other appropriate areas. 

On April 15, 2004 the NFPA adopted 
a tentative interim amendment (TIA) 
001 (101), Alcohol Based Hand Rub - 
Solutions, to the 2000 edition of the 
LSC. This amendment allows certain 
health care facilities to install alcohol- 
based hand rub (ABHR) dispensers in 
egress corridors under certain specified 
conditions. 

On March 25, 2005 we published an 
interim final rule with comment period 
in the Federal Register, entitled ‘Fire 
Safety Requirements for Certain Health ~ 
Care Facilities; Amendment” (70 FR 
15229). In that interim final rule, we 
adopted the substance of the April 15, 
2004 TIA. 


As stated in the preamble to the 
March 2005 interim final rule, ABHRs 
have become an increasingly common 
infection control method. Effective 
infection control has been a concern 
identified in numerous research studies 
and reports. 

The Centers for Disease Control and 
Prevention (CDC) reports that there are 
more than 2 million health care 
acquired infections per year (http:// 
www.cdc.gov/handhygiene/firesafety/ 
ahq_meeting.htm). Many of the 
microorganisms that cause these 
infections are transmitted to patients 
because health care workers do not 
wash their hands or do so improperly or 
inadequately. Improving hand hygiene 
is an important step towards reducing 
the number of health care acquired 
infections. In October 2002, the CDC 
posted hand hygiene guidelines for 
health care settings on its Web site 
(http://www.cdc.gov/handhygiene/ 
firesafety/default.htm). The guidelines 
clearly recommended the use of ABHRs. 
The CDC stated that— 

e¢ Compared with soap and water 
hand washing, ABHRs are more 
effective in reducing bacteria on hands, 
cause less skin irritation/dermatitis, and 
save personnel time; 

e Use of ABHRs has been associated 
with improved adherence to 
recommended hand hygiene practices; 

e Adherence is directly tied to access. 
The highest possible adherence to hand 
hygiene practice is achieved when 
ABHR dispensers are in readily 
accessible locations such as the corridor 
near the patient room entrance and 
inside patient rooms; and 

e Improved hand hygiene practices 
have been associated with reduced 
health care-associated infection rates. 

Research from a-variety of sources 
confirms the CDC’s research and 
statements abaut the usefulness and 
effectiveness of ABHRs in health care 
facilities. For example, the study 
“Improving adherence to hand hygiene 
practice: A multidisciplinary approach” 
(Pittet D. Emerging Infectious Diseases. 
2001 March-April; 7(2):243—40. Review) 
concludes that, ‘‘[a]lcohol-based hand 
rub, compared with traditional 
handwashing with unmedicated soap 
and water or medicated hand antiseptic 
agents, may be better because it requires 
less time, acts faster, and irritates hands 
less often.” 

The same study goes on to state that, 

‘‘[t]his method was used in the only 
program that reported a sustained 
improvement in hand hygiene 
compliance with decreased infection 
rates.”’ The relationship between ABHRs 
and improved adherence to 
recommended hand hygiene practices is 


-also found in other studies, including 
“Availability of an alcohol solution can 
improve hand disinfection compliance 
in an intensive care unit” (Maury E, et 
al. American Journal of Respiratory and 
Critical Care Medicine, 2000; 162:324— 
327). This study saw compliance with 
hand hygiene practice rates rise from 
42.4 percent before the introduction of 
ABHRs to 60.9 percent afterwards. Each 
category of health care employer, from 
nurses to physicians, and even patients, 
increased compliance with hand 
hygiene practices. 

Another study, “Effectiveness of a 
hospital-wide programme to improve 
compliance with hand hygiene” (Pittet 
D, Hugonnet S, Harbarth S, et a/. Lancet 
356; 2000; 1307-1312), also 
demonstrated an increase in compliance 
with hand hygiene practices that was 
directly related to the use of ABHRs. In 
this study, compliance rates rose from 
47.6 percent to 66.2 percent over a 3- 
year period. Handwashing rates 
remained stable at 30 percent during 
this period while hand disinfection 
rates rose from 13.6 percent to 37.0 
percent. During this time, the annual 
amount of ABHR use increased from 
3.5L per 1,000 patients to 10.9L per 
1,000 patients. The increase in hand 
disinfection through ABHRs and related 
increase in compliance with hand 
hygiene practices are directly tied to the 


increased availability and use of 


ABHRs. 

An important aspect of getting health 
care workers and others to use ABHRs 
is their accessibility. In the study 
“Handwashing compliance by health 
care workers: The impact of introducing 
an accessible, alcohol-based antiseptic” 
(Bischoff WE, et al. Archives of Internal 
Medicine, 2000; 160: 1017-1021), 
researchers assessed how the 
accessibility of ABHRs impacted their 
use. The researchers found that when 
one ABHR dispenser was available for 
every four patient beds, the adherence 
rate for hand hygiene was 19 percent 
before patient contact and 41 percent 
after patient contact. When one ABHR 
dispenser was available for each bed, 
the rates rise to 23 percent before 
patient contact and 48 percent after 
patient contact. Increased availability of 
ABHR dispensers resulted in increased 
hand hygiene rates. 

The re between increased 
availability and increased use is likely 
the result of several factors. An increase 
in the number of ABHR dispensers acts 
as a continuous reminder to workers 
and others that they need to disinfect 


their hands. For example, each time an 


individual approaches a patient area, he 
or she may see, right next to the door, 
an ABHR dispenser. The dispenser 
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reminds an individual to disinfect his or 
her hands. In addition to reminding an 
individual, the location of ABHR 
dispensers in obvious and highly visible 
locations serves as a convenient way to 
disinfect hands. Rather than repeatedly 
walking to a sink located in another 
area, a worker can use the ABHR as he 
or she enters a patient’s room as well as- 
while inside the room. Easy and 
immediate access to ABHR dispensers is 
a key element in improving adherence 
to hand hygiene practices. 

Improving hand hygiene has a direct 
effect on the number of healthcare- 
acquired infections. Following the 
introduction of ABHRs in one hospital, 
there was a reduction in the proportion 
of methicillin-resistant S. aureus 
infections for each of the quarters of 
2000-2001, when ABHRs were utilized, 
compared with 1999-2000, when 
ABHRs were not utilized. There was 
also a 17.4 percent reduction in the 
incidence of Clostridium difficile- 
associated disease from 11.5 cases per 
1,000 admissions before the 
introduction of ABHRs to 9.5 cases per 
1000 admissions after the introduction 
of ABHRs (Gopal Rao G, Jeanes A, 
Osman M, et al. Marketing hand hygiene 
in hospitals: A case study. Journal of 
Hospital Infection 2002; 50:42—47). 

The benefits of using ABHRs have 
been well demonstrated. However, there 
- have been previous concerns about 
placing ABHR dispensers in egress 
corridors. The ABHRs are most 
commonly found in a gel form 
contained in a single use disposable bag 
that is inserted into a wall-mounted 
dispenser, similar in appearance to 
wall-mounted hand soap dispensers. 
The dispenser compresses the bag to 
dispense the gel. During normal 
operation and replacement, the 
dispenser remains a closed system, 
meaning that vapors are not released 
into the atmosphere. In addition, 
refilling is done using single-use 
disposable bags rather than large bulk 
containers. The relatively small quantity 
of gel in each dispenser combined with 
the absence of vapor release means that 
these dispensers, when properly 
installed and used, pose little fire risk 
in health care facilities. 

In July 2003, the American Hospital 
Association (AHA), in conjunction with 
the CDC, held a stakeholder meeting 
with representatives from more than 20 
governmental and non-governmental 
agencies, including CMS, to discuss the 
issue of the placement and use of 
ABHRs. During the meeting, the AHA 
presented a fire modeling study that was 
conducted by Gage-Babcock & 
Associates, Inc. on behalf of the AHA’s 
sister organization, the American 


Society for Healthcare Engineering 
(ASHE). This study demonstrated that 
placing ABHR dispensers in egress 
corridors is safe, provided that certain 
conditions are met (http:// 
www.hospitalconnect.com/ashe/ 
currentevent/alcohol_based_hand_rub/ 
Final_Report_rev1.2_Part_1_2.pdf). 

In February 2004, the ASHE 
submitted and received approval for - 
tentative interim amendment (TIA) 00- 
1 (101), Alcohol] Based Hand Rub 
Solutions, to amend the 2003 edition of 
the LSC. This TIA permitted the 
placement of ABHR dispensers in egress 
corridors if certain criteria are met. At 
the April 15, 2004 meeting of the 
NFPA’s Standards Council, TIA 00-1 
(101) was approved for the 2003 edition 
of the LSC. The TIA was also approved 
for the 2000 edition of the LSC (the 
edition CMS adopted). The TIA altered 
chapters 18.3.2.7 and 19.3.2.7 of the 
2000 edition of the LSC. The change 
became effective May 5, 2004. 

Normally, when the NFPA amends 
the LSC, it amends the most recently 
published edition of the code. The most 
recently published edition at that time 
was the 2003 edition. However, when 
the NFPA amended the LSC this time, 
it retroactively amended the 2000 
edition of the LSC in addition to the 
2003 edition of the LSC. This is the first 
time that the NFPA ever retroactively 
adopted an amendment for an earlier 
edition of the LSC. 

We are adopting the amendment to 
chapters 18 and 19 of the 2000 edition 
of the LSC, specifically the changes to 
chapters 18.3.2.7 and 19.3.2.7. Adopting 
the amended chapters will allow health 
care facilities to place ABHR dispensers 
in egress corridors. We are not adopting 
the entire revised 2000 edition of the 


LSC. 


Chapters 18 and 19 of the Life Safety 
Code apply to hospitals, long-term care 
facilities, religious non-medical health 
care institutions, hospices, programs of 
all-inclusive care for the elderly, 
hospitals, intermediate care facilities for 
the mentally retarded, and critical 
access hospitals. 

Ambulatory surgical centers (ASCs) 
are not covered under chapters 18 or 19 
of the LSC; but are rather covered under 
chapters 20 (new construction) and 21 
(existing construction) of the LSC. Many 
ASCs are interested in installing ABHR 
dispensers in corridors. However, 
chapters 20 and 21 of the 2000 edition 
of the LSC have not been amended thus 
far to permit the installation of ABHR 
dispensers in egress corridors in ASCs. 
We are allowing ASCs to install ABHR 
dispensers in egress corridors according 
to the same conditions identified for 
other health care facilities. 


We consider a health care facility to 
be in compliance with our requirements 
if the placement of ABHR dispensers 
meets the specified conditions listed in 
section II.A of this final rule. The ABHR 
dispensers will also be required to meet 
the following criteria that are listed in 
chapters 18.3.2.7 and 19.3.2.7 of the 
2000 edition of the LSC as amended: 

e Where dispensers are installed in a 
corridor, the corridor‘shall have a 
minimum width of 6 ft (1.8m). 

e The maximum individual dispenser 
fluid capacity shall be: 

—0.3 gallons (1.2 liters) for dispensers 
in rooms, corridors, and areas open to 
corridors. 

—0.5 gallons (2.0 liters) for dispensers 
in suites of rooms. 

e The dispensers shall have a 
minimum horizontal spacing of 4 ft 
(1.2m) from each other. 

e Not more than an aggregate 10 
gallons (37.8 liters) of ABHR solution 
shall be in use in a single smoke 
compartment outside of a storage 
cabinet. 

e Storage of quantities greater than 5 
gallons (18.9 liters) in a single smoke 
compartment shall meet the 
requirements of NFPA 30, Flammable 
and Combustible Liquids Code. 

e The dispensers shall not be 
installed over or directly adjacent to an 
ignition source. 

e In locations with carpeted floor 
coverings, dispensers installed directly 
over carpeted surfaces shall be 
permitted only in sprinklered smoke 
compartments. 

er careful and thorough 
consideration of the numerous studies 
and recommendations presented above, 
we believe that placing ABHR 
dispensers in all appropriate areas, 
including corridors, is safe and 
appropriate for patients and providers 

alike. 


B. Smoke Alarms 


A recent Government Accountability 
Office (GAO) report entitled ‘Nursing 
Home Fire Safety: Recent Fires 
Highlight Weaknesses in Federal 
Standards and Oversight” (GAO-04- 
660, July 16, 2004, http://www.gao.gov/ 
new.items/d04660.pdf) examined two 
long-term care facility fires in 2003 that 
resulted in 31 resident deaths. The 
report examined Federal fire safety 
standards and enforcement procedures, 
as well as results from fire 
investigations of these two incidents. 
The report recommended that fire safety 
standards for unsprinklered facilities be 
strengthened. It specifically cited 
requiring smoke detectors in these 
facilities as one way to strengthen the 
requirements. 
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On March 25, 2005, we published an 
interim final rule with comment period 
in the Federal Register, entitled “Fire 
Safety Requirements for Certain Health 
Care Facilities; Amendment” (70 FR 
15229). In that interim final rule, we 
required that long term care facilities at 
least install battery operated smoke 
detectors in resident rooms and public 
areas if they did not have sprinklers © 
installed throughout or they did not 
have a hard-wired smoke detection 
system in the specified areas. This 
interim final regulation implemented 
the smoke detector recommendation 
made by the GAO in the 2004 report. As 
we will discuss in section III.B, Analysis 
of and Responses to Public Comments, 
Smoke Alarms, of this document, we are 
altering the terminology used to 
describe the smoke detector 
requirement. From this point forward, 
we will refer to the following terms in 
the manner specified below unless 
otherwise noted: 

e “Smoke detectors” are now ‘‘smoke 
alarms”’; 

e ‘Public areas’ are now “common 
areas’’; 
e Having ‘sprinklers installed 


throughout” is now “fully sprinklered”’; 


and 

e “A hard-wired smoke detection 
system” is now ‘‘system-based smoke 
detectors”’. 

The fires, in Hartford, Connecticut 
and Nashville, Tennessee, had several _ 
things in common. Each fire began in a 
resident sleeping room at night, neither 
of those rooms had a smoke alarm, and 
the majority of victims died from smoke 
inhalation. The lack of smoke alarms in 
resident rooms, the report concludes, 

“* * * may have delayed staff response 
and activation of the buildings’ fire 
alarms.” 

Relying on an effective and timely 
staff response was, and still is, a crucial 
aspect of facility fire safety 
requirements. Long-term care facilities 
are required by the 2000 edition of the 
LSC (chapters 18.7.1.1 and 19.7.1.1) to . 
have an emergency plan that will be 
implemented in the event of a fire at the 
facility. As part of this plan, staff 
members at Medicare-approved 
facilities are typically expected to do 


- things such as close resident room 


doors, turn off fans and other air 
circulation devices, and evacuate 
residents. 
However, battery-operated smoke 
alarms, a basic fire safety device, are 
only required by the 2000 edition of the 
Life Safety Code (which refers to them 
as smoke detectors) to be installed in 
existing non-sprinklered resident rooms 
when those rooms contain furniture that 
the resident has brought from his or her 


home. This was not the case in either 
fire; therefore, smoke alarms were not in 
the resident sleeping rooms where the 
fires started. . 

While resident rooms are the leading 
area of fire origin, fires can and do 
originate in other areas. For example, a 
fire could originate in an unoccupied 
resident activity room. There is a 
possibility that no one will be aware of 
this fire until smoke spreads to a 
corridor where there are smoke alarms. 
By this time, smoke may have also 
begun filtering into other areas of the 
facility such as resident sleeping rooms 
and common areas that are occupied, 
thus harming those residents. In order to 
alert staff and residents in the earliest 
stages of a fire, we believe that it is 


necessary to instaii smoke alarms in 


resident sleeping rooms and common 


_ areas. For these reasons, we are 


requiring that long-term care facilities 
that do not have sprinklers must at least 
install battery-operated single station 
smoke alarms in resident rooms and 
common areas. We have discussed this 
issue in detail in section II.B of this final 
rule. 

This rule requires facilities to at least 
install battery-operated single station 
smoke alarms in the identified areas. We 
encourage facilities to go beyond this 
minimum requirement by installing 
multiple station smoke alarms that can 
be interconnected to other smoke alarms 
so that the activation of one alarm 
causes the alarm signal in all 
interconnected smoke alarms to sound. 
Installing and maintaining these more 
advanced smoke alarms would meet and 
exceed the minimum requirements of 
this regulation. 

Facilities that chose to install system- 
based smoke detectors in accordance 
with NFPA 72, National Fire Alarm 
Code, in resident rooms and common 
areas would be deemed to have met this 
requirement. System-based smoke 
detectors are connected to a building’s 
general fire alarm system and are 
designed to activate that system, thus 
alerting the occupants of the entire 
building and notifying the fire 
department. If a facility chose to install 
system-based smoke detectors in 
resident rooms and common areas, then 
it does not have to install battery- 
operated single station smoke alarms 
becausé’such a system exceeds the 
requirements of this final rule. 

Facilities that are fully sprinklered in 
accordance with NFPA 13, Standard for 
the Installation of Sprinkler Systems, 
would also be considered to meet the 


- requirement and would not have to 


install smoke alarms, because such a 
system exceeds this requirement. 


II. Provisions of the Proposed 
Regulations 


A. Alcohol-Based Hand Rubs 


For the reasons specified in the 
preamble, in sections I.A. and I.B. 
above, we are modifying the conditions 
of participation for the following 
facilities: 

¢ Religious non-medical health care 
institutions (RNHCI) (new 
§ 403.744(a)(4)). 

e Ambulatory Surgical Services (ASC) 
(new § 416.44(b)(5)). 

e Hospices (new § 418.100(d)(6)). 

e Programs of all-inclusive care for 
the elderly (PACE) (new § 460.72(b)(5)). 

e Hospitals (mew § 482.41(b)(9)). 

e Long-term care (LTC) facilities (new 
§ 483.70(a)(6)). 

e Intermediate care facilities for the 
mentally retarded (ICFs/MR) (revised 
§ 483.470(j)(7)). 

e Critical access hospitals (CAHs) 
(new § 485.623(d)(7)). 

Specifically, we are adding a new 
provision that will allow these facilities 
to place ABHR dispensers in various 
locations, including egress corridors, if 
the facilities meet the following 
conditions: 

e The use of ABHR dispensers does 
not conflict with any State or local 
codes that prohibit or otherwise restrict 
the placement of ABHR dispensers in 
health care facilities. Allowing ABHR 
dispensers to be installed in egress 
corridors will be a significant lessening 
of restrictions. States and local 
jurisdictions may choose to retain 
stricter codes that prohibit or otherwise 
restrict the installation of ABHR 
dispensers in health care facilities. 
Facilities will still be required to 
comply with those stricter State and 
local codes. Therefore, facilities could 
only install ABHR dispensers if the 
dispensers were also permitted by State 
and local codes. 

e The dispensers are installed in a 
manner that minimized leaks and spills 
that could lead to falls. Like soap, 
ABHRs are very slick. As such, it is 
more likely for someone to slip and fall 
on a surface that is covered by an ABHR 
solution than on a surface that is clean. 

The increased risk of falls posed by 
the presence of leaky or spilled ABHR 
dispensers might be compounded by the 
medical conditions of patients or 
residents. While a healthy individual 
may fall and only suffer a bruise, a frail 
individual may suffer a broken hip. It is 
the specific safety needs of the patient 
populations found in hospitals and 
other health care facilities that 
necessitate the requirement that 
facilities take extra steps to ensure that 
ABHR dispensers do not leak or spill. 
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e The dispensers are installed in a 
manner that adequately protects against 
inappropriate access. There are certain 
patient or resident populations, such as 
residents of dementia wards, who may 
misuse ABHR solutions, which are both 
toxic and flammable. As a toxic 
substance, ABHR solutions are very 
dangerous if they are ingested, placed in 
the eyes, or otherwise misused. As a 
flammable substance, ABHR solutions 
could be used to start fires that endanger 
the lives of patients and destroy 

roperty. 
‘ cane disability or disease, some 
patients are more likely to harm 
themselves or others by inappropriately 
using ABHR solutions. In order to avoid 
any and all dangerous situations, a 
facility will have to take all appropriate 
precautions to secure the ABHR 
ee from inappropriate access. 

This may mean that facilities could 
choose to not install ABHR dispensers 
in corridors in or near dementia or 
psychiatric units. It may also mean that 
facilities could choose to install ABHR 
dispensers only in areas that can be 
easily and frequently monitored, such as 
in view of a nursing station or a 
continuously monitored security 
camera. These are just a few of the many 
options that facilities may choose to 
utilize in securing ABHR dispensers 
against inappropriate access. 

e The dispensers are installed in 
accordance with chapters 18.3.2.7 and 
19.3.2.7 of the 2000 edition of the LSC 
as amended. The revisions to the 
chapters were thoroughly examined by 
the NFPA’s fire safety experts and are 
based on the fire modeling study 
conducted by Gage-Babcock for the 
ASHE. As noted above, the study 
demonstrated that ABHR dispensers 
installed in egress corridors do not 
increase the risk of fire if certain 
conditions, as outlined in chapters 
18.3.2.7 and 19.3.2.7 of the 2000 edition 
of the LSC, are met. 

e The dispensers are maintained in 
accordance with dispenser 
manufacturer guidelines. Regular 
maintenance of dispensers in 
accordance with the directions of the 
manufacturer is a crucial step towards 
ensuring that the dispensers do not leak 
or spill. Having a maintenance program 
will help ensure that the dispensers are 
functioning properly and that any 
malfunctions are addressed in a timely 
manner. Following manufacturer 
guidelines will help ensure that 
maintenance is properly performed and 
assure properly functioning dispensers. 


B. Smoke Alarms 


We are requiring in § 483.70(a)(7) that 
long-term care facilities will, at 


minimum, be required to install battery- 
operated single station smoke alarms in 
resident sleeping rooms and common 
areas, unless they have system-based 
smoke detectors in those areas or they 
are a fully sprinklered facility. Facilities 
may choose to use more advanced 
smoke alarms such as dual sensor 
alarms or AC-powered alarms. These 
devices are at least equivalent to battery- 
powered single station smoke alarms . 
and can be used in place of or in 
conjunction with each other. We are 
also requiring that facilities that install 
battery-operated single station smoke 
alarms have their own program for 
inspection, testing, maintenance, and 
battery replacement that verifies correct 
operation of the battery-operated single 
station smoke alarms. Facilities should 
ensure that their testing, maintenance, 
and battery replacement programs 
conform with manufacturer 
recommendations. Battery-operated 
single station smoke alarms, when 
properly installed and maintained in 
resident sleeping rooms and common 
areas, are a basic, useful, and effective 
fire safety tool. 

We believe that at least installing 
battery-operated single station smoke 
alarms will provide earlier warning for 
facility residents and staff. Fires that 
originate in these areas will be detected 
earlier because the alarm will be located 
closer to the fire’s origin. Earlier 
detection, and thus earlier alarm, will 
allow residents and staff more time to 
react to the situation and implement the 
facility’s emergency plan. Implementing 
the emergency.plan typically includes 
notifying the fire department, and this 
earlier notification will speed the arrival 
of help. These factors would help to 
reduce the loss of life in a nursing 
facility fire. 

As discussed earlier, a facility will be 
required to have a program for 
inspection, testing, maintenance, and 
battery replacement to ensure the 
correct operation of the battery-operated 
single station smoke alarms. 

Battery-operated single station smoke 
alarms with standard batteries require 
maintenance every 6 months to 1 year 
in order to ensure that the batteries are 
operating at optimum power. We 
understand that there are battery- 
operated single station smoke alarms 
that use longer-lasting batteries. If a 
facility chooses to use such longer life - 
batteries, we would continue to expect 
that the maintenance plan would reflect 
manufacturer recommendations. An 
alarm with a depleted battery provides 
no protection. Thus, a regular 
maintenance program for the alarms is 
crucial to ensuring that residents and 
staff are indeed protected. Facilities will 


be expected to add maintenance of 
smoke alarms that conforms to 
manufacturer recommendations to their 
existing maintenance schedule. 

The regulation has two exceptions, 
one for facilities that have system-based 
smoke detectors in accordance with 
NFPA 72, National Fire Alarm Code, 
and one for facilities that are fully 
sprinklered in accordance with the 
requirements of NFPA 13, Standard for 
the Installation of Sprinkler Systems. 
System-based smoke detectors installed 
in resident rooms and common areas 
will protect the same areas as the 
battery-operated alarms. Therefore, 
having both system-based smoke 
detectors and battery-operated alarms in 
these areas will be redundant, 
unnecessary, and overly burdensome. 
Facilities may still choose to use 
battery-operated single station alarms 
along with system-based smoke 
detectors as an additional layer of fire - 
protection, but we are not requiring the 
facilities to do so in this final rule. 

Likewise, having both a fully 
sprinklered facility and battery-operated 
smoke alarms in resident rooms and 
common areas will duplicate fire safety 
efforts. Sprinklers are considered to be 
the best way to protect building ‘. 
occupants in fires. Their response time 
and their ability to extinguish fires 
before they become a significant hazard 
will make battery-operated smoke 
alarms an unnecessary requirement. 
Facilities may still choose to use smoke 
alarms as an additional layer of fire 
protection beyond sprinklers, but they 
will not be required to do so in this final 
rule. 


Ill. Analysis of and Responses to Public 
Comments 


We received 11 timely public 
comments in response to the March 
2005 publication of the interim final 
rule with comment period. We received 
comments from Federal government 
officials, State government officials, 
health care providers and provider 
organizations, other national 


_ organizations, and private industry. A 


summary of the comments and our 
responses follows. 


A. Alcohol-Based Hand Rubs 


Comment: One commenter stated that 
chapters 18.3.2.7 and 19.3.2.7 of the 
2000 edition of the LSC refer to rooftop 
heliports. 

Response: The Tentative Interim 
Amendment (TIA) 00-1 (101) amended 
the 2000 edition of the LSC. One result 
of this amendment was that chapters 18 
and 19 of the 2000 edition of the LSC 
were slightly renumbered. Under the 
new numbering scheme, chapters 
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18.3.2.7 and 19.3.2.7 of the 2000 edition 
of the LSC now refer to the placement 
of ABHRs in egress corridors. 
Comment: Several commenters stated 
their support for CMS’ adoption of the 
TIA permitting ABHR dispensers to be 
installed in egress corridors as a means 
of decreasing the risk of transmission of 
health care associated infections, while 
one commenter disagreed with CMS’ 
decision. The commenter who disagreed 
considers ABHR dispensers to 
potentially be a significant fire risk and 
stated that adopting the TIA sets a 
dangerous precedent for allowing other 
flammable solutions to be placed in exit 
corridors. 
Response: We appreciate the support 
that we have received regarding the 
placement of ABHR dispensers in egress 
corridors. We believe that ABHRs are an 
important tool that health care facilities 
should have at their disposal to help 
minimize the risk of the transmission of 
health care associated infections. We 
agree that making ABHR dispensers 
available in highly visible and 
convenient locations such as corridors 
will likely increase their rate of usage. 
At the same time, we understand that 
there are concerns regarding the safety 
of placing ABHR dispensers in egress 
corridors. The fire modeling study 
conducted by Gage-Babcock & 
Associates, Inc. demonstrated that 
installing ABHR dispensers in egress 


corridors can be done in a way that does 


not dramatically increase the threat of 
fire in these areas. The manner in which 
the dispensers are installed (that is, in 

a 6-feet-wide corridor and at least 4 feet 
apart) minimizes the potential fire safety 
risk associated with the dispensers. We 
adopted all of the technical installation 
requirements recommended by the 
NFPA, and we added other installation 
requirements related to other non-fire 
safety risks. We believe that all of these 
requirements will provide for a safe 
patient care environment while 
allowing health care providers the 
flexibility to address infection control 
concerns in a manner they see fit. 

Any lingering fire safety concerns are, 
we believe, outweighed by the strong 
body of evidence that demonstrates that 
ABHRs are an effective hand hygiene 
tool and that their use has a positive 
impact on infection control practices. 
Healthcare-associated infections pose an 
imminent threat to patient health and 
safety, and we believe that all steps 
should be taken to prevent and control 
such infections. 

Comment: A few commenters 
expressed their concern with the LSC 
TIA language which states that, ‘““The 
dispensers shall not be installed over or 
directly adjacent to an ignition source.” 


The commenters requested that we 
define the term “‘adja¢ent to” and that 
we describe the ‘adjacent 
relationship between ABHR dispensers 
and palm readers and time clocks. 
Response: The NFPA does not define 
a specific distance for the term “directly 
adjacent to” when discussing flammable 
substances and potential ignition 
sources. If the NFPA were to define this 
term at a later date, we would consider 
using their definition. In the absence of 
a clear definition from the NFPA, we 
believe that the term “directly adjacent 
to” means that ABHR dispensers should 
not be placed in close proximity to an 
electrical source. We would expect that 
facilities would not install dispensers 
next to or directly over electrical outlets 
or equipment. Rather than installing 
dispensers next to an electrical device 
such as an employee palm reader or 
time punch clock in order to encourage 
the use of ABHRs before or after 
touching these devices, facilities may 
choose to install them on other walls, 
near doorways, or other appropriate 
areas as permitted by this rule. 
Comment: Several commenters stated 
that CMS should not defer to State or 
local codes that prohibit or otherwise 
restrict the placement of ABHR 
dispensers in health care facilities. One 
commenter agreed that State and local 
jurisdictions have the right to retain 
stricter codes. The commenters who 
disagreed with the deferral to State and 
local codes indicated that the potential 
infection control benefits of ABHRs 
should take precedence over any State 
or local codes that would prohibit or 
restrict ABHR dispenser placement. 
Response: Health care facilities that 
participate in the Medicare and 
Medicaid programs are required to 
comply with Federal, State, and local 
laws, regulations, and codes. For some 


‘ facility types, this requirement is 


explicitly stated in the applicable 
Conditions of Participation. For other 
facility types, this requirement stems 
from the requirement that facilities must 
be licensed by the State in which they 
function if the State has such licensure 
requirements. 

In this particular situation, we believe 
that whichever code is the most 
stringent (with respect to fire protection) 
is the one that facilities should be 
required to meet. States and local 
jurisdictions are the most attuned to the 
particular needs of their populations 
and have the right to decide how to best 
meet those needs. If State or local 
jurisdictions have chosen to use codes 
that are more restrictive in regards to the 
placement of ABHR dispensers, then 
facilities must meet those codes. 


Comment: One commenter stated that 
TIA stands for Tentative Interim 
Amendment rather than Temporary 
Interim Amendment. 

Response: We appreciate the 
correction and have adjusted our 
terminology as needed throughout the 
preamble and regulation. 

Comment: One commenter noted that 
ambulatory surgical centers (ASCs) are 
covered under both chapters 20 and 21 
of the LSC, rather than only under 
chapter 21 as stated in the preamble of 
the interim final rule. The same 
commenter also questioned whether or 
not ASCs are, like other health care 
providers, required to have at least 6- 
feet-wide corridors in order to install 
ABHR dispensers in those corridors. 

Response: We appreciate the 
correction and have adjusted the 
preamble discussion to reflect the fact 
that Chapter 20 applies to newly 
constructed ASCs while Chapter 21 
applies to existing ASCs. 

In the interim final rule, we permitted 
ASCs to install ABHR dispensers in 
egress corridors in accordance with the 
technical specification of the TIA, even 
though the LSC chapters for ASCs were 
not amended. We did this because the 
evidence supporting the safety and 
effectiveness of ABHRs in corridors 
equally supports their installation in 


‘health care occupancies and ASCs. 


We understand that ASCs may not be 
able to meet all of the technical 
specifications for installing ABHR 
dispensers in egress corridors, 
particularly the requirement that 
corridors must be at least 6 feet wide. 
However, the 6-feet-wide minimum 
corridor requirement is considered to be 
an essential fire safety precaution. 
Narrowing the corridor requirement 
would, according to the fire modeling 
study evidence presented by Gage- 
Babcock, likely increase the fire-related 
risk of these dispensers. Chapters 20 
and 21 of the 2006 edition of the LSC 
allow ABHR dispensers in egress 
corridors, provided that those 
dispensers and corridors meet the same 
technical specifications as for health 
care occupancies, including having 
minimum 6-feet-wide corridors. 

Comment: A few commenters 
commended CMS for addressing the 
potential ‘‘slip/fall’’ and misuse hazard 
potentials of ABHRs. These commenters 
agreed that these hazard potentials are 
legitimate concerns that CMS should 
address since they were not the focus of 
the TIA. 

However, one commenter stated that, 
while addressing a necessary 
component of safety, CMS should delete 
the requirement that facilities must 
install ABHR dispensers in a manner 
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that minimizes leaks and spills that 
could lead to falls. The commenter 
stated that this requirement goes beyond 
the requirements of the LSC amendment 
and that installation would not 
necessarily ‘“‘prevent leaks and spills.”’ 
The commenter went on to state that 
long term care facilities are already 
required in regulation to maintain an 
environment that is as free of accident 
hazards as is possible. The commenter. 
did not cite similar regulations for other 
provider types. 

Response: We agree that addressing 
all aspects of ABHR dispenser 
placement is a necessary component of 
ensuring that patients and residents 
receive care in a safe environment. As 
stated in the preamble of the interim 
final rule, we believe that steps can and 
should be taken during the installation 
process to minimize leaks and spills 
that could lead to falls. Facilities may 
choose a variety of installation options 
such as drip cups or other devices and 
techniques to address this area of 
concern. We understand that taking the 
necessary steps to minimize leaks and 
spills, as required by the interim final 
rule, does not necessarily mean that 

ABHR-related falls will be completely 
prevented. 

We acknowledge that long term care 
facilities are already required in the 
Conditions of Participation to address 
accident hazards. Addressing leak and 
spill possibilities during the installation 
process should help these facilities meet 
the existing requirement that they 
maintain environments that are as free 
of accident hazards as is possible. - 

Comment: One commenter questioned 
whether facilities that had already 
installed nonconforming ABHR 
dispensers in egress corridors would be 
allowed to keep those dispensers in 

place. 

Response: ABHR dispensers installed 
in corridors must be installed in 
accordance with the technical 
specifications of chapters 18.3.2.7 and 
19.3.2.7 as well as the additional 
specifications included in this final 
rule. If a facility were to have ABHR 
dispensers in its corridors that did not 
meet our specifications, then that 
facility would be out of compliance 
with the applicable fire safety standard. 

Such a facility would be expected to 
remove and/or relocate the improperly 
installed ABHR dispensers. The facility 
could choose to have ABHR dispensers 
in areas other than corridors or the 
facility could choose to re-install their 
dispensers in corridors in accordance 
with this rule. However, we do not 
anticipate that any Medicare or 
Medicaid participating facility will face 
this situation. Until March 25, 2005 


when the interim final rule was 
published, all Medicare and Medicaid 
participating facilities were prohibited 
from installing ABHR dispensers in 
egress corridors under any 
circumstances. Therefore, we would not 
expect that there would be many 
instances of facilities installing ABHR 
dispensers that were out of compliance 
with our rules. 

Comment: One commenter observed 
that the requirement that facilities 
install ABHR dispensers in a manner 
that adequately protects against access 
by vulnerable populations lacks 
specificity. The commenter suggested 
that language be added to the regulation 
stating that vulnerable populations are 
determined by the facility’s clinical 
staff. 

Response: We agree that the term 
“vulnerable populations”’ is too general. 
We have removed this term. However, 
we continue to believe that protecting 
against inappropriate access to 
minimize the potential for misuse of 
ABHRs is an appropriate goal of the 
Conditions of Participation. Therefore, 
we have revised the regulatory text to 
read, ““The dispensers are installed in a 
manner that adequately protects against 
inappropriate access.” 

Comment: One commenter noted that 


. CMS did not require facilities to 


maintain their ABHR dispensers and 
noted that, without such maintenance, 
the devices may pose an increased risk. 
Response: We agree that proper 
maintenance of ABHR dispensers is an 
essential step toward ensuring that 
ABHR dispensers are, and continue to 
be, safe. To that end, we have added a 
new requirement at § 403.744(a)(4)(v), 
§ 416.44(b)(5)(v), § 418.100(d)(6)(v), 
§ 460.72(b)(5)(v), § 482.41(b)(9)(v), 
§ 483.70(a)(6)(v), § 483.470(j)(7)(ii)(E), 
and § 485.623(d)(7)(v) that facilities that 
choose to install ABHR dispensers must 
maintain those dispensers in accordance 
with dispenser manufacturer guidelines. 
If there were no manufacturer 
guidelines, we would expect facilities to 
have their own ABHR dispenser 
maintenance policies and procedures. 
Comment: One commenter noted that 
there are other products available that 
fulfill the same purpose as ABHRs, but 
do not pose the flammability risk that 
ABHRs do. The commenter contended 
that the availability of these other 
products makes the TIA unnecessary. 
Response: We support allowing health 
care facilities a wide variety of safe 
options to use in their efforts to improve 
infection control practices. Facilities 
can choose to use hand hygiene 
products based on their unique 
characteristics, and those products may 
or may not contain flammable 


substances like alcohol. Facilities are 
encouraged to examine all of the 
infection control options that are 
available to them. We believe that, as 
long as hand hygiene products like 
ABHRs can be safely used under certain 
specified conditions, the Conditions of 
Participation for Medicare and Medicaid 
providers should not unnecessarily 
impede their use. 


B. Smoke Alarms 


Comment: Many commenters noted 
that the proper term for the device that 
we described in the preamble is “single 
station smoke alarm” rather than 
“smoke detector.”’ One commenter went 
on to note that the proper term for the 
smoke detection system that we 
described in exception one is ‘‘system- 
based smoke detectors”’ rather than 
“hardwired smoke detection system.” 

Response: We agree with this 
comment that the proper terms are 
“single station smoke alarm” and 
“system-based smoke detectors,” and 
we have made the appropriate changes 
in both the preamble of this document 
and in the regulations text located at 
§ 483.70(a)(7). 

Comment: Several commenters 
expressed concern regarding the extent 
of the inspection, testing, and 
maintenance program that is expected. 
The commenters suggested that it may 
be difficult for CMS to judge compliance 


with this standard without further 


guidance. The commenters requested 
that CMS reference a specific edition of 
NFPA 72, National Fire Alarm Code, as 
the standard for installing, testing, and 
maintaining battery-operated single 
station smoke alarms and smoke 
detection systems in long term care 
facilities as discussed in § 483.70(a)(7). 
The commenters suggested that NFPA 
72 would establish the extent and 
frequency of the necessary inspection, - 
testing, and maintenance activities for 
smoke alarms. 

Response: National Fire Protection 
Association publication 72, National 
Fire Alarm Code, has extensive 


- installation, inspection, testing, and 


maintenance requirements for a variety 
of facility and system types. We agree 
that it is a very useful resource that 
facilities should consult when 
installing, inspecting, testing, and 
maintaining their smoke alarms. 
However, we do not believe that 
requiring facilities to comply with the 
many standards within NFPA 72 is 
appropriate in this regulation. The 
NFPA standards require significant 
amounts of documentation that may not 
all be necessary for this minimum 
requirement. In addition, NFPA 72 has 
very specific qualifications for those 
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individuals who are eligible to inspect, 
test, and maintain smoke alarms.in 
health care facilities. General facility 
maintenance personnel may not meet 
these high qualifications, which may 
force such facilities to hire or contract 
with additional personnel. This would 
unnecessarily increase the burden of 
this minimum provision. 

Therefore, we will not require long 
term care facilities to comply with 
NFPA 72. At the same time, we 
encourage facilities to refer to NFPA 72 
for technical guidance when 
establishing their own policies and 
procedures for inspecting, testing, and 
maintaining battery-operated single 
station smoke alarms. We believe that 
NFPA 72 can be used in conjunction 
with manufacturer recommendations to 
develop a comprehensive, facility- 
specific maintenance program. 

Comment: A few commenters 
questioned the role that AC powered 
single station smoke alarms may play in 
long term care facilities. Specifically, 
the commenters wanted CMS to clarify 
that AC powered (also known as hard- 
wired) single station smoke alarms are 
acceptable in place of battery-operated 
smoke alarms. One commenter also 
wanted CMS to add a specific exception 
for facilities that have AC powered 
single station smoke alarms in resident 
rooms and common areas, similar to the 
exceptions for fully sprinklered 
buildings and buildings with system- 
based smoke detectors. 

Response: Battery-operated single 
station smoke alarms are, according to 
this regulation, the minimum fire safety 
devices that a facility must install in 
resident rooms and common areas. 
Facilities may choose to go beyond this 
minimum requirement by installing AC 
powered single station smoke alarms in 
the specified areas. We do not believe 
that it is necessary to add a specific 
exception for facilities that choose AC 
powered single station smoke alarms, 
because we state that battery-operated 
single station smoke alarms are the 
minimum requirement. Since AC 
powered single station smoke alarms are 
equivalent to, if not superior to, battery- 
operated single station smoke alarms, 
they would meet the minimum 
requirement. 

If facilities choose to go beyond the 
minimum requirement by installing AC 
single station smoke alarms, they may 
choose to install AC powered single 
station smoke alarms in all areas, or 
they may choose to use a combination 
of AC powered and battery-operated 


.single station smoke alarms. For 


example, a facility may have system 
based smoke detectors in corridors, AC 
single station smoke alarms in other 


common areas such as activity rooms. 
and battery-operated single station 
smoke alarms in resident rooms. This 
combination of alarms and detectors is 
acceptable because all three fire safety 
device types meet the minimum 
requirement of at least having battery- 
operated single station smoke alarms in 
all common areas and resident rooms. 

Regardless of the type of alarm or 
combination thereof that a facility 
chooses to use, the facility will still be. 
required to ensure that at least battery- 
operated single station smoke alarms are 
installed in all resident rooms and 
common areas. 

Comment: One commenter stated that 


. battery-operated smoke alarms with 10- 


year batteries would not require the 
annual battery replacement schedule 
that we described in the regulatory 
impact statement section of the interim 
final rule. Another commenter stated 
that the bi-annual or annual battery 
replacement schedule that we described 
should be mandatory for all facilities. 

Response: In the interim final rule, 

§ 483.70(a)(7)(ii) requires facilities to 
have a program for testing, maintenance 
and battery replacement. In the 
preamble to this final rule, we state that 
this program should be in accordance 
with manufacturer recommendations. 
We expect that this program would be- 
included in the facility’s own policies 
and procedures. Also in the preamble, 
we estimate that an average facility’s 
program would provide for annual 
battery replacement. 

However, as one commenter 
suggested, facilities may choose to use 
long life batteries. In that case, we 
would expect that the facility’s program 
for testing, maintenance, and battery 
replacement would be in accordance 
with the smoke alarm manufacturer and 
battery manufacturer recommendations 
for testing, maintenance, and battery 
replacement of long life batteries. If the 
program’s replacement schedule, as 
described in the facility’s own policies 
and procedures, was longer than our 
estimate of annual replacement because 
the manufacturers’ recommendations 
were longer, then the longer battery 
replacement schedule would be 
acceptable. 

Due to the variability of battery life 
and smoke alarm life, we believe that 
requiring facilities to conform their 
maintenance schedules to manufacturer 
recommendations rather than to 
imposed timeframes is the most 
effective and flexible regulatory option 
at this time. 

Comment: In response to our request 
for public comment, a few. commenters 
recommended that long term care 
facilities not be required to install 


‘smoke alarms in areas other than 
resident rooms and common areas. The 
commenters cited two reasons for not 
installing smoke alarms in other areas 
such as storage rooms, closets and office 
spaces. Those reasons are: 

¢ No other national consensus codes 
or standards require smoke alarms in 
these areas; and 

e Since 1972 there has never beena . 
multiple death fire that originated in 
one of these other areas. 

Another commenter, however, 
recommended that smoke alarms should 
be required in non-public areas as well 
as common areas and resident rooms. 

Response: For the reasons cited by the 
commenters, we agree that installing 
moke alarms in other areas such as 
closets and offices in long term care 
facilities is not necessary. Therefore, we 
are not requiring facilities to install 
smoke alarms beyond resident rooms 
and common areas. However, if a long 
term care facility chose to install smoke 
alarms in these additional areas, there is 
nothing in this regulation to prohibit 
this practice. 

Comment: One commenter contested 
a statement in the preamble to the 
interim final rule that said, ‘“The lack of 
smoke detectors in resident rooms, the 
report concludes, ‘* * * may have 
delayed staff response and activation of 
the building’s fire alarms.’”” The 
commenter stated that there was no 
evidence of a delayed staff response in 
the Hartford fire and that the resident 
accused of setting the fire summoned 
the nurse to the room of origin before 
smoke reached the corridor. 

Response: We appreciate the 
information provided by the 
commenter. However, the information 
that we cited on both the Hartford and 
Nashville fires came directly from the 
2004 GAO report. The report states that, 
“In the Hartford fire, it is unclear 
whether the alarm was first activated by © 
the corridor smoke detector or manually 
by the staff member who first attempted 
to extinguish the fire. According to the 
Hartford fire department, the absence of 
smoke detectors in resident rooms 
contributed to a delay of up to 5 
minutes or more.” 

We understand that there has been 
some disagreement regarding the exact 
timeline of events in the Hartford fire. 
None of this disagreement negates the 
fact that smoke alarms would have 
likely been helpful in both the Hartford 


- and Nashville fires. 


Comment: A few commenters 
suggested that CMS either remove or 
define the term ‘‘public areas” in 
relationship to the requirement that long 
term care facilities must install smoke 
alarms in ‘“‘public areas.” Suggested 
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definitions included areas such as 

cafeterias, waiting rooms, lobby areas, 

treatment rooms, activity rooms, and 
other meeting rooms. One commenter 
suggested that the need to place smoke 
alarms in “public areas” be addressed in 
the interpretive guidelines rather than 
in the regulations. In addition, a few 
commenters suggested that CMS use the 
term “common areas,” the term used in 

a Survey & Certification letter (S&C-—05— 

25) that further elaborated on this 

requirement, rather than ‘‘public areas” 

to describe these spaces. : 

Response: We believe that installing, 

at a minimum, single station battery- 

operated smoke alarms in areas other 

than resident rooms is a good idea. As 
stated in the preamble, fires can and do 
develop in other areas. Having the 
minimum smoke alarms in these areas 
would provide facility staff and 
residents earlier notice about the 
existence of the fire, thus giving them 
more time to respond to the situation 
and enabling earlier notification of local 
fire responders. 

At the same time, we agree that the 
term “common areas’”’ is a more 
appropriate term for resident gathering 
areas as used in this regulation, and we 
have made the appropriate changes 
throughout this document. 

We also agree that it would be helpful 
to include a definition of this term in 
the definitions section of the long term 
care regulations. Therefore, in the 
definitions section at § 483.5, we have 
added the following definition, 

- “Common area. Common areas are 
dining rooms, activity rooms, meeting 
rooms where residents are located on a 
regular basis, and other areas in the 
facility where residents. may gather 
together with other residents, visitors, 
and staff.” This definition is in 
accordance with the description of 
“common areas” in the Survey & 
Certification letter cited above. 

Comment: A few commenters 
suggested that CMS should require 
facilities to install system-based smoke 
detectors in corridors that directly serve 

_ resident sleeping and treatment rooms 
and one commenter suggested that 
system-based smoke detectors should be 
installed in resident rooms as well. The 
commenters indicated that it was 
important that an alarm in one area of 
the building should notify staff at the 
nursing station. 

Response: The Medicare and 
Medicaid Conditions of Participation 
are the minimum standards that 
providers must meet in order to 
participate in the Medicare and 

Medicaid programs. We added the 

single station battery-operated smoke 

alarm requirement on top of the 


requirements of the 2000 edition of the 
Life Safety Code because we believe that 
these smoke alarms are necessary in 
order to achieve an acceptable level of 
fire safety. We specifically required 
smoke alarm installation in resident 
rooms and common areas because these 
areas can be closed off, thus impeding 
the ability of other residents or facility 
staff to detect a fire situation. Behind 
closed doors fires can grow undetected. 
Corridors, however, are highly trafficked 
areas that are open to other areas and do 
not pose the same risk of undetected fire 
development and growth. In addition, 
corridors are already protected by 
having smoke detectors at smoke 
barriers to control the doors and activate 
a facility’s alarm system. Requiring 
facilities to secure additional funds and 
undergo the construction process to 
install system-based smoke detectors in 
corridors without the benefit of any 
significant fire safety gains is, we 
believe, not the best option for long term 
care facilities or their residents. 

While we are not requiring facilities 
to do so, they are encouraged to go 
beyond the minimum requirements of 
this rule by installing system-based 
smoke detectors in resident rooms and 
common areas, either as a stand-alone 
fire safety feature or in combination 
with battery-operated single station 
smoke alarms. However, due to 
concerns about the increased cost and 
time associated with installing system- 
based smoke detectors in resident rooms 
and common areas, we are not, at this 
time, requiring facilities to install 
system-based smoke detectors in any 
section of their building. 

Comment: One commenter stated that 
CMS incorrectly described the way that - 
system-based smoke detectors function. 
The commenter stated that system-based 
smoke detectors, rather that causing 
each other to sound, cause the facility’s 
general building fire alarm system to 
sound. The commenter also stated that 
the detectors themselves are not 
equipped with a battery to use as a back- 
up power supply. Rather, the detectors 
are connected to the fire alarm control 
panel, which has a back-up power 
supply. 

Response: We appreciate this 
clarification of the mechanics of system- 
based smoke detectors and have 
clarified our description of their 
‘function in the preamble of this rule. 

Comment: One commenter suggested 
that CMS clarify in the preamble text 
that, in order to be exempt from 
installing, at a minimum, battery- 
operated single station smoke alarms, a 
facility’s sprinkler system must meet the 
requirements of the publication NFPA: 


13, Standard for the Installation of 
Sprinkler Systems. 

Response: We agree that the preamble 
should be clear that in order for a 
facility to qualify for an exception to 
this rule it must be fully sprinklered in 
accordance with NFPA 13, as stated in 
the regulation. We thank the commenter 
for suggesting this area for further 
clarification of our intent. 

Comment: A few commenters 
expressed support for installing smoke 
alarms in resident rooms and common 
areas and one commenter indicated that 
long term care facilities required 
financial assistance from CMS in order 
to install these minimum devices. 

Response: We appreciate the 
commenters’ support of these minimum 
fire safety requirements and understand 
that there is a cost associated with 
installing smoke alarms. We estimated 
in the interim final rule that an average 
size facility would spend $7,000 to 
purchase and install battery-operated 
single station smoke alarms in resident 
rooms and common areas. This is less 
than one half of one percent of the total 
revenue for an average or small facility. 
In light of this information, we believe 
that purchasing and installing battery- 
operated single station smoke alarms is 
of minimal cost to affected facilities. 

To mitigate even this minimal cost, 
we also allowed affected facilities one 
year from the effective date of the 
interim final rule to comply with the 
installation requirement. We believe 
that these two factors make it 
unnecessary for us to provide financial 
assistance to aid in the purchase and 
installation of smoke alarms in affected 
facilities. 

Comment: A few commenters stated 
that the one year phase-in period for 
installing at least battery-operated single 
station smoke alarms was unnecessarily 
long. The commenter suggested that a 
90-day phase-in period would be a more 
appropriate length of time due to low 
purchase costs and easy installation. 
Another commenter requested that CMS 
allow long term care facilities an 
additional 180 days to comply with the 
smoke alarm requirement if they have 
signed contracts and funding in place to 
fully sprinkler their buildings in 
accordance with NFPA 13. 

Response: We agree that facilities that 
choose to comply with the minimum 
requirement, which is installing battery- 
operated single station smoke alarms, 
should be able to purchase and install 
the alarms in less that one year’s time. 
These devices increase the level of fire 
safety above what is required in the 

2000 edition of the LSC. Alarms can be 
a primary fire safety goal or they can be 
an interim part of a facility’s long term 
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plan to upgrade to sprinklers. That is, 
facilities that anticipate that fully 
upgrading to a more sophisticated fire. 
protection system such as sprinklers 
would take more than one year would 
use smoke alarms during the installation 
period as an immediate fire safety 
improvement. Since we have already 
provided for a one year phase-in period, 
extending this phase-in period for an 
additional 180 days does not seem 
prudent. 

Comment: One commenter requested 
that CMS choose either the term “fully 
sprinklered” or the term ‘“‘sprinklered 
throughout the facility” to describe the 
type of facility that is exempt from 
having to install at least battery operated 
single station smoke alarms in resident 
rooms and common areas. The 
commenter also requested that CMS 
define whichever term we choose to use 
in the regulation. 

Response: We agree that a single term 
should be used to describe a facility’s 
sprinkler status. Therefore, we are using 
the term “fully sprinklered”’ from the 
Survey & Certification memo discussed 
above (S&C-—05—25). In addition, we 
have added the definition of ‘‘fully 
sprinklered”’ from the memo to the 
definitions section on the long term care 
regulations at new § 483.5(e). The 


‘ definition is, “Fully sprinklered. A fully 


sprinklered long term care facility is one 
that has all areas sprinklered in 
accordance with National Fire 
Protection Association 13 ‘Standard for 
the Installation of Sprinkler Systems’ 
without the use of waivers or the Fire 
Safety Evaluation System.” 

Comment: One commenter 
recommended that facilities should be 
encouraged or required to use dual 
sensor smoke alarms that can quickly 


_ -detect slow burning smoldering fires as 


well as fast burning flaming fires. The 
commenter stated that these detectors 
would enhance fire safety with only a 
small increase in cost. 

Response: The Medicare and 
Medicaid Conditions of Participation 
are the minimum standards that 
providers must meet in order to 
participate in the Medicare and 
Medicaid programs. We added the 
single station battery-operated smoke 
alarm requirement on top of the 
requirements of the 2000 edition of the 
Life Safety Code because we believe that 
these smoke alarms are necessary in 
order to achieve an acceptable level of 
fire safety. Therefore, we have decided 
not to require dual sensor alarms in this 
rule, but would consider requiring them 
in the future. 

However, facilities are free to go 
beyond the minimum requirements of 
this rule by installing dual sensor 


must meet the provisions of ‘‘such 


alarms. We agree that these alarms 
would enhance fire safety, potentially 
saving lives and reducing the loss of 
property by notifying staff and residents 
of a fire situation at the earliest possible 
time. 

Comment: A few commenters stated 
that CMS should require long term care 
facilities to have both smoke alarms and 
sprinklers. The commenters indicated 
that smoke alarms and sprinklers serve 
different fire safety functions, and that 
smoke alarms respond sooner than 
sprinklers. However, another 
commenter suggested that CMS should 
insert language into the regulation that 
would explicitly allow the removal of 
smoke alarms in long term care facilities 
once those facilities are fully 
sprinklered. 

Response: Facilities that are fully 
sprinklered would qualify for exception 
from this rule; fully sprinklered 
facilities may forgo having and 
maintaining battery-operated single 
station smoke alarms. This means that 
once a facility becomes fully sprinklered 
in accordance with NFPA 13, it is no 
longer required by this regulation to 
its smoke alarms. 

e 2004 GAO report only indicated 
that we should strengthen the fire safety 
requirements for long term care facilities 
that do not have sprinklers. The purpose 
of this rule is to implement this GAO 
recommendation. 


C. Other Areas of Comment 


Comment: A few commenters 
expressed support for CMS requiring all 
long term care facilities to be fully 
sprinklered with an appropriate (3- to 5- 
year) phase-in period. One commenter 
indicated that the 2006 edition of the 
LSC is slated to require the installation 
of automatic sprinkler systems in all 
existing nursing homes. According to 


the commenters, major constituency 


groups such as the American Healthcare 
Association, the National Citizens’ 
Coalition for Nursing Home Reform, and 
the International Fire Marshals 
Association are supporting this change. 
Response: We appreciate the support 
and the information that the commenter 
provided. We are carefully examining 
the sprinkler requirement and phase-in 
period issues and expect to issue a 
proposed rule in the near future. 
Comment: One commenter suggested 
that CMS should incorporate the 
International Fire Code, published by 
the International Code Council, into the 
long term care facility regulations. 
Response: We continue to specifically 
cite the LSC because under sections 
1819(d)(2)(B) and 1919(d)(2)(B) of the 
Social Security Act, nursing homes 


changes” because we believe that this 


edition (as specified by the Secretary in 
regulation) of the Life Safety Code of the 
National Fire Protection Association 

* * *.”” However, if a State’s own fire 
and safety code would “adequately 
protect patients” and the State code is 
imposed by State law, the State may 
submit a request in writing to substitute 
its fire safety code for the LSC to its 
CMS regional office. The CMS regional 
office will forward the request to CMS 
central office.. The CMS central office 
will make a final decision on whether 
the State code may be used in place of 
the LSC. 


IV. Provisions of the Final Regulations 


For the most part, this final rule 
confirms the provisions of the March 25, 
2005 interim final rule. Those 
provisions of this final rule that differ 
from the interim final rule are as 
follows: 


A. Alcohol-Based Hand Rubs 


1. In response to public comments, we 
are revising the third requirement in the 
list of specifications that a facility must 
meet in order to install ABHR 
dispensers in egress corridors. In the 
interim final rule we required, ‘‘The 
dispensers are installed in a manner that 


‘adequately protects against access by 


vulnerable populations.” In this final 
rule, we require ‘“The dispensers are 
installed in a manner that adequately 
protects against inappropriate access.” 
The revised requirement eliminates the 
unclear term “vulnerable populations” 
while achieving the same goal of 
ensuring that ABHRs are not misused in 
a manner that may cause harm to 
individuals or property. 

2. Also in response to public 
comments, we are adding a requirement 
that ‘The dispensers are maintained in 
accordance with dispenser 
manufacturer guidelines.” If there were 
no manufacturer guidelines, we expect 
facilities to have their own ABHR 
dispenser maintenance policies and 
procedures. Regular maintenance is a 
crucial step towards ensuring that the 
dispensers do not leak or spill. Having 
a maintenance program will help ensure 
that the dispensers are functioning © 
properly and that any malfunctions are 
addressed in a timely manner. 
Following manufacturer guidelines will 
help ensure that maintenance is 
properly performed in a manner that 
will help, rather than hinder, the 
facility’s goal of having properly 
functioning dispensers. 

3. We have removed the statement “If 
any additional changes are made to this 
amendment, CMS will publish notice in 
the Federal Register to announce the 
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statement is not necessary. The term 
“notice” refers to the notice-and- 
comment rulemaking process that CMS 
undergoes to amend the conditions of 
participation for health care providers. 
Any substantive changes to the 
conditions of participation are already 
required to go through the normal 
notice-and-comment rulemaking 
procedures. Since notice-and-comment 
rulemaking is the standard procedure 
for amending regulations, we do not 
believe that this statement is needed. 


B. Smoke Alarms 


1. We are altering the terminology 
used to describe the smoke detector 
requirement. Throughout this 
document, we are referring to the 
following terms in the manner specified 
below unless otherwise noted: 

e “Smoke detectors” are now “smoke 
alarms”’; 

e “Public areas” are now “common 
areas”’; 

e Having “sprinklers installed 
throughout” is now “fully sprinklered”’; 


e “A hard-wired smoke detection 
system”’ is now “system-based smoke 
detectors.” 

All of these terminology changes were 
made in response to public comments. 

2. In addition to altering the 
terminology used to describe the smoke 
alarm requirement, we are adding 
definitions for the terms “common 
areas” and ‘‘fully sprinklered” to the 
definitions section of the regulation. 
New § 483.5(d) and (e) will provide 
facilities with more explicit guidance 
about where smoke alarms must be 
installed and about what requirements 

their buildings must meet in order to 
qualify for exception B of the smoke 
alarm requirement. 

3. In the interim final rule, in 
§ 483.70(a)(7)(ii), we required facilities 
to have a program for testing, 
maintenance, and battery replacement 
to ensure the reliability of the smoke 
alarms. We are modifying this 
requirement to be more specific about 
the contents of the inspection, testing, 
maintenance, and battery replacement 
program. The revised requirement states 
that facilities must “[h]ave a program for 
inspection, testing, maintenance, and 
battery replacement that conforms to the 
manufacturer’s recommendations and 
that verifies correct operation of the 
smoke alarms.” Conforming to 
manufacturer guidelines, coupled with 
our strong recommendation that 
facilities should also incorporate, to the 
extent possible, the requirements of 
NFPA 72, should help ensure that 
smoke alarms are consistently 
functioning in top working order. We 


expect that this program would be 
included in the facility’s own policies 
and procedures. 


V. Collection of Information 
Requirements 


This document does not impose 
information collection and 
recordkeeping requirements. 
Consequently, it need not be reviewed 
by the Office of Management and 
Budget under the authority of the 
Paperwork Reduction Act of 1995. 


VI. Regulatory Impact Statement 
A. Overall Impact 


We have examined the impact of this 
rule as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980, Pub. L. 96-354), section 1102(b) of. 
the Social Security Act, the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104—4), and Executive Order 13132. 

Executive Order 12866 (as amended 
by Executive Order 13258, which 
merely reassigns responsibility of 
duties) directs agencies to assess all 
costs and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any 1 year). We 
have examined the impact of this final 
rule, and we have determined that this 
rule is neither expected to meet the 
criteria to be considered economically 
significant, nor do we believe it will 
meet the criteria for a major rule. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and small 
government jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6 million to $29 million in any 1 
year. For purposes of the RFA, most 
entities affected by this final rule are 
considered small businesses according 
to the Small Business Administration’s 
size standards, with total revenues of 
$29 million or less in any 1 year (for 


- details, see 65 FR 69432). Individuals 


and States are not included in the 
definition of a small entity. According 
to CMS statistics, nursing facilities, 
which we require to install at least 
battery-operated single station smoke 


alarms in residentrooms and common 
areas, earned a total of $89.6 billion in 
1999 (http://www.cms.hhs.gov/ 
statistics/nhe/historical/t7.asp). 

According to the National Nursing 
Home Survey: 1999 Summary (http:// 
www.cdc.gov/nchs/data/series/sr_13/ 
sr13_152.pdf), there were 18,000 
nursing facilities in operation at that 
time. An average facility at this time 
thus had revenue of approximately 
$4,977,778. A facility with revenue 50 
percent below this average still earned 
$2,488,889. This final rule will cost 
$2,800 annually for maintenance. This 
amount will be less than one half of one 
percent of the total revenue for an 
average- or below-average-revenue 
facility. There is no installation cost 
associated with this final rule because, 
upon its effective date, facilities will 
have already installed their smoke 
alarms in accordance with the interim 
final rule. Therefore, we certify that this 
final rule will not have a significant 
impact on a substantial number of small 
entities. We are not considering 
hospitals or other facilities affected by 
the alcohol-based hand rub regulation in 
this regulatory flexibility analysis 
because we do not require those 
facilities to take any action. We are 
requiring that, if those facilities choose 
to install ABHR dispensers in egress 
corridors, then they will have to do so 
in accordance with the regulation. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 604 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 
a Metropolitan Statistical Area and has 
fewer than 100 beds. This final rule will 
not have a significant impact on small 
rural hospitals because the final rule 
will not impose requirements on small 
rural hospitals. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule whose mandates require spending 
in any 1 year of $100 million in 1995 
dollars, updated annually for inflation. 
That threshold level is currently 
approximately $120 million. This rule 
will have no censequential effect on 
State, local, or tribal governments or on 
the private sector. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a final 
rule that imposes substantial direct 
requirement costs on State and local 
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governments, preempts State law, or 
otherwise has Federalism implications. 
This regulation does not have any 
Federalism implications. 


B. Anticipated Effects 


1. Alcohol-Based Hand Rubs 


This final rule does not require an 
affected facility to install ABHR 
dispensers; thus, the facility will not be 
mandated with a burden associated with 
this provision of the regulation. 

We, however, will require facilities 
that choose to install ABHR dispensers 
to do so in accordance with chapters 
18.3.2.7 and 19.3.2.7 of the 2000 edition 
of the LSC as amended by the TIA. 
Facilities will have to install them in 
accordance with the LSC, and in a way 
that minimized leaks and spills and 
inappropriate access. Installing 
dispensers according to the 
specifications of the LSC and this 
regulation may increase installation 
costs. Facilities that choose to install 
dispensers are required by this 
regulation to take additional steps to 
minimize dispenser leaks and spills. 
While this regulation does not require a 
specific method for minimizing leaks 
and spills, facilities may decide to 
install additional hardware to ensure 
compliance with this regulation. 
Additional hardware, such as a device 
below the dispenser to catch drips, 
could increase purchasing and 
installation costs. The leak and spill 
minimization requirement is new; 
therefore, we have no data to estimate 
the cost of the provision. We believe 
that any additional costs are small when 
compared to the costs of caring for a 
frail patient who fell on a slippery, 
ABHR-covered floor. 

In addition, the installation of these 
dispensers in egress corridors was 
previously prohibited. Therefore, no 
facility should have improperly 
installed ABHR dispensers in a manner 
that conflicts with the provisions of this 
final rule. The requirements for locating 
dispensers in other areas will not 
change. Therefore, a facility will not 
have to relocate or modify existing 
dispensers to conform to the 
specifications. 

Facilities that choose to install ABHR 
dispensers in any area, including 
corridors and patient rooms, are 
required by the LSC to store large 
quantities of ABHR solution in a 
flammable liquids cabinet. Facilities are 
required to use these cabinets if they 
choose to store 5 gallons or more of 
ABHR solution in a single smoke 
compartment. This LSC requirement 


helps ensure that large amounts of 

ABHR solution do not accelerate health 

care facility fires. - 
Most hospitals already have these 


cabinets to store other alcohol products | 


or flammables, and would therefore not 
need to purchase a special storage 
container for ABHR solutions. Other 
facilities that may choose to install 
ABHR dispensers are typically smaller 
than hospitals and would not need to 
store more than 5 gallons of ABHR 
solution in a single smoke compartment. 
A facility with 20 rooms per smoke 
compartment will likely install 10 
ABHR dispensers, for a total of 3 gallons 
of ABHR solution per smoke 
compartment. That same facility would 
be permitted to keep an additional 2 
gallons of ABHR solution for refilling in 
that same compartment without using a 
flammable liquids cabinet. Therefore, 
we do not believe that this LSC 
provision will pose a significant burden 
to facilities that choose to install ABHR 
dispensers. 

Facilities that choose to install ABHR 
dispensers may expect to see a decrease 


- in health care acquired infections due to 


an increase in hand hygiene practices by 
clinicians and non-clinicians. While we 
cannot quantify the potential benefit of 
this decrease in infections, we do know 
that decreasing infection rates lead to 
better patient care outcomes and 
decreased patient care costs. 


2. Smoke Alarms - 


As discussed in section VI.A of this 
section, Overall Impact, affected 


facilities were required by the interim 


final rule to install, at a minimum, 
battery-operated single station smoke 
alarms in resident rooms and common 


-areas by May 24, 2006. Since this date 


is close to the date of publication of this 
tule, there is not an installation burden 
associated with this final rule. There is, 
however, a maintenance burden 
associated with this final rule. That 
burden is described below. 

The July 2004 GAO report estimated 


that 20 to 30 percent of long-term care 


facilities do not have sprinklers 
throughout the facility and will 
therefore be subject to the provisions of 
this regulation. We do not have 
information on the number of facilities 
that have system-based smoke detectors 
in resident rooms and common areas. 
For the purposes of our analysis, we 
estimated that 25 percent of long-term 
care facilities, or 4,200, will be subject 
to the provisions of this regulation. We 
estimate that an average long-term care 
facility in a building that does not have 
sprinklers has 100 residents in 50 two- 


person resident sleeping rooms, based 
on data from our Online Survey 
Certification and Reporting System. In 
addition, we estimate that each room 
will require one battery-operated single 
station smoke alarm. We estimate that 
each average facility requires 20 
additional alarms for common areas, for 
a total of 70 alarms per facility. 


TABLE 1.—NUMBER OF SMOKE 


ALARMS 
Number of 
alarms 
Per Facility 70 
Nationwide 378,000 
Formulas: 


e 50 alarms in resident rooms + 20 
alarms in common areas = 70 total 
alarms per average facility x 4,200 
affected facilities = 378,000 total alarms 
nationwide 

Following installation of battery- 
operated single station smoke alarms in 
the specified areas, a long-term care 
facility will be required to havea _ 
program that conforms to manufacturer 
recommendations for testing, 
maintenance, and battery replacement 
that verifies the correct operation of the 
smoke alarms. We estimate that a 
facility will conduct monthly tests of 
each smoke alarm by activating the test 
button. This will take approximately 5 
minutes per smoke alarm per test, or 1 


_ hour per smoke alarm per year. 


In addition, we estimate that a facility 
will clean each smoke alarm and change 
its batteries two times per year. Based 
on the time necessary to remove dust 
and debris from the smoke alarm, as 
well as the time necessary to remove old 
batteries and properly insert new ones, 
we estimate that this maintenance task 
will take 15 minutes per smoke alarm 
per cleaning and replacement, or 30 
minutes per smoke alarm per year. We 
estimate that the total annual 
maintenance time per smoke alarm will 
be 1.5 hours, for a total of 105 hours per 
average facility. 

We estimate that the cost for this 
provision for an average long-term care 
facility with 70 smoke alarms, based on 
a maintenance person earning $20 per 
hour (salary from May 2003 National 
Occupational Employment and Wage 
Estimates, http://www.bls.gov/oes/2003/ 
may/oes_37Bu.htm plus 30 percent 
fringe benefits) and $5 for batteries per 
change, is $2,800. The annual industry 
total for this maintenance provision will 
thus be $11,760,000. 
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TABLE 2.—SMOKE ALARM MAINTENANCE TIME AND COSTS 


Time (hours) 


Maintenance per detector 


Maintenance per facility 


Maintenance nationwide 


1.5 
105 2,800 
441,000 11,760,000 


Formulas: 
e 5 minutes per test per alarm x 12 
tests per year per alarm = 1 hour per 
year per alarm for testing x 70 alarms 
per facility = 70 hours per year per 
facility for tests x 4,200 affected 
facilities = 294,000 hours per year 
nationwide for tests 

e 15 minutes per cleaning and battery 
change per alarm x 2 cleanings and 
battery changes per year = 30 minutes 
per alarm for cleaning and battery 
changes x 70 alarms = 35 hours per 
facility for cleaning and battery changes 
x 4,200 affected facilities = 147,000 
hours nationwide for cleaning and 
battery changes 

e 1 hour per year per alarm for testing 
+ 30 minutes per alarm for cleaning and 
battery changes (sum of the two 15- 
minute cleaning and battery changes 
described above) = 1.5 hours per year 
per detector for maintenance and testing 
x 70 detectors per facility = 105 hours 
per year per facility for maintenance 
and testing x 4,200 affected facilities = 
441,000 hours nationwide for 
maintenance and testing 

e 1.5 hours per year per detector for 
maintenance and testing x $20 per hour 
= $30 per alarm + $10 for battery 
replacement = $40 per alarm for 
maintenance, testing and battery 
replacement per alarm x 70 alarms per 
facility = $2,800 per facility for 
maintenance, testing and battery 
replacement of alarms x 4,200 affected 
facilities = $11,760,000 nationwide for 
maintenance, testing and battery 
replacement of alarms 


C. Alternatives Considered 
1. Alcohol-Based Hand Rubs 


We considered not adopting chapters 
18.3.2.7 and 19.3.2.7 of the 2000 edition 
of the LSC as amended by the TIA, 
thereby continuing to prohibit the 
placement of ABHR dispensers in egress 
corridors. However, continuing this 
prohibition was not acceptable for two 
reasons. First, we want to improve hand 
hygiene practices in order to reduce 
health-care-acquired infections. Hand 
hygiene levels increase when the 
availability of hygiene stations 
increases, including stations that 
dispense ABHRs. It is helpful to have 
these stations in areas that are highly 
visible and easily accessed, as they are 


in corridors. Therefore, the potential to 
increase hand hygiene and thus 
decrease health care acquired infections 
by placing ABHR dispensers in all 
appropriate locations warranted this 
regulation. 

Second, continuing to prohibit ABHR 
dispensers in egress corridors is 
contrary to our goal of increasing 
provider flexibility. We believe that, 
wherever possible, providers should be 
allowed the flexibility to meet the needs 
of their patients/residents in the manner 
that meets the facility’s needs. Providers 
are aware of the hazards posed by 
infections and have developed many 
methods for addressing those hazards. 
The ABHR dispensers are one method, 
and we believe that providers should be 
allowed to utilize the ABHR dispensers 
to the fullest extent within the context 
of patient safety. 

We also considered adopting chapters 
18.3.2.7 and 19.3.2.7 of the 2000 edition 
of the LSC without the additional 
requirements. However, the chapters do 
not address several important areas of 
patient safety such as the potential for 
slips and falls on slippery, ABHR-coated 
floors and the potential for the-misuse 
of ABHR solutions. We believe that not 
addressing these areas may put patient 
safety at risk. The NFPA is dedicated to 
reducing loss of life due to fires. As 
such, it concerned itself solely with the 
fire safety implications of installing 
ABHR dispensers in egress corridors. 
Chapters 18.3.2.7 and 19.3.2.7 of the 
2000 edition of the LSC did not address 
leaks and spills that will result in 
people slipping and falling, nor did they 
address the potential for inappropriate 
use of ABHRs. Due to disability or 
illness, certain populations require 
additional protection from substances 
that are toxic and flammable. The 
ABHRs are both toxic and flammable. 
Chapters 18.3.2.7 and 19.3.2.7 of the 

2000 edition of the LSC did not address 
these non-fire safety issues. Therefore, 
we believe that it is necessary to add 
other installation requirements in 
addition to chapters 18.3.2.7 and 
19.3.2.7 of the 2000 edition of the LSC. 


2. Smoke Alarms 


We considered not requiring long- 
term care facilities to install smoke 
alarms, thus maintaining the existing 


fire safety regulations that required 


facilities to only meet the standards of 
the 2000 edition of the Life Safety Code. 
Maintaining the existing requirements 
would have left decisions regarding 
more stringent fire safety measures in 
the hands of State and local 
governments. State and local 
governments have, in the past, made 
very different decisions about fire safety 
requirements in long-term care facilities. 
For example, some States, such as 
Tennessee and Virginia, already require 
all long-term care facilities to have 
sprinklers throughout their buildings. In 
contrast, other states, such as Arkansas 
and Nebraska, do not have such 
requirements, resulting in 25 percent or 
more of their long-term care facilities 
completely lacking sprinklers. The same 
State-to-State variability that is seen in 
sprinkler requirements would likely be 
seen in smoke alarm requirements. This 
level of variability is not acceptable to 
us because we believe that residents of 
long-term care facilities should be 
assured the same minimum level of fire 
safety regardless of what State or 
locality they reside in. Federal 
regulation is the most efficient and 
expedient manner for achieving the goal 
of uniform nationwide minimum fire 
safety standards; therefore, we chose to 
pursue Federal regulation rather than 
depending on State and local 
governments. 

In addition to pursuing Federal 
regulation in this area, we chose to 
require smoke alarms because we 
believe that their installation will help 
save lives. The July 2004 GAO report 
clearly outlined the role that smoke 
alarms, one of the most basic and 
effective fire safety devices available, 
did or did not play in the Nashville and 
Hartford fires. The report also outlined 
the wider role that alarms can and 
should play in long-term care facility 
fire safety. The positive impact of smoke 
alarms on resident safety, we believe, 
warrants their installation. 

We also considered requiring long- 
term care facilities to install system- 
based smoke detectors in accordance 
with NFPA 72, National Fire Alarm 
Code, for system-based smoke detectors. 
System-based detectors must be wired 
directly-into the facility’s electrical and 
fire alarm system. This option would 
have likely required a longer phase-in 
period to accommodate the increased 
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time and cost associated with installing 
this type of system. A longer phase-in 
period would have delayed our ability 
to quickly increase the level of fire 
safety in long term care facilities. 

Therefore, in order to quickly increase 
the level of fire safety in long term care 
facilities, we are requiring only the less 
expensive and less time consuming 
battery-operated single station smoke 
alarm. Facilities may still choose to 
install system-based smoke detectors, 
and we encourage them to do so. 
Installation of such a system in resident 
rooms and common areas will exempt a 
facility from installing battery-operated 
single station smoke alarms in those 
areas. 

Finally, we considered requiring long- 
term care facilities that do not have 
sprinklers to install them. We are aware 
that the NFPA and long-term care 
industry are carefully examining this 
issue in light of the recent fires. We are 
also aware that installing sprinklers in 
existing facilities is an expensive 
proposition. We are currently examining 
this issue. We are commitied to working 
with NFPA, the long-term care facility 
industry, and advocates to develop a 


_ consensus position. Facilities may still 


choose to become fully sprinklered in 
accordance with NFPA 13. Installation 
of sprinklers will exempt a facility from 
installing battery-operated single station 
smoke alarms in resident rooms and 
common areas. We encourage all . 
facilities to fully explore this option, as’ 
it provides the highest level of fire 
protection currently available. 


D. Conclusion 


For these reasons, we are not 
preparing analyses for either the RFA or 
section 1102(b) of the Act because we 
have determined that this rule will not 
have a significant economic impact on 
a substantial number of small entities or 
a significant impact on the operations of 
a substantial number of small rural 
hospitals. 

In accordance with the provisions of 


Executive Order 12866, this regulation 


was reviewed by the Office of 
Management and Budget. 


List of Subjects 
42 CFR Part 403 


Grant programs—health, Health 
insurance, Hospitals, Incorporation by 
reference, Intergovernmental relations, 
Medicare, Reporting and recordkeeping 
requirements. 


42 CFR Part 416 


Health facilities, Incorporation by 
reference, Kidney diseases, Medicare, 
Reporting and recordkeeping 
requirements. 


42 CFR Part 418 


Health facilities, Hospice care, 
Incorporation by reference, Medicare, 
Reporting and recordkeeping 
requirements. 


42 CFR Part 460 


_ Aged, Health care, Health records, 
Incorporation by reference, Medicaid, 
Medicare, Reporting and recordkeeping 
requirements. 


42 CFR Part 482 


Grant programs—health, Hospitals, 
Incorporation by reference, Medicaid, 
Medicare, Reporting and recordkeeping 
requirements. 


42 CFR Part 483 


Grant programs—health, Health 
facilities, Health professions, Health 
records, Incorporation by reference, 
Medicaid, Medicare, Nursing homes, 
Nutrition, Reporting and recordkeeping 
requirements, Safety. 


42 CFR Part 485 


Grant programs—health, Health 
facilities, Incorporation by reference, 
Medicaid, Medicare, Reporting and ~ 
recordkeeping requirements. 


= For the reasons set forth in the 
preamble, the interim final rule 
amending 42 CFR parts 403, 416, 418, 
460, 482, 483, and 485, which was 
published on March 25, 2005 (70 FR 
15229) is adopted as final with the 
following changes: 


PART 403—SPECIAL PROGRAMS AND 
PROJECTS 


@ 1. The authority citation for part 403 
continues to read as follows: 
Authority: 42 U.S.C. 1395b-3 and Secs. 


1102 and 1871 of the Social Security Act (42 
U.S.C. 1302 and 1395hh). 


Subpart G—Religious Nonmedical 
Health Care Institutions—Benefits, 


_ Conditions of Participation, and 


Payment 


m 2. Section 403.744 is amended as 

follows: 

w A. Paragraph (a)(4)(iii) is revised. 

w B. Paragraph (a)(4)(iv) is amended by 

removing the last sentence. 

= C. Paragraph (a)(4)(iv) is further 

amended by removing the period at the 

end of the paragraph and adding in its 

place ‘‘; and”’. 

w D. New paragraph (a)(4)(v) is added. 
The revisions read as follows: 


§ 403.744 Condition of participation: Life 
safety from fire. 


(a) * * * 
(4) * * * 


(iii) The dispensers are installed in a 
manner that adequately protects against 
inappropriate access; 

* * * * * 

(v) The dispensers are maintained in 

accordance with dispenser 


manufacturer guidelines. 
* * * * * 


PART 416—AMBULATORY SURGICAL 
SERVICES 


w 3. The authority citation for part 416 
continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 


Subpart C—Specific Conditions for 
Coverage 


w 4. Section 416.44 is amended as 
follows: 
w A. Paragraph (b)(5)(iii) is revised. 
w B. Paragraphs (b)(5)(iv)(F) and (G) are 
revised. 
w C. Paragraph (b)(5)(v) is added. 

The revisions read as follows. 


§ 416.44 Conditions for coverage- 

Environment. 

* * * ee * 

kk 
5) 
(iii) The dispensers are installed in a 
manner that adequately protects against 
inappropriate access; 

(iv 

(F) The dispensers shall not be 
installed over or directly adjacent to an 
ignition source; 

- (G) In locations with carpeted floor 
coverings, dispensers installed directly 
over carpeted surfaces shall be 
permitted only in sprinklered smoke 
compartments; and 

(v) The dispensers are maintained in 
accordance with dispenser 


manufacturer guidelines. 
* * * * * 


PART 418—HOSPICE CARE 


a 5. The authority citation for part 418 
continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 


Subpart E—Conditions of 
Participation: Other Services 


@ 6. Section 418.100 is amended as 
follows: 

w A. Paragraph (d)(6)(iii) is revised. 

w B. Paragraph (d)(6)(iv) is amended by 
removing the last sentence. 

@ C. Paragraph (d)(6)(iv) is further 
amended by removing the period at the 
end of the paragraph and adding in its 
place “‘; and”. 
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= D. Paragraph (d)(6)(v) is added. 
The revisions read as follows: 


§ 418.100 Condition of participation: 
Hospices that provide inpatient care 
directly. 

* * * * * 

(d) * * 

(6) xk 

(iii) The dispensers are installed in a 
manner that adequately protects against 
inappropriate agcess; 

* * * * * 


(v) The dispensers are maintained in 
accordance with dispenser 
‘manufacturer guidelines. 


* * * * * 


PART 460—PROGRAMS OF ALL- 
INCLUSIVE CARE FOR THE ELDERLY 
(PACE) 


m7. The authority citation for part 460 
continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395). 


Subpart E—PACE Administrative 
Requirements 


@ 8. Section 460.72 is amended as 
follows: 
- @ A. Paragraph (b)(5)(iii) is revised. 
a B. Paragraph (b)(5)(iv) is amended by 
removing the last sentence. 
a C. Paragraph (b)(5)(iv) is further 
amended by removing the period at the 
end of the paragraph and adding i in its 
place and”’. 
aD. Paragraph (b)(5)(v) is added. 

The revisions read as follows: 


§ 460.72 Physical environment. 
* * * * * 

(b) xk 

(5) * & 

(iii) The aii are installed ina 
manner that adequately protects against 
inappropriate access; 

* * * * * 

(v) The dispensers are maintained in 
accordance with dispenser 
manufacturer guidelines. 


* * * * * 


PART 482—CONDITIONS OF 
PARTICIPATION FOR HOSPITALS 


= 9. The authority citation for part 482 
continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 


Subpart C—Basic Hospital Functions 


@ 10. Section 482.41 is amended as 
follows: 
A. Paragraph (b)(9)(iii) i is revised. 


a B. Paragraph (b)(9)(iv) is amended by 
removing the last sentence. - 

C. Paragraph (b)(9)(iv) is further 
amended by removing the period at the 
end of the paragraph and adding in its 
place “; and”’. 

aD. Paragraph (b)(9)(v) is added. 

The revisions read as follows: 


§ 482.41 Condition of participation: 
Physical environment. 
* * * * * 
& 
9 & 


(iii) The dispensers are installed in a 
manner that adequately protects against 
inappropriate access; 

* * * * * 

(v) The dispensers are maintained in 
accordance with dispenser 
manufacturer guidelines. 


* * * * * 


PART 483—REQUIREMENTS FOR 
STATES AND LONG TERM CARE 
FACILITIES 


@ 11. The authority citation for part 483 
continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 


B—Requirements for Long 
Term Care Facilities 


@ 12. In § 483.5, add new paragraphs (d) 
and (e) to read as follows: 


§ 483.5 Definitions. 
* * * * * 

(d) Common area. Common areas are 
dining rooms, activity rooms, meeting 
rooms where residents are located on a 
regular basis, and other areas in the 
facility where residents may gather 
together with other residents, visitors, 
and staff. 

(e) Fully sprinklered. A fully 
sprinklered long term care facility is one 
that has all areas sprinklered in 
accordance with National Fire 
Protection Association 13 “Standard for 
the Installation of Sprinkler Systems” 
without the use of waivers or the Fire 
Safety Evaluation System. 

@ 13. Section 483.70 is amended as 
follows: 

aw A. Paragraph (a)(6)(iii) is revised. 

aB. Paragraph (a)(6)(iv) is amended by 
removing the last sentence. 

w C. Paragraph (a)(6)(iv) is further 
amended by removing the period at the 
end of the paragraph and adding in its _ 
place and”. 

sD. Paragraph (a)(6)(v) is added. 


gE. Paragraph (a)(7) is revised. 


e revisions read as follows: 


§ 483.70 Physical environment. 
(a 


(6) 

(iii) The dispensers are installed in a 
manner that adequately protects against 
inappropriate access; 

(v) The dispensers are maintained in 
accordance with dispenser 
manufacturer guidelines. 

(7) A long term care facility must: 

(i) Install, at least, battery-operated 
single station smoke alarms in 
accordance with the manufacturer’s | 
recommendations in resident sleeping 
rooms and common areas. 

(ii) Have a program for inspection, 
testing, maintenance, and battery 
replacement that conforms to the 
manufacturer’s recommendations and 
that verifies correct operation of the 
smoke alarms. 

(iii) Exception: 

(A) The facility has system-based 
smoke detectors in patient rooms and 
common areas that are installed, tested, 
and maintained in accordance with 
NFPA 72, National Fire Alarm Code, for 
system-based smoke detectors; or 

(B) The facility is fully sprinklered in 
accordance with NFPA 13, Standard for 
the Installation of Sprinkler Systems. 


* * * * 


Subpart I—Conditions of Participation 
for intermediate Care Facilities for the 
Mentally Retarded 


@ 14. Section 483.470 is amended as 

follows: 

aw A. Paragraph (j)(7){ii)(C) is revised. 

w B. Paragraph (j)(7)(ii)(D) is amended 

by removing the last sentence. 

@ C. Paragraph (j)(7)(ii)(D) is further 

amended by removing the period at the 

end of the paragraph and adding in its 

place “; and”. 

uw D. Paragraph (j)(7)(ii)(E) is added. 
The revisions read as follows: 


§ 483.470 Condition of participation: 


Physical environment. 

* * * * 
& 
(7) *& 
(ii) 


(C) The dispensers are installed in a 
manner that adequately protects against 
inappropriate access; 

* * * * * 

(E) The dispensers are maintained in 
accordance with dispenser 
manufacturer guidelines. 


sees: * * * 


PART 485—CONDITIONS OF 
PARTICIPATION: SPECIALIZED 
PROVIDERS 


@ 15. The authority citation for part 485 
continues to read as follows: 


a 
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Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395(hh)). 


Subpart F—Conditions of 
Participation: Critical Access Hospitals 
(CAHs) 


@ 16. Section 485.623 is amended as 
follows: 
gw A. Paragraph (d)(7)(iii) is revised. 
w B. Paragraph (d)(7)(iv) is amended by 
removing the last sentence. 
@ C. Paragraph (d)(7)(iv) is further 
amended by removing the period at the 
end of the paragraph and adding in its 
place and”. 
@ D. Paragraph (d)(7)(v) is added. 

The revisions read as follows: 


§ 485.623 Condition of participation: 


_ Physical plant and environment. 


* * * * * 


(d) & 

(7) 

(iii) The dispensers are installed in a 
manner that adequately protects against 


inappropriate access; 
* * * * * 


(v) The dispensers are maintained in 
accordance with dispenser 
manufacturer guidelines. 

(Catalog of Federal Domestic Assistance 
Program No. 93.778, Medical Assistance 
Program) 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 
Dated: February 8, 2006. - 
Mark B. McClellan, 
Administrator, Centers for Medicare & 
Medicaid Services. 
Approved: May 31, 2006. 
Michael O. Leavitt, 
Secretary. 
[FR Doc. 06—7885 Filed 9-21-06; 8:45 am] 
BILLING CODE 4120-01-P ; 


DEPARTMENT OF HEALTH AND . 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


42 CFR Parts 405 and 491 
[CMS-1910+1FC] 
RIN 0938-AJ17 


Medicare Program; Rural Health 
Clinics: Amendments to Participation 
Requirements and Payment 
Provisions; and Establishment of a 
Quality Assessment and Performance 
Improvement Program; Suspension of 
Effectiveness 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 

ACTION: Interim final rule with comment 
period; partial suspension of 
effectiveness. 


’ SUMMARY: This interim final rule with 


comment period revises the rural health 
clinic (RHC) regulations to revert to 
those provisions set forth in regulations 
before publication of the December 24, 
2003 RHC final rule. That final rule 
implemented certain provisions of the 
Balanced Budget Act (BBA) of 1997 to 
establish a process and criteria for 
disqualifying from the RHC program 
clinics that no longer meet basic 
location requirements (rural and 
medically underserved), and to require © 
RHGs to establish quality assessment 
and performance improvement 
programs. That rule also prohibited 
“commingling” (the use of the space, 
professional staff, equipment, and other 
resources) of an RHC with another 
entity. [In addition, it addressed 
comments on the February 28, 2000 
proposed rule. Since the publication of 
the RHC final rule exceeded the 3-year 
timeline for finalizing proposed rules 
set by the Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003, we are suspending the 
effectiveness of the current provisions 
by removing the RHC provisions set 


forth in the December 2003 final rule 


and reverting to those RHC provisions 
previously in effect.] We intend to 
reissue new proposed and final RHC 
rules to reinstate the current provisions. 
However, these revisions do not impact 
the effectiveness of the self- 
implementing provisions of the BBA or 
any provisions we had previously 
implemented or enforced through 
program memoranda. 
DATES: Effective date: These regulations 
are effective on September 22, 2006. 
Comment date: To be assured 
consideration, comments must be 


received at one of the addresses 
provided below, no later than 5 p.m. on 
November 21, 2006. 


ADDRESSES: In commenting, please refer 
to file code CMS—1910-IFC. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) * 
transmission. 

You may submit comments in one of 
four ways (no duplicates, please): 

1. Electronically. You may submit 
electronic comments on specific issues 
in this regulation to http:// 
www.cins.hhs.gov/eRulemaking. Click 
on the link “Submit electronic 
comments on CMS regulations with an 
open comment period.” (Attachments 
should be in Microsoft Word, 
WordPerfect, or Excel; however, we 
prefer Microsoft Word.) 

2. By regular mail. You may mail 
written comments (one original and two 
copies) to the following address only: 
Centers for Medicare & Medicaid 
Services, Department of Health and 
Human Services, Attention: CMS—1910— 
IFC, P.O. Box 8016, Baltimore, MD 
21244-8016. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By express or overnight mail. You 
may send written comments (one 
original and two copies) to the following 
address only: Centers for Medicare & 
Medicaid Services, Department of 
Health and Human Services, Attention: 
CMS-—1910-IFC, Mail Stop C4—26-05, 
7500 Security Boulevard, Baltimore, MD 
21244-1850. 

4. By hand or courier. If you prefer, 
you may deliver (by hand or courier) 
your written comments (one original 
and two copies) before the close of the 
comment period to one of the following 
addresses. If you intend to deliver your 
comments to the Baltimore address, 
please call telephone number (410) 786— 
7195 in advance to schedule your 
arrival with one of our staff members. 
Room 445-—G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201; or 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 

(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are 
encouraged to leave their comments in 
the CMS drop slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 

Comments mailed to the addresses 
indicated as appropriate for hand or 
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courier delivery may be delayed and 
received after the comment period. 

For information on viewing public 
comments, see the beginning of the 
SUPPLEMENTARY INFORMATION section. 
FOR FURTHER INFORMATION CONTACT: John 
Warren, (410) 786-3633. 


SUPPLEMENTARY INFORMATION: 

Submitting Comments: We-welcome 
comments from the public on all issues 
set forth in this rule to assist us in fully 
considering issues and developing 
policies. You can assist us by 
referencing the file code CMS—1910-IFC 
and the specific “issue identifier” that 
precedes the section on which you 
choose to comment. ; 

Inspection of Public Cominents: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 
business information that is included in 
a comment. We post all comments 
received before the close of the 
comment period on the following Web 
site as soon as possible after they have 
been received: http://www.cms.hhs.gov/ 
eRulemaking. Click on the link 
“Electronic Comments on CMS 
Regulations’’ on that Web site to view 
~ public comments. 

Comments received timely will also 
be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
of a document, at the headquarters of 
the Centers for Medicare & Medicaid 
Services, 7500 Security Boulevard, 
Baltimore, Maryland 21244, Monday 
through Friday of each week from 8:30 
a.m. to 4 p.m. To schedule an 
appointment to view public comments, 
phone 1-800-743-3951. 


I. Background 


[If you choose to comment on issues 
in this section, please include the 
caption “BACKGROUND” at the 
beginning of your comments.] 


A. Changes Based on Legislation 


The Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 (MMA, Pub. L. 108-173) was 
enacted on December 8, 2003. Section 
902 of MMA of 2003 amended section 
1871(a) of the Act and requires the 
Secretary, in consultation with the 
Director of the Office of Mahagement 
and Budget, to establish and publish 
timelines for the publication of 
Medicare final regulations based on the 
previous publication of a Medicare 
proposed or interim final regulation. 
Section 902 of the MMA also states that 
the timelines for these regulations may 
vary but shall not exceed 3 years after 


publication of the preceding proposed 


or interim final regulation except under 
exceptional circumstances. A notice 
implementing this provision was 
published in the Federal Register on 
December 30, 2004 (69 FR 78442). 

On February 28, 2000, we published 
a proposed rule in the Federal Register 
(65 FR 10450) to revise certification and 
payment requirements for RHCs, as 
required by section 4205 of the 
Balanced Budget Act of 1997 (BBA) 
(Pub. L. 105-33, enacted on August 5, 
1997). On December 24, 2003, we 
published a final rule in the Federal 
Register (68 FR 74792) to finalize that 
proposed rule. Because we published 
the proposed rule on February 2000 and 
the final rule on December 2003 (more 
than 3 years following the publication of 
the proposed rule), we will be issuing, 
through separate rulemaking, a new 
proposed rule and subsequently, a new 
final rule. However, before we publish 
those two rules, we are publishing this 
interim final rule to suspend the 
implementation of the current 
provisions by revising our regulations to 
remove those provisions and to reinstate 
the provisions previously in effect 
before the December 2003 final rule was 
published. The changes are necessary to 
avoid any confusion regarding the 
effectiveness of the provisions of the 
RHC final rule. We intend to publish a 
new proposed rule, which would 
propose to re-adopt many of the 
provisions set forth under the December 
2003 final rule, followed by a new final 
rule informed by public comment. 


_B. State Survey Agency Directors Letter 


To provide clarification regarding 
provisions set forth in the December 
2003 final rule (effective date of rule: 
February 23, 2004), we issued a letter to 
State Survey Agency Directors in 
August 2004. We specified in the letter 
that we have not yet implemented 
certain changes to the RHG provisions ~ 
set forth in the December 2003 final 
rule. We instructed State Agencies, until 
further notice, not to take any action to 
disqualify currently approved Medicare 
participating RHCs that no longer meet 
basic location requirements. We added 
that initial RHC applicants must meet 
existing rural and shortage area location 
requirements. 

In addition, we stated that the Quality 
Assessment and Performance 
Improvement (QAPI) program 


_ Tequirements were not yet mandatory. 


However, we added that because a QAPI 
program as specified in the December 
2003 final rule will exceed the current 
program evaluation requirement, any 
RHC that has implemented the QAPI 
program as specified should be 


considered to be in ‘compliance with the 
existing Program Evaluation 
requirements. 


Il. Provisions of the Interim Final Rule 


[If you choose to comment on issues 
in this section, please include the 
caption ‘“‘Suspension of Regulatory 
Provisions”’ at the beginning of your 
comments.] 

This interim final rule with comment 
period makes changes to the RHC- 
related provisions under parts 405 and 
491 of our regulations. This interim 
final rule revises those provisions set 
forth in the December 2003 final rule to 
remove the current RHC provisions and 
to reinstate policy previously in effect. 
This rule will not affect the provisions 
that are self-implementing under the 
BBA or any provisions that we have 
already enforced through program 
memoranda. We intend to publish a 
new proposed rule, which would 
propose to re-adopt many of the 
provisions set forth under the December 
2003 final rule, followed by a new final 
rule informed by public comment. 

The suspension of the December 2003 
final RHC rule will remain in effect 
until we set forth provisions under the 
new RHC final rule. The new proposed 
and final rules will identify any changes 
to the RHC provisions set forth in the 
December 2003 final rule. The 
suspension Clarifies that we will not 
implement several of the RHC 
provisions until we publish a new 
proposed and final RHC rule. 


Regulatory Revisions 
Below we describe the revisions that 


we are making to our current 
regulations. Unless otherwise noted, we 


- are removing the current RHC 


provisions as set forth under the 
December 2003 rule and replacing them 
with those in effect before the 
provisions of the December 2003 final 
rule became effective. As we describe 
under section III of this interim final 
rule, specific provisions will remain in 
effect and will not be affected by 
regulatory revisions set forth by this 
rule. 

e Section 405.2401 Scope and 
Definitions. 

Under paragraph (b) of this section, 
we revised the definition of RHCs: We 
-are removing the provisions that 
prohibit the sharing of professional staff, 
space, supplies, records, and other 
resources with another Medicare and 
Medicaid entity and provisions 
discussing how to handle related costs. 

e Section 405.2410 Application of 
Part B Deductible and Coinsurance. 

Paragraphs (a) and (b) of this section 
describe the responsibilities regarding’ 
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payment of the deductible and 
coinsurance under Part B. 

We are revising paragraph (a) of this 
section to describe how we apply the 
Medicare Part B deductible. We are 
revising paragraph (b) of this section to 
revert to the language that was codified 
in the CFR before publication of the 
December 2003 final rule. . 

e Section 405.2462. Payment for 
Rural Health Clinic Services and 


_ Federally Qualified Health Clinic 


Services. Hospital-Based RHCs Payment 
Limit. These provisions are BBA 
provisions relating to the payment limit 
for hospital-based RHCs. We are 
revising this section to revert to 
previous policy regarding payment to 
provider-based RHCs and FQHCs. 

e Section 491.2 Definitions. 

We are revising this section to, revert 
to the “Definitions” section that was 
codified in the CFR before publication 
of the December 2003 final rule. In the 
definition of ‘‘nurse practitioner,” we 
note that the effective date referenced in 
paragraph (3) of the definition would 
revert to the original effective date of the 
subpart (July 1, 1978), not the effective 
date of this interim final rule. In 
addition, we are temporarily correcting 
the two incorrect cross-references in this 
section. In the definition of “‘Nurse 
practitioner,” we are correcting the 
cross reference in paragraph (3) of that 
definition to read ‘“‘paragraph (2) of this 
definition.” In the definition of 
“Physician assistant,” we are correcting 
the cross reference in paragraph (3) of 
that definition to read “paragraph (2) of 
this definition.” 

e Section 491.3 RHC Procedures. 

Provisions under paragraph (a) of this 
section describe our general procedures 
for approving or disapproving an RHC’s 
request to participate in Medicare. 

We are removing the provisions under 
paragraph (b)(1) of this section that 
describe the current shortage area 
requirements for participating RHCs and 
applicants; paragraphs (b)(2) and (b)(3) 
of this section describe the procedures 
that RHCs must follow that have 
outdated shortage area designations; ahd 
paragraph (c) under this section 
describes procedures that the RHC may 
follow to request an exception from 
disqualification when failing to meet the 
rural or shortage area definition. We are 
not currently enforcing the policies 
described under these paragraphs but 
we may reinstate the policy in a future 
final rule. 

e Section 491.5 Location of Clinic. 

We are revising paragraph (b) of this 
section that describes the exceptions to 
disqualification of an approved RHC 
located in an area that no longer meets 
the definition of a shortage or rural area. 


~ 


We are also revising paragraph (d), 
which sets forth the criteria for 
designation of shortage areas, to revert 
to the paragraph (d) that was codified 
before publication of the December 2003 
final rule. 


We are re-inserting paragraph (e), 
which describes a medically 


_ underserved population, to revert to the 


paragraph (e) that was codified before 
publication of the December 2003 final 
rule. 


We are re-inserting paragraph (f), 
which sets forth requirements specific 
to FQHCs, to revert to the paragraph (f) 
that was codified before publication of 
the December 2003 final rule. 


e Section 491.8 Staffing and Staff 
Responsibilities. 

Set forth under the December 2003 
final rule, at paragraph (a)(6) of this 
section, we made an update to reflect a 
previous legislative change to the 
amount of time non-physicians must be 
available to furnish services at the clinic 
and a technical correction to add 
“certified nurse midwife” (CNM) to the 
list of health care providers that are 
available to furnish patient care at least 
50 percent of the time that the RHC 
operates. We clarified through manual 
instructions that the list of qualified 
RHC non-physician practitioners 
includes certified nurse midwives, but 
this clarification had not been codified 
in regulations. 

We are revising paragraph (a)(6) to 
reinstate our previous requirement, 
which does not include “CNM” in the 
list of nonphysician providers and 
requires that providers be available at 
least “60 percent” of the time that the 
RHC operates. 


We are removing the requirements 
under paragraph (d) of this section that 
relate to waivers of RHC staffing 
requirements. Although we are changing 
the nonphysician staffing requirement 
and removing the RHC staffing waiver 
provision from our regulations, we are | 
enforcing these statutory requirements 
through program manuals and 
memoranda. In other words, we will 
continue to require nonphysicians to be 
available 50 percent of the time and 
issue waivers only to currently 
participating RHCs. 

e Section 491.11 Quality assessment 
and performance improvement (QAP). 


We are revising this section to replace 
the current QAPI conditions for 
certification for RHCs with our previous 
program evaluation condition for 
certification. 


Ill: Provisions That Will Remain in 
Effect (Refer to Provisions Under 
December 2003 Final Rule) 


{If you choose to comment on issues 
in this section, please include the 
caption “Provisions that Will Remain in 
Effect’’ at the beginning of your 
comments.]} 

Specific requirements under the BBA 
are either considered self-implementing 
or have been implemented and enforced 
through our program memoranda. These 
provisions will not be affected by this 
interim final rule with comment period 
and will remain in effect. These 
provisions are described below: 

e Section 405.2462 Payment for 
Rural Health Clinic Services and 
Federally Qualified Health Clinic 
Services. Hospital-Based RHCs Payment 
Limit. The BBA provisions relating to 
the payment limit for hospital-based 
RHCs (section 4205(a) of the BBA, 
amending section 1833(f) of the Act) are 
not self-implementing but were 
implemented and enforced through a 
program memorandum in 1998. 

e Section 491.3 RHC Procedures. 

The provisions under paragraph (b)(1) 
of this section state that both 
“participating’” RHCs and “applicants” 
must be located in a current shortage 
area, which is based on section 
4205(d)(1) of the BBA, amending section 
1861(aa)(2)(A) of the Act. Although the 
revision relating to RHC applicants was 
implemented in a memorandum to our 
regional offices on February 6, 1998, the 
enforcement of the 3-year provision on 
“participating” RHCs would have been 
implemented through the RHC final 
rule. This provision could not be 
properly enforced until the process and 
criteria for granting exceptions from 
RHC disqualification are in place. 
Consequently, the 3-year provision as it 
pertains to “participating” RHCs will 
not be enforced, and the public will 
have another opportunity to comment 
on this provision and the new 
regulatory policies established under 
the December 2003 final RHC rule. The 
provision relating to applicants will 
remain in effect. 

e Section 491.8 Staffing and Staff 
Responsibilities. 

At paragraph (a)(6) of this section, we 
made an update to reflect a previous 
legislative change (section 6213(a) of 
OBRA 1989 amended the staffing 
requirements for an RHC) to the amount 
of time non-physicians must be 
available to furnish services at the clinic 
and a technical correction to add 
“certified nurse midwife” to the list of 
health care providers that are available 
to furnish patient care at least 50 
percent of the time that the RHC 
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operates. We clarified through manual 
instructions that the list of qualified 
RHC non-physician practitioners 
includes certified nurse midwives, but 
this clarification was never codified in 
regulations. The requirements under 
paragraph (d) of this section regarding 
waivers of RHC staffing requirements 
(BBA-related), which we consider self- 
implementing, were enforced through 
program memoranda. 


IV. Response to Comments 


Because of the large number of public 
comments we normally receive on 
Federal Register documents, we are not 
able to acknowledge or respond to them 
individually. We will consider all 
comments we receive by the date and 
time specified in the DATES section of 
this preamble, and, when we proceed 
with a subsequent document, we will 
respond to the comments in the 
preamble to that document. 


V. Waiver of Proposed Rulemaking and 
Delayed Effective Date 


[If you choose to comment on issues 
in this section, please include the 
caption “Waiver” at the beginning of 
your comments. 

We ordinarily publish a notice of 
proposed rulemaking in the Federal 
Register and invite public comment on 
the proposed rule. The notice of 
proposed rulemaking includes a 
reference to the legal authority under 
which the rule is proposed, and the 
terms and substances of the proposed 
rule or a description of the subjects and 
issues involved. This procedure can be 
waived, however, if an agency finds 
good cause that a notice-and-comment 
procedure is impracticable, 
unnecessary, or contrary to the public 
interest and incorporates a statement of 
the finding and its reasons in the rule 
issued. 

We find it unnecessary to undertak 
proposed rulemaking because this 
interim final rule with comment period 
does not make new policy but simply 
reinstates policy previously in effect 
relating to RHCs. This policy was in 
effect before the December 2003 rule 
became effective and has been subjected 
to public comments. Moreover, because 
the 2003 rule was rendered ineffective 
by operation of law, we can exercise no 
discretion regarding this matter and 
must reinstate the regulation exactly as, 
it existed before December 24, 2003. We 
intend to publish a new proposed rule 
for RHCs that will be subject to 
proposed rulemaking followed by a new 
final rule to reinstate our current RHC 
policy with any necessary changes. 

Further, we believe a delayed 
effective date is unnecessary because 


this interim final rule with comment 
period provides additional clarification 
to the RHC industry. This rule clarifies 
that any RHC provisions that have 


- already been implemented or enforced 


will remain in effect and will not be 


- impacted by the regulatory provisions 


that we are revising in this interim final 
rule. Allowing this rule to take effect 
immediately provides needed guidance 
and avoids any additional confusion 
experienced following the publication 
of the December 2003 final rule. 
Therefore, we find good cause to waive 
notice-and-comment procedures, as well 
as the 30-day delay in effective date. 


VI. Collection of Information 
Requirements 


This document does not impose 
information collection and 
recordkeeping requirements. 
Consequently, it need not be reviewed 
by the Office of Management and 
Budget under the authority of the 
Paperwork Reduction Act of 1995. 


VII. Regulatory Impact Statement 


[If you choose to comment on issues 
in this section, please include the 
caption “Regulatory Impact Statement” 
at the beginning of your comments.] 

We have examined the impact of this 
rule as required by Executive Order — 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980, Pub. L. 96-354), section 1102(b) of 
the Social Security Act, the Unfunded 
Mandates Reform Act of 1995 (Pub. L.. 
104-4), and Executive Order 13132. 

Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
if regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety effects, distributive impacts, 
and equity). A regulatory impact 
analysis (RIA) must be prepared for 
major rules with economically 
significant effects ($100 million or more 
in any 1 year). This rule does not reach 
the economic threshold and thus is not 
considered a major rule because it 
suspends enforcement of RHC . 
participation requirements. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and. 
government agencies. Most hospitals 
and most other providers and suppliers 
are small entities, either by nonprofit 
status or by having revenues of $6 - 
million to $29 million in any 1 year. 
Individuals and States are not included 


in the definition of a small entity. We 
are not preparing an analysis for the © 
RFA because we have determined that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 


hospitals. This analysis must conform to 


the provisions of section 604 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 

a Metropolitan Statistical Area and has 
fewer than 100 beds. We are not 
preparing an analysis for section 1102(b) 
of the Act because we have determined 
that this rule will not have a significant 


impact on the operations of a substantial | 


number of small rural hospitals. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule that may result in expenditure in 
any 1 year by State, local, or tribal 
governments, in the aggregate, or by the 
private sector, of $120 million. This rule 
will have no consequential effect on the 
governments mentioned or on the 
private sector. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
Since this regulation does not impose 
any costs on State or local governments, 
the requirements of E.O. 13132 are not 
applicable. 

- In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 


. Management and Budget. 


List of Subjects 
42 CFR Part 405 


Administrative practice and 
procedure, Health facilities, Health 
professions, Kidney diseases, Medical 
devices, Medicare, Reporting and 
recordkeeping requirements, Rural 
areas, and X-rays. 


42 CFR Part 491 
Grant programs—Health, Health 
facilities, Medicaid, Medicare, 
Reporting and recordkeeping 
requirements, and Rural areas. 


w For the reasons set forth in the 
preamble, the Centers for Medicare & 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006/Rules and Regulations 


55345 


Medicaid services amends 42 CFR 
chapter IV as set forth below: 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 


Subpart X—Rural Health Clinic and 
Federally Qualified Health Center 
Services 


w 1. The authority citation for part 405, 


’ continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 gad 
1395hh). 


@ 2. In § 405.2401, in paragraph (b), 
revise the definition of ‘rural health 
clinic” to read as follows: 


§ 405.2401. Scope and definitions. 
* 


* * * 
(b) Definitions. 
| * * * * 


Rural health clinic means a facility 
that: 

(1) Has been determined by the 
Secretary to meet the requirements of _ 
section 1861(aa)(2) of the Act and part 
491 of this chapter; and 

(2) Has filed an agreement with the 
Secretary in order to provide rural 
health clinic services under Medicare. 
(See § 405.2402.) 


* * * * * 


m 3. Revise § 405.2410 to read as 
follows: 


§ 405.2410 Application of Part B 
deductible and coinsurance. 


(a) Application of deductible. (1) 
Medicare payment for rural health clinic 
services begins only after the beneficiary 
has incurred the deductible. 

(2) Medicare payment for services 
covered under the Federally qualified 
health center benefit is not subject to the 
usual Part B deductible. 

(b) Application of coinsurance. (1) 
The beneficiary is responsible for a 
coinsurance amount which cannot 
exceed 20 percent of the clinic’s 
reasonable customary charge for the 
covered service; and 

(2)(i) The beneficiary’s deductible and 
coinsurance liability, with respect to 
any one item or service furnished by the 
rural health clinic, may not exceed a 
reasonable amount customarily charged 
by the clinic for that particular item or 
service. 

(ii) For any one item or service 
furnished by a Federally qualified 
health center, the coinsurance liability 
may not exceed 20 percent of a 
reasonable amount customarily charged 
by the center for that particular item or 
service. 


m 4. Revise § 405.2462 to read as 
follows: 


§ 405.2462 Payment for rural health clinic 
and Federally qualified health center 
services. 


(a) Payment to provider-based rural 
health clinics and Federally qualified 
health centers. A rural health clinic or 
Federally qualified health center is paid 
in accordance with parts 405 and 413 of 


_ this subchapter, as applicable, if— 


(1) The clinic or center is an integral 
and subordinate part of a hospital, 
skilled nursing facility or home health 
agency participating in Medicare (that 
is, a provider of services); and 

(2) The clinic or center is operated 
with other departments of the provider 
under common licensure, governance 
and professional supervision. 

(b) Payment-to independent rural 
health clinics and freestanding 
Federally qualified health centers. (1) 
All other clinics and centers will be 
paid on the basis of an all-inclusive rate 
for each beneficiary visit for covered 
services. This rate will be determined by 
the intermediary, in accordance with 
this subpart and general instructions 
issued by CMS. 

(2) The amount payable by the 
intermediary for a visit will be ~ 
determined in accordance with 
paragraphs (b)(3) and (4) of this section. 

(3) Federally qualified health centers. 
For Federally qualified health center 
visits, Medicare will pay 80 percent of 
the all-inclusive rate since no 
deductible is applicable to Federally 
qualified health center services. 

(4) Rural health clinics. (i) If the 
deductible has been fully met by the 
beneficiary prior to the rural health 
clinic visit, Medicare pays 80 percent of 
the all-inclusive rate. 

_ (ii) If the deductible has not been fully 
met by the beneficiary before the visit, 
and the amount of the clinic’s 
reasonable customary charge for the 
services that is applied to the deductible 
is— 

(A) Less than the all-inclusive rate, 
the amount applied to the deductible 
will be subtracted from the all-inclusive 
rate and 80 percent of the remainder, if 
any, will be paid to the clinic; 

(B) Equal to or exceeds the all- 
inclusive rate, no payment will be made 
to the clinic. 

(5) To receive payment, the clinic or 
center must follow the payment 
procedures specified in § 410.165 of this 
chapter. 

(6) Payment for treatment of mental 
psychoneurotic or personality disorders 
is subject to the limitations on payment 
in § 410.155(c). 


PART 491—CERTIFICATION OF 
CERTAIN HEALTH FACILITIES 


@ 1. The authority citation for part 491 
continues to read as follows: 

Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302); and sec. 353 of the 
Public Health Service Act (42 U.S.C. 263a). 


w 2. Revise § 491.2 to read as follows: 
§ 491.2 Definitions. it 


As used in this subpart, unless the 
context indicates otherwise: 

Direct services means services’ 
provided by the clinic’s staff. 

FQHE means an entity as defined in 
§ 405.2401(b). 

Nurse practitioner means a registered 
professional nurse who is currently 
licensed to practice in the State, who 
meets the State’s requirements 
governing the qualifications of nurse 


_ practitioners, and who meets one of the 


following conditions: 

(1) Is currently certified as a primary 
care nurse practitioner by the American 
Nurses’ Association or by the National 
Board of Pediatric Nurse Practitioners 
and Associates; or 

(2) Has satisfactorily completed a 
formal 1 academic year educational 
program that: 

(i) Prepares registered nurses to 
perform an expanded role in the 
delivery of primary care; 

(ii) Includes at least 4 months (in the 
aggregate) of classroom instruction and 
a component of supervised clinical 
practice; and 

(iii) Awards a degree, diploma, or 
certificate to persons who successfully 
complete the program; or 

(3) Has successfully completed a 
formal educational program (for 
preparing registered nurses to perform 


‘an expanded role in the delivery of 


primary care) that does not meet the 
requirements of paragraph (2) of this 
definition, and has been performing an 
expanded role in the delivery of primary 
care for a total of 12 months during the 
18-month period immediately preceding 
the effective date of this subpart. 

Physician means a doctor of medicine 
or osteopathy legally authorized to 
practice medicine or surgery in the 
State. 

Physician assistant means a person 
who meets the applicable State 
requirements governing the 
qualifications for assistants to primary 
care physicians, and who meets at least 
one of the following conditions: 

(1) Is currently certified by the 
National Commission on Certification of 
Physician Assistants to assist eee 
care physicians; or 
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(2) Has satisfactorily completed a 
program for preparing physician’s 
assistants that: 

(i) Was at least 1 academic year in 
length; 

(ii) Consisted of supervised clinical 
practice and at least 4 months (in the 
aggregate) of classroom instruction 
directed toward preparing students to 
deliver health care; and 

(iii) Was accredited by the American 
Medical Association’s Committee on 
Allied Health Education and 
Accreditation; or 

(3) Has satisfactorily completed a 
formal educational program (for 
preparing physician assistants) that does 


not meet the requirements of paragraph | 


(2) of this definition and assisted 
primary care physicians for a total of 12 
‘months during the 18-month period that 

ended on December 31, 1986. 

Rural area means an area that is not 
delineated as an urbanized area by the 
Bureau of the Census. 

Rural health clinic or clinic means a 
clinic that is located in a rural area 
designated as a shortage area, is not a 
rehabilitation agency or a facility 
primarily for the care and treatment of 
mental diseases, and meets all other 
requirements of this subpart. 

Shortage area means a defined 
geographic area designated by the 
Department as having either a shortage 
of personal health services (under 
section 1302(7) of the Public Health 
Service Act) or a shortage of primary 
medical care manpower (under section 
332 of that Act). 

Secretary means the Secretary of 
Health and Human Services, or any 
official to whom he has delegated the 
pertinent authority. 


g 3. Revise § 491.3 as follows: 


§491.3 Certification procedures. 

A rural health clinic will be certified 
for participation in Medicare in 
accordance with subpart S of 42 CFR 
part 405. The Secretary will notify the 
State Medicaid agency whenever he has 
certified or denied certification under 
Medicare for a prospective rural health 
clinic in that State. A clinic certified 
under Medicare will be deemed to meet 
the standards for certification under 
Medicaid. 


g 4. In § 491.5, revise paragraphs (b) and 
(d) and add paragraphs (e) and (f) to 
read as follows: 


§491.5 Location of clinic. 

(b) Exceptions. (1) CMS does not 
disqualify an RHC approved under this 
subpart if the area in which it is located 


subsequently fails to meet the definition 
of a rural, shortage area. 

_ (2) A private, nonprofit facility that 
meets all other conditions of this 
subpart except for location in a shortage 
area will be certified if, on July 1, 1977, 
it was operating in a rural area that is 
determined by the Secretary (on the 
basis of the ratio of primary care 
physicians to the general population) to 
have an insufficient supply of 
physicians to meet the needs of the area 
served. 

(3) Determinations on these 
exceptions will be made by the 
Secretary upon application by the 
facility. 

* * * * * 

(d) Criteria for designation of shortage 
areas. (1) The criteria for determination 
of shortage of personal health services 
(under section 1302(7) of the Public 
Health Services Act), are: 

~ (i) The ratio of primary care 
physicians practicing within the area to 
the resident population; 

(ii) The infant mortality rate; 

(iii) The percent of the population 65 
years of age or older; and 

(iv) The percent of the population 
with a family income below the poverty 
level. 

(2) The criteria for determination of 
shortage of primary medical care 
manpower (under section 332(a)(1)(A) 
of the Public Health Services Act) are: 

(i) The area served is a rational area 
for the delivery of primary medical care 
services; 

(ii) The ratio of primary care . 
physicians practicing within the area to 
the resident population; and 

(iii) The primary medical care 
manpower in contiguous areas is 
overutilized, excessively distant, or 
inaccessible to the population in this 
area. 

(e) Medically underserved population. 
A medically underserved population 
includes the following: 

(1) A population of an urban or rural 
area that is designated by PHS as having 
a shortage of personal health services. 

_ (2) A population group that is 
designated by PHS as having a shortage 
of personal health services. 

(f) Requirements specific to FQHCs. 
An FQHC approved for participation in 
Medicare must meet one of the 
following criteria: 

(1) Furnish services to a medically 
underserved population. 

(2) Be located in a medically 
underserved area, as demonstrated by 


- an application approved by PHS. 


#5. Amend § 491.8 by— 
w A. Revising paragraph (a). 
B. Removing paragraph (d). 


The revisions read as follows: 


§491.8. Staffing and staff responsibilities. 


(a) Staffing. (1) The clinic or center 
has a health care staff that includes one 
or more physicians. Rural health clinic 
staffs must also include one or more 
physician’s assistants or nurse 
practitioners. 

(2) The physician member, of the staff 
may be the owner of the rural health 
clinic, an employee of the clinic or 
center, or under agreement with the 
clinic or center to carry out the 
responsibilities required under this 
section. 

(3) The physician assistant, nurse 
practitioner, nurse-midwife, clinical 
social worker, or clinical psychologist 
member of the staff may be the owner 
or an employee of the clinic or center, 
or may furnish services under contract 
to the center. ; 

(4) The staff may also include 
ancillary personnel who are supervised 
by the professional staff. 

(5) The staff is sufficient to provide 
the services essential to the operation of 
the clinic or center. 

(6) A physician, nurse practitioner, 
physician assistant, nurse-midwife, 
clinical social worker, or clinical 
psychologist is available to furnish 
patient care services at all times the 
clinic or center operates. In addition, for 
rural health clinics, a nurse practitioner 
or a physician assistant is available to 
furnish patient care services at least 60 


percent of the time the clinic operates. 
+ * * * * 


m 6. Revise § 491.11 to read as follows: 


§ 491.11 Program evaluation. 

(a) The clinic or center carries out, or 
arranges for, an annual evaluation of its 
total program. 

(b) The evaluation includes review of: 

(1) The utilization of clinic or center 
services, including at least the number 
of patients served and the volume of 
services; 

(2) A representative sample of both 
active and closed clinical records; and 

(3) The clinic’s or center’s health care 
policies. 

(c) The purpose of the evaluation is to 
determine whether: 

(1) The utilization of services was 
appropriate; 

2) The established policies were 
followed; and 

(3) Any changes are needed. 

(d) The clinic or center staff considers 
the findings of the evaluation and takes 
corrective action if necessary. 


(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 
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Dated: March 30, 2006. 
Mark B. McClellan, 
Administrator, Centers for Medicare & 
Medicaid Services. 
Approved: June 12, 2006. 
Michael O. Leavitt, 
Secretary. 
[FR Doc. 06—7886 Filed 9-21-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


49 CFR Part 40 
[Docket OST-2006-24112] 
RIN 2105-AD57 


Procedures for Transportation 
Workplace Drug and Alcohol Testing 
Programs: Corrections to the Federal 
Register 


AGENCY: Office of the Secretary, DOT. 
ACTION: Final rule; correction. 


SUMMARY: The Department of 
Transportation published in the Federal 
Register of August 23, 2006, a final rule 
(effective September 22, 2006) which 
added state-licensed or certified 
marriage and family therapists to the list 
of credentialed professionals eligible to 
serve as substance abuse professionals 
under subpart O of 49 CFR part 40. The 
final rule also made a series of technical 
amendments to its drug and alcohol 
testing procedural rule. This notice 
corrects a misspelling in the final rule 
and adds text that was discussed in the 
preamble but omitted in the rule text. 
DATES: This correction is effective 
September 22, 2006. 

FOR.FURTHER INFORMATION CONTACT: 
Bohdan Baczara, Office of Drug and 
Alcohol Policy and Compliance, 400 


. Seventh Street, SW., Washington, DC 


20590; 202—366-—3784 (voice), 202—366— 
3897 (fax), or bohdan.baczara@dot.gov 
(e-mail). 

SUPPLEMENTARY INFORMATION: The Office 
of Drug & Alcohol Policy & Compliance 
published a final rule in the Federal 
Register (71 FR 49382). In this rule, 
there was a typographical error and an ~ 
omission of text. This notice will correct 
these oversights. 

w Inrule FR Doc. E6—13956 published 
on August 23, 2006 (71 FR 49382) make 
the following corrections. 


§40.3 [Corrected] 

w 1. On page 49384, in the second 
column, third line, replace the word 
“Material” with “Materials”. 


§ 40.281 [Corrected] 
@ 2. On page 49384, in the third column, 
add a new instruction 10a following the 
amendment to § 40.281 to read as 
follows: 
m “10a. Section 40.281 is further 
amended in the introductory text after 
the word ‘drug’ by adding the text ‘and 
alcohol’.” 

Dated: September 14, 2006. 
Jim L. Swart, 
Acting Director, Office of Drug and Alcohol 
Policy and Compliance, United States 
Department of Transportation. 
[FR Doc. E6—15617 Filed 9-21-06; 8:45 am] 
BILLING CODE 4910-9Xx-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 679 


[Docket No. 060216045-6045-01; I.D. 
091806A] 


~ 


Fisheries of the Exclusive Economic 
Zone Off Alaska; Adjustment of Pacific 
Cod Total Allowable Catch Amount in 
the Bering Sea and Aleutian Islands 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Temporary rule; inseason 
adjustment; request for comments. 


SUMMARY: NMFS is adjusting the 2006 
Pacific cod total allowable catch (TAC) 
amount in the Bering Sea and Aleutian 
Islands Management Area (BSAI). This 
action is necessary to allow harvest of 
Pacific cod that will not be harvested 
under the State of Alaska’s guideline 
harvest level (GHL) for the Aleutian 
Islands subarea state waters Pacific cod 
fishery. This action is consistent with 
the goals and objectives of the Fishery 
Management Plan for Groundfish of the 
BSAI (FMP). 
DATES: Effective September 19, 2006, 
through 2400 hrs, Alaska local time 
(A.1.t.), December 31, 2007. 

Comments must be received at the 
following address no later than 4:30. 
p-m., A.l.t., October 4, 2006. 


ADDRESSES: Send comments to Sue 


Salveson, Assistant Regional 


Administrator, Sustainable Fisheries 
Division, Alaska Region, NMFS, Attn: 
Ellen Walsh. Comments may be 
submitted by: 

e Mail to: P.O. Box 21668, Juneau, AK 
99802; 


e Hand delivery to the Federal 
Building, 709 West 9th Street, Room 
420A, Juneau, Alaska; 

e FAX to 907-586-7557; 

e E-mail to statepcodrelb@noaa.gov 
and include in the subject line of the e- 
mail comment the document identifier: 
statepcodrelb (E-mail comments, with or 
without attachments, are limited to 5 


megabytes); or 


e Webform at the Federal eRulemaking 
Portal: http://www.regulations.gov. 
Follow the instructions at that site for 
submitting comments. 

FOR FURTHER INFORMATION CONTACT: Josh 
Keaton, 907-586-7228. 
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
BSAI according to the FMP prepared by 
the North Pacific Fishery Management 
Council (Council) under authority of the 
Magnuson-Stevens Fishery 
Conservation and Management Act. 
Regulations governing fishing by U.S. 
vessels in accordance with the FMP 
appear at subpart H of 50 CFR part 600 
and 50 CFR part 679. 

The 2006 and 2007 final harvest 
specifications for groundfish in the 
BSAI (71 FR 10894, March 3, 2006) 
established the 2006 and 2007 Pacific 
cod acceptable biological catches (ABC) 
as 194,000 metric tons (mt) and 148,000 
mt, respectively. The TACs were set 
equal to the ABCs for Pacific cod in the 
BSAI. On March 14, 2006, NMFS 
reduced the Pacific cod TAC in the 


-BSAI after the Alaska Department of 


Fish and Game (ADF&G) announced by 
emergency regulation a Pacific cod GHL, 
west of 170 degrees west longitude in 
the Aleutian Islands subarea, equal to 
three percent of the Pacific cod ABC in 
the BSAI (71 FR 13777, March 17, 
2006). 

On August 28, 2006, ADF&G 
announced the closure of the 2006 state 
waters Pacific cod fishery, west of 170 
degrees west longitude in the Aleutian 
Islands subarea, effective 11:59 a.m. 
A.1.t., September 1, 2006. As of 
September 1, 2006, the Administrator, 
Alaska Region, NMFS, (Regional 
Administrator) has determined that 
ADF&G is making available 1,588 mt of 
unharvested Pacific cod from the 
Aleutian Islands state waters Pacific cod 
fishery to the federal Pacific cod . 
fisheries. As a result, the Regional 
Administrator has determined, using the 
best scientific information available, 
that the current 2006 TAC is incorrectly 
specified because the transfer of 
unharvested state waters GHL in the 
Aleutian Islands subarea to the federally 
managed fisheries requires an increase 
to the 2006 TAC of Pacific cod in the 
BSAI. This action will not exceed the 
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2006 ABC of Pacific cod in the BSAI (a)(2)(iv), the Regional Administrator the BSAI (71 FR 10894, March 3, 2006) 
established in the 2006 and 2007 final adjusts the 2006 Pacific cod TAC inthe and adjustment (71 FR 13777, March 17, 
harvest specifications for groundfish in BSAI. ’ 2006) are revised for the 2006 Pacific 
the BSAI (71 FR 10894, March 3, 2006). Pursuant to § 679.20(a)(7), Tables 1,2, cod TAC consistent with this 

Therefore, in accordance with 5, 12, and 14 of the 2006 and 2007 final adjustment. 

§ 679.25(a)(1)(iii), (a)(2)(i)(B) and ‘harvest specifications for groundfish in 
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TABLE 2—2006 AND 2007 APPORTIONMENT OF RESERVES TO ITAC CATEGORIES 
[Amounts are in metric tons] 


2007 Final ITAC 


6,938 


35,150 
16,188 
3,012 
2,971 
4,969 


132,793 


537 
207 
4,625 
750 


2006 Reserve 2007 Reserve 
Species—area or subarea 2006 Final ITAC 
Atka mackerel--Eastern Aleutian District and Bering 563 6,938 563 
Sea subarea 
Atka mackerel--Central Aleutian District 3,000 37,000 2,850 
. Atka mackerel--Western Aleutian District 1,163 14,338 1,313 
Pacific ocean perch--Eastern Aleutian District 231 2,849 244 
Pacific ocean perch--Central Aleutian District 228 2,808 241 
Pacific ocean perch--Wester Aleutian District 381 4,703, 403 
Pacific cod--BSAI 14,233 175,535 10,767 
Shortraker rockfish BSAI 44 537 44 
Rougheye rockfish BSAI 17 207 17 
Northern rockfish-BSAI 338 4,163 375 
Other rockfish--Bering Sea subarea 35 426 61 
Total 20,233 249,504 16,878 


208,140 


TABLE 5—2006 AND 2007 GEAR SHARES AND SEASONAL ALLOWANCES OF THE BSAI PACIFIC COD ITAC 


[Amounts are in metric tons] 


Gear Sector 


Per- 


2006 
Sub- 
total 
per- 
cent- 
ages 
for gear 
sectors 


Share 
of gear 


ment! 


2006 Seasonal apportion- 


Date 


Amount 


2007 
Share 
of gear 
sector 

total 


u 

Per | of gear 
ages sector 
for gear total 
sectors 


ment! 


2007 Seasonal apportion- 


Date 


Amount 


Total hook- 
and-line/pot 
gear 


n/a 


67,724 


Hook-and-line/ 
pot ICA 


n/a 


n/a 


n/a 


n/a 


Hook-and-line/ 
pot sub-total 


89,023 


n/a 


n/a 


67,224 


n/a 


n/a 


Hook-and-line n/a 71,218} Jan 1-Jun 10 n/a Jan 1-Jun 10 | 32,268 
Cc/P Jun 10—Dec 31 28,487 Jun 10—Dec 31 21,512 
Hook-and-line Wa n/a 0.3 267 Jan 1—Jun 10 160. n/a 0.3 202 Jan 1—Jun 10 121 
CV Jun 10—Dec 31 Jun 10—Dec 31 81 


Pot C/P 


2,938 


Jan i—Jun 10 
Sept 1-Dec 31 


n/a 


Jan 1—Jun 10 
Sept 1—Dec 31 


1,331 
887 


or Pot gear 


Pot CV n/a n/a 15 | 13,354 Jan 1—Jun 10 8,012 n/a 15} 10,084 Jan 1—Jun 10 6,050 
Sept 1—Dec 31 5,342 Sept 1—Dec 31 4,033 

CV < 60 feet Wa Wa 1.4 1,246 n/a J va na 1.4 941 Wa na |. 

LOA using 

Hook-and-line 


Total Trawl 
Gear 


Trawl CV 


Trawl CP 


47 


n/a 


n/a 


Jan 20-Apr 1 | 
Apr 1—Jun 10 
Jun 10-Nov 1 
Jan 20-Apr 1 
Apr 1—Jun 10 


Jun 10-Nov 1 


n/a 


28,876 
4,125 
8,250 
20,626 
12,375 
8,250 


62,413 


n/a n/a 
50} 31,206 
‘nla 


50} 31,206 


n/a 


nla}. 


n/a 


Jan 20—Apr 1 
Apr 1—Jun 10 
Jun 10—Nov 1 
Jan 20—Apr 1 
i—Jun 10 


Jun 10-Nov 1 


n/a 


21,844 
3,121 


15,603" 


9,362 
6,241 


| | 2006 | | | 
sector | | sector | 
| | | total | total | = — | | 
| | | 
| 99,523; n/a | n/a na na 
| | q 
| | | 
| nal nla | nia} 500 | m ona 500 
| n/a | 33| | 1,763 | | 3.3| 2,218 
| 1,175 
| 
| 82,502 = na | = = = 
| | | 
| | Wa | 
| | a | Wa 6,241 
| 50 | 41,251 | 
| | nia | 
| 
| | | 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006/Rules and Regulations 


55351 


TABLE 5—2006 AND 2007 GEAR SHARES AND SEASONAL ALLOWANCES 


OF THE BSAI PACIFIC COD 


Gear Sector 


TAC—Continued 
[Amounts are in metric tons} 
2006 2006 Seasonal apportion- 2007 2007 Seasonal apportion- 
total total 
Share Share Share 
| of gear of gear | | of gear 
ages Date Amount ages Date Amount 
for gear for gear 


Jig 3,510 na na| Jan 1-Apr30} 1,405| 2,656 na na| Jan1-Apr30| 1,062 
na na| Apr30-Aug31| na n/a| Apr30-Aug31| 531 
na r/a| Aug 31-Dec 31| 1,404 na Aug 31-Dec 31| 1,062 
Total 175,535 n/a na nla na | 132,793] va na nla na 


1For most non-trawl gear the first season is allocated 60 percent of the ITAC and the second season is allocated 40 percent of the ITAC. For 
jig gear, the first season and third seasons are each allocated 40 percent of the ITAC and the second season is allocated 20 percent of the 
ITAC. No seasonal harvest constraints are imposed for the Pacific cod fishery by catcher vessels less than 60 feet (18.3 m) LOA using hook- 
and-line or pot gear. For trawl gear, the first season is allocated 60 percent of the ITAC and the second and third seasons are each allocated 20 
percent of the ITAC. The trawl catcher vessels’ allocation is further allocated as 70 percent in the first season, 10 percent in the second season 
and 20 percent in the third season. The trawl catcher/processors’ allocation is allocated 50 percent in the first season, 30 percent in the second 
season and 20 percent in the third season. Any unused portion of a seasonal Pacific cod allowance will be reapportioned to the next seasonal 


allowance. 


TABLE 12—2006 AND 2007 LISTED BSAI AMERICAN FISHERIES ACT CATCHER/PROCESSOR GROUNDFISH 
SIDEBOARD LIMITS 
[Amounts are in metric tons] 


Target species 


1995 - 1997 


Area 


Total 
catch 


Ratio of 
retained 
catch to 
total 
catch 


Pacific cod trawl 
Sablefish trawl 


Atka mackerel 


Yellowfin sole 
Rock sole 
Greenland turbot 


Flathead sole 
Alaska plaice 
Other flatfish 


Northern rockfish 


Other rockfish 


Squid ‘ 
Other species 


Arrowtooth flounder 


Pacific ocean perch 


Shortraker rockfish 
Rougheye rockfish 


6,317 | 169,362 
121 17,305 0.007 
23 4,987 0.005 
76 33,987 0.002 
1,925 52,755 0.036 
14 9,438 0.001 
3,058 52,298 0.058 

12 4,879 


1The seasona! apportionment of Atka mackerel in the open access fishery is 50 percent in the A season and 50 percent in the B season. List- 
ed AFA catcher/processors are limited to st no more than zero in the Eastern Aleutian District and Bering Sea subarea, 20 percent of 


the annual ITAC specified for the Western Aleutian District, and 11.5 percent of the annual ITAC specified for the Central Aleutian District. 


Share 
are 
of gear 
sector 
total 
; ITAC. 2006 C/P ITAC 2007 C/P 
i Po | Retained available sideboard available sideboard 
catch to trawl limit to trawl limit 
C/Ps C/Ps 
BSA 12,424 48,177 | 0.258 41,251 10,643 31,206 8,051 
3 6S za 8 497 0.016 1,199 19 1,148 18 
0 145 0.000 638 0 582 0 
Central Al n/a nla n/a n/a n/a Wa Wa 
‘ A season’ .... n/a Wa 0.115 18,500 2,128 17,575 2,021 
HLA limit2 ... n/a n/a - Wa 11,100 1,277 10,545 1,213 
k B season’ .... n/a n/a 0.115 18,500 2,128 17,575 2,021 
a HLA limit? ... n/a n/a Wa 11,100 1,277 10,545 1,213 
Western Al ..... n/a n/a n/a n/a n/a Wa n/a 
"i A season’ .... n/a n/a 0.200 7,169 1,434 8,094 1,619 
HLA limit? ... n/a n/a Wa 4,301 860 4,856 - 
P B season’ .... n/a n/a 0.200 7,169 1,434 8,094 1,619 
HLA limit? ... n/a na Wa 4,301 860 4,856 971 
BSAI .............. 100,192 | 435,788 0.230 81,346 18,710 91,495 21,044 
P| BSAI .............. 35,275 1,305 37,400 1,384 
1,607 11 1,543 11 
723 4 693 3 
11,050 22 15,300 31 
BSAI ............... 16,575 597 18,700 673 
po BSAI .............. 6,800 7 12,750 13 
Bonar. 2,975 173 4,250 247 
1,190 2 2,516 5 
Eastern Al ...... 125 6,179 | 0.020 2,849 57 3,012 60 
Central Al ...... 3 5,698 0.001 2,808 3 2,971 3 
a Western Al ..... 54 13,598 0.004 4,703 19 4,969 20 
BSAIL .............. 91 13,040 0.007 4,163 29 4,625 32 
z po BSAI .............. 50 2,811 0.018 537 10 537 10 
a BSAI .............. 50 2,811 0.018 207 4 207 tony 4 
18 621 0.029 426 12 750 22 
a 22 806 0.027 502 14 502 14 
a P| : BSAI .............. 73 3,328 0.022 1,084 24 1,084 24 
553 68,672 0.008 24,650 197 22,950 184 
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2 Harvest Limit. Area (HLA) limit refers to the amount of each seasonal allowance that is available for fishing inside the HLA (see § 679.2). In 
2006 and 2007, 60 percent of each seasonal allowance is available for fishing inside the HLA in the Western and Central Aleutian Districts. 


TABLE 14—2006 AND 2007 BSAI AMERICAN FISHERIES ACT CATCHER VESSEL SIDEBOARD LIMITS 


[Amounts are in metric tons] 


Species 


Fishery by area/season/ 
processor/gear 


2007 initial 
TAC 


Pacific cod 


Sablefish 


Atka mackerel 


Yellowfin sole 
Rock sole 
Greenland Turbot 


Arrowtooth flounder 
Alaska plaice 
Other flatfish 
Pacific ocean perch 


Northern rockfish 
Shortraker rockfish 
Rougheye rockfish 
Other rockfish 


Squid 
Other species 
Flathead Sole 


BSAI 
Hook-and-line CV ........ 

Jan 1 - Jun 10 ........... 
Jun 10 - Dec 31 ......... 

Pot gear CV ................. 
Jan 1 - Jun 
Sept 1 - Dec 31 ......... 

CV < 60 feet LOA using 

hook-and-line or pot 

gear. 

Trawl gear CV ............. 
Jan 20 - Apr 1 
Apr 1 - Jun 10 «0.00... 
Jun 10 - Nov 1 ........... 

BS trawl gear ................. 

Al trawl gear 

Eastern 


Jan 1 - Apr 15 ............ 
Sept 1 - Nov 1 


Ratio of 1995- 
1997 AFA CV 2006 initial 2006 Catcher ves- 
catch to 1995-— TAC sel sideboard limits 
1997 TAC 
n/a nla 
0.0000 | 3,510 0 
n/a n/a n/a 
0.0006 . 160 0 
0.0006 107 0 
n/a n/a n/a 
0.0006 8,013 5 
0.0006 5,341 3 
0.0006 1,245 1 
n/a n/a n/a 
-0.8609 28,876 24,859 
0.8609 4,125 3,551 
6.8609 8,250 7,102 
0.0906 1,199 109 
0.0645 638 41 
n/a n/a n/a 
0.0031 69 0 
n/a n/a - n/a 
0.0032 3,434 
0.0032 3,434 | - 11 
n/a n/a n/a 
0.0001 18,500 2 
0.0001 11,100 1 
0.0001 18,500 2 
0.0001 11,100 1 
n/a n/a n/a 
0.0000 7,169 0 
n/a 4,301 0 
0.0000 7,169 0 
n/a 4,301 0 
0.0647 81,346 5,263 
0.0341 35,275 1,203 
0.0645 1,607 104 
0.0205 723 15 
0.0690 11,050 762 
0.0441 6,800 300 
0.0441 2,975 131 
0.1000 1,190 119 
0.0077 2,849 22 
0.0025 2,808 7 
0.0000 4,703 0 
0.0084 4,163 ; 35 
0.0037 537 2 
0.0037 207 1 
0.0048 426 2 
0.0095 502 
0.3827 1,084 415 
0.0541 24,650 : 1,334 
16,575 


2007 Catcher ves- 
sel sideboard limits 
n/a n/a 
2,656 0 
n/a n/a 
121 0 
81 0 
n/a n/a 
6,050 4 
4,033 2 
941 1 
n/a n/a 
21,844 18,805 
3,121 2,687 
6,241 5,373 
1,148 104 
582 38 
n/a n/a 
69 0 
nla n/a 
3,434 11 
3,434 43 
n/a n/a 
17,575 2 
10,545 1 
17,575 2 
10,545 
n/a n/a 
8,094 0 
4,856 0 
8,094 0 
4,856 0 
91,495 5,920 
37,400 1,275 
1,543 100 
693 14 
15,300 1,056 
12,750 562 
4,250 187 
2,516 252 
3,012 23 
2,971 7 
4,969 0 
4,625 39 
537 2 
207 1 
750 4 
502 5 
1,084 415 
22,950 1,242 
18,700 


Classification 


This action responds to the best 
available information recently obtained 
from the fishery. The Assistant 
Administrator for Fisheries, NOAA 
(AA), finds good cause to waive the 

' requirement to provide prior notice and 
opportunity for public comment 


pursuant to the authority set forth at 5 


U.S.C. 553(b)(B) as such requirement is 
impracticable and contrary to the public 


interest. This requirement is 


impracticable and contrary to the public 
interest as it would prevent NMFS from 


responding to the most recen 


data in a timely fashion and would 


delay the adjustment of the 2 


‘cod TAC in the BSAI. ADF&G 
announced the closure of the state 


t fisheries 


006 Pacific 


waters Pacific cod fishery in the 
Aleutian Islands subarea, effective 11:59 
a.m., A.l.t, September 1, 2006. Since the 
2006 fisheries are currently underway, it 
is necessary to immediately adjust the 
TAGs to allow harvest of additional 
Pacific cod in the BSAI. Immediate 
adjustment is necessary to allow for the 
orderly conduct and efficient operation 
of this fishery, allow the industry to 


| 
4 
| 
— | | 
| | | 
| | 
| | 
| 
| | 
| 
| | | 
| 
| 
Other-qear 
| 
| Sept 1 - Nov 1 ............. | | b 
| 
| Western Al | | 
| Sept 1 - Nov 1 | 
| 
| 
| | | 
| Western | | 
| 
| 
| 4 
| BS trawl gear | | 
1 
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plan for the remainder of the 2006 
fishing season, and avoid potential 
disruption to the fishing fleet and 
processors. 

The AA also finds good cause to 
waive the 30-day delay in the effective 
date of this action under 5 U.S.C. ; 
553(d)(3). This finding is based upon 


prior notice and opportunity for public 
comment. 

Under § 679.25(c)(2), interested 
persons are invited to submit written 
comments on this action to the above 
address until October 4, 2006. 

This action is required by § 679.20 
and § 679.25 and is exempt from review 


the reasons provided above for waiver of under Executive Order 12866. 


Authority: 16 U.S.C. 1801 et seq. 

Dated: September 18, 2006. 
James P. Burgess, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
{FR Doc. 06-8074 Filed 9-19-06; 1:45 pm] 
BILLING CODE 3510-22-S 
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Proposed Rules 


Federal Register 
Vol. 71, No. 184 


Friday, September 22, 2006 


This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
tules. 


DEPARTMENT OF COMMERCE 
2 CFR Part 1326 


15 CFR Parts 14 and 26 
[Docket No. 060830228-6228-01] 
RIN 0605—AA23 
Department of Commerce 


Implementation of OMB Guidance on 
Nonprocurement Debarment and 


Suspension 
AGENCY: Department of Commerce. 
ACTION: Proposed rule. 


SUMMARY: The Department of Commerce 
(Department) proposes to remove its 
regulations implementing the 
government-wide common rule on 
nonprocurement debarment and 
suspension, currently codified at Title 
15, and to adopt the Office of 
Management and Budget’s (OMB) 
guidance at Title 2 of the Code of 
Federal Regulations (CFR) published in 
. the Federal Register on August 31, 
2005. This proposed regulatory action 
would implement the OMB’s initiative 
to streamline and consolidate all federal 
regulations on nonprocurement 
debarment and suspension into one part 
of the CFR. The Department does not 
intend to modify any of its current 
policy. 
DATES: Submit comments on the 
proposed regulatory action by October 
23, 2006. 
ADDRESSES: Comments on this proposed 
action should be sent to Gary Johnson, 
U.S. Department of Commerce, Room 
H-6054, 14th & Constitution Avenue, 
NW., Washington, DC 20230. - 
FOR FURTHER INFORMATION CONTACT: For 
further information, please contact Gary 
Johnson at (202) 482-1679 or by e-mail 
at gjohnso3@doc.gov. 
SUPPLEMENTARY INFORMATION: 
Background 

On August 31, 2005, the Office of 


Management and Budget (OMB) issued 
an interim final guidance that 


implemented its Guidance for 
Governmentwide Debarment and 
Suspension (Nonprecurement), codified 
in Part 180 of title 2 of the Code of 
Federal Regulations (70 FR 51862, 
August.31, 2005). In addition to 
restating and updating its guidance on 
nonprocurement debarment and 
suspension, the interim final guidance 


. ‘requires all federal agencies to adopt a 
. New approach to Federal agency 


implementation of the guidance. OMB 
requires each agency to issue a brief rule 
that: (1) Adopts the guidance, giving it 
regulatory effect for that agency’s" 
activities; and (2) states any agency- 
specific additions, clarifications, and 
exceptions to the government-wide 
policies and procedures contained in 
the guidance. That guidance also 
requires agencies to implement the 
OMB guidance by February 28, 2007. 


Pursuant to the requirements in 
OMB’s interim final guidance, the 
Department of Commerce (Department) 
proposes to: 


(1) Remove 15 CFR Part 26; (2) replace 
the Department’s part containing the 
full text of the debarment and 
suspension common rule with a brief 
part implementing OMB’s guidance and 
any provisions specific to the 
Department; (3) co-locate the 
Department’s part with OMB’s guidance 
in 2 CFR along with other agencies’ 
regulations in that title; and (4) revise 
references in 15 CFR Part 14 with the 
citation to the Department’s regulations 
located in-Title 2, Part 1326. 


This proposed regulatory action 
would implement the OMB’s initiative 
to streamline and consolidate all federal 


_regulations on nonprocurement 


debarment and suspension into one part 
of the CFR, and does not intend to 
modify any of the Department’s current 
policy. 

Invitation to Comment 


We intend the proposed new part in 
2 CFR to adopt the OMB guidelines with 
the same additions and clarifications we 
made to the common rule on 
nonprocurement debarment and 
suspension in the Federal Register 
publicatior of November 26, 2003 (68 
FR 66575). We invite comments on the 
provisions contained in the common 
rule as well as any aspect of this 
proposed rulemaking. 


Executive Order 12866 


This proposed regulatory action has 
been determined to be not significant for 
purposes of E.O. 12866. 


Regulatory Flexibility Act of 1980 
(5 U.S.C. 605(b)) 


The Chief Counsel for Regulation at 
the Department of Commerce certified 
to the Chief Counsel for Advocacy at the 
Small Business Administration that this 
rule, if adopted, would not have a 
significant economic impact on a 
substantial number of small entities. 
This action would merely remove the 
DOC’s current policy and provisions 
related to the debarment and suspension 
common rule and replace it with a brief 
part adopting OMB’s guidance and 
implementing any provisions specific to 
the Department. In addition, it would 
co-locate the Department’s regulations 
with OMB’s guidance in 2 CFR along 
with other agencies’ rules in that title. 
These revisions are purely 
administrative in nature and do not 
modify the Department’s current policy. 
Because these changes are not 
substantive, the Chief Counsel for 
Regulation certified that this action 
would not have a significant economic 
impact on a substantial number of small 
entities. 


Unfunded Mandates Act of 1995 
(Sec. 202, Pub. L. 104—4) 


This proposed regulatory action does . 
not contain a Federal mandate that will 
result in the expenditure by State, local, 
and tribal governments, in aggregate, or 
by the private sector of $100 million or 
more in any one year. 


Paperwork Reduction Act of 1995 
(44 U.S.C., Chapter 35) 


This regulatory action will not impose. 
any additional reporting or 
recordkeeping requirements under the 
Paperwork Reduction Act. 
Notwithstanding any other provision of 
law, no person is required to respond to, 
nor shall any person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
Paperwork Reduction Act unless that 
collection displays a currently valid 
OMB Control Number. 


Federalism (Executive Order 13132) 


This proposed regulatory action does 
not have Federalism implications, as set 
forth in Executive Order 13132. It will 
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States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

List of Subjects © 

2 CFR Part 1326 


Administrative practice and 


’ procedure, Debarment and suspension, 


Grant programs, Reporting and 
recordkeeping requirements. 


15 CFR Part 14 


Accounting, Administrative pratice 
and procedure, Grant programs, 
Reporting and recordkeeping 
requirements. 


15 CFR Part 26 


Administrative practice and | 
procedure, Debarment and suspension, 
Grant programs, Reporting and 
recordkeeping requirements. 

Issued this 18th day of September at 
Washington, DC. 

Michael S. Sade, 


Director for Acquisition Management and 
Procurement Executive. 


Accordingly, under the authority of 5 
U.S.C. 301; Sec. 2455, Pub. L. 103-355, 
108 Stat. 3327 (31 U.S.C. 6101 note); 
E.O. 12549 (3 CFR, 1986 Comp., p. 189); 
and E.O. 12689 (3 CFR, 1989 Comp., 

p. 235) the Department of Commerce 
proposes the following amendments to 
the Code of Federal Regulations, Title 2, 
Subtitle B, Title 15 Part 14 and Title 15 
Part 26, as follows: 


Title 2—Grants and Agreements 


1. Add Chapter 13, consisting of Part 
1326 to Subtitle B to read as follows: 


Chapter 13—Department of Commerce 


PART 1326—NONPROCUREMENT 
DEBARMENT AND SUSPENSION 


Sec. 

1326.10 What does this part do? 

1326.20 Does this part apply to me? 

1326.30 What policies and procedures must 
follow?. 


Subpart A—General 


1326.137 Who in the Department of — 
Commerce may grant an exception to let 
an excluded person participate in a 
covered transaction? 


Subpart B—Covered Transactions 


1326.215 Which nonprocurement 
transactions, in addition to those listed 
in 2 CFR 180.215, are not covered 
transactions? 

1326.220 What contracts and subcontracts, 
in addition to those listed in 2 CFR 
180.220, are covered transactions? ' 


_ not have substantial direct effects on the Subpart C—Responsibilities of Participants 


Regarding Transactions 


1326.332 What methods must I use to pass 
requirements down to participants at 
lower tiers with whom I intend to do 
business? 


Subpart D—Responsibilities of Federai 

Agency Officials Regarding Transactions | 

1326.437 What method do I use to 
communicate to a participant the 
requirements described in the OMB | 
guidance at 2 CFR 180.435? 


Subparts E-H—[Reserved] 
Subpart I—Definitions 


1326.970 Nonprocurement transaction 
(Department of Commerce supplement to 
government-wide definition at 2 CFR 
180.970). 


‘Subpart J—[Reserved] 


- Authority: 5 U.S.C. 301; Sec. 2455, Pub. L. 
103-355, 108 Stat. 3327; E.O. 12549, 3 CFR, 
1986 Comp., p. 189; E.O. 12689, 3 CFR, 1989 
Comp., p. 235. 


1326.10 What does this part do? 


This part adopts the Office of 
Management and Budget (OMB) 
guidance in Subparts A through I of 2 
CFR part 180, as supplemented by this 
part, as the Department of Commerce 
policies and procedures for 
nonprocurement debarment and 
suspension. It thereby gives regulatory 
effect to the OMB guidance as 
supplemented by this part. This part 
satis‘ies the requirements in section 3 of 
Executive Order 12549, ‘“‘Debarment and 
Suspension” (3 CFR 1986 Comp., 

p. 189), Executive Order 12689, 
“Debarment and Suspension” (3 CFR 
1989 Comp., p. 235) and 31 U.S.C. 6101 
note (Section 2455, Public Law 103— 
355, 108 Stat. 3327). 


1326.20 Does this part apply to me? 


This part and, through this part, 
pertinent portions of the OMB guidance 
in Subparts A through I of 2 CFR part 
180 (see table at 2 CFR 180.100(b)) 
apply to you if you are a— 

(a) Participant or principal in a 
“covered transaction” (see Subpart B of 
2 CFR part 180 and the definition of 
“nonprocurement transaction”’ at 2 CFR 
180.970, as supplemented by Subpart B 
and § 1326.970 of this part). 


(b) Respondent in a Department of 
Commerce or debarment 
action. 

(c) Department of Commerce 
debarment or suspension official; 

(d) Department of Commerce grants 
officer, agreements officer, or other 
official authorized to enter into any type 
of nonprocurement transaction that é isa 
covered transaction; 


§ 1326.30 . What policies and. procedures 
must | follow? 

The Department of Commerce policies 
and procedures that you must follow are 
the policies and procedures specified in 
each applicable section of the OMB 
guidance in Subparts A through I of 2 
CFR part 180, as that section is 
supplemented by the section in this part 
with the same section number. The 
contracts that are covered transactions, 
for example, are specified by section 
220 of the OMB guidance (i.e., 2 CFR 
180.220) as supplemented by section 
220 in this part (i.e., § 1326.220). For 
any section of OMB guidance in 
Subparts A through I of 2 CFR 180 that 
has no corresponding ‘section in this 
part, Department of Commerce policies 
and procedures are those in the OMB 
guidance. 


Subpart A—General 


§ 1326.137. Who in the Department of 
Commerce may grant an exception to let an 
excluded person participate in a covered 
transaction? 

Within the Department of Commerce, 
the Secretary of Commerce or designee 
has the authority to grant an exception 
to let an excluded person participate in 
a covered transaction, as provided in the 
OMB guidance at 2 CFR 180.135. 


Subpart B—Covered Transactions 


§1326.215 Which nonprocurement 
transactions, in addition to those listed in 
2 CFR 180.215, are not covered 
transactions? 

(a) For purposes of the Department of 
Commerce, a transaction that the 
Department needs to respond to a 
national or agency-recognized 
emergency or disaster includes the 
Fisherman’s Contingency Fund. 

(b) For purposes of the Department of 
Commerce, an incidental benefit that 
results from ordinary governmental 
operations includes: 

(1) Export Promotion, Trade 
Information and Counseling, and Trade 
policy. 

(2) Geodetic Surveys and Services 
(Specialized Services). 

(3) Fishery Products Inspection 
Certification. 

(4) Standard Reference Materials. 

(5) Calibration, Measurement, and 
Testing. 

(6) Critically Evaluated Data 
(Standard Reference Data). 

(7) Phoenix Data System. 

(8) The sale or provision of products, 
information, and services to the general 
public. 

(c) For purposes of the Department of 
Commerce, any other transaction if the 
application of an exclusion to the 
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transaction is prohibited by law 
includes: 

(1) The Administration of the Anti- 
dumping and Countervailing Duty 
Statutes. 

(2) The export Trading Company Act 
Certification of Review Program. 


(3) Trade Adjustment Assistance 
Program Certification. 


(4) Foreign Trade Zones Act of 1934, 
as amended. 


(5) Statutory Import Program.. 


§1326.220 What contracts and 
subcontracts, in addition to those listed in 
2 CFR 180.220, are covered transactions? 


In addition to the contracts covered 
under 2 CFR 180.220(b) of the OMB 
guidance, this part applies to a 
subcontract that is awarded by a 
participant in a procurement transaction 
covered under 2 CFR 180.220(a), if the 
amount of the subcontract exceeds or is 
expected to exceed $25,000. This 
extends the coverage of the Department 
‘of Commerce nonprocurement 
suspension and debarment requirements 
to one additional tier of contracts under 
covered nonprocurement transactions, 
as permitted under the OMB guidance at 
2 CFR 180.220{(c) (see optional lower 
tier coverage in the figure in the 
Appendix to 2 CFR part 180). 


Subpart C—Responsibilities of 
Participants Regarding Transactions 


§1326.332 What methods must! use to 
pass requirements down to participants at 
lower tiers with whom | intend to do 
business? 


You as a participant must include a 
term or condition in lower-tier 
transactions requiring lower-tier 
participants to comply with Subpart C 
of the OMB guidance in 2 CFR Part 180, 
as supplemented by this subpart. 


Subpart D—Responsibilities of Federal 
Agency Officials Regarding 
Transactions 


§1326.437 What method do | use to 
communicate to a participant the 
requirements described in the OMB 
guidance at 2 CFR 180.4357? 


To communicate to a participant the 
requirements described in 2 CFR 
180.435 of the OMB guidance, you must 
include a term or condition in the 
transaction that requires the . 
participant’s compliance with subpart C 
of 2 CFR part 180, as supplemented by 
Subpart C of this part, and requires the 
participant to include a similar term or 
condition in lower-tier covered ; 
transactions. 


Subparts E-H—[Reserved] 
Subpart I—Definitions 


§1326.970 Nonprocurement transaction 
(Department of Commerce supplement to 
government-wide definition at 2 CFR 
180.970). 

For purposes of the Department of 
Commerce, nonprocurement transaction 
includes the following: 

(a) Joint project Agreements under 15 
1525. 

(b) Cooperative research and 
development agreements. 

(c) Joint statistical agreements. 

(d) Patent licenses under 35 U.S.C. 

§ 207. 

(e) NTIS joint ventures, 15 U.S.C. 

§ 3704b. 


Subpart J—[Reserved] 
Title 15, Commerce and Foreign Trade 


Part 26—Department of Commerce 


PART 26—[REMOVED] 
2. Remove Part 26. 
Title 15, Commerce and Foreign Trade 


PART 14—DEPARTMENT OF 
COMMERCE 


3. The authority citation for part 14 
continues to read as follows: 

Authority: 5 U.S.C. 301; OMB Circular A-— 
110 (64 FR 54926, October 8, 1999). 

4. Section 14.13 is amended by 
removing the citation ‘15 CFR Part 26” 
and adding in its place the citation “2 
CFR Part 1326”. 


[FR Doc. 06-8022 Filed 9—21—06; 8:45 am] 
BILLING CODE 3510-FA-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 51 

[Docket Number FV-06-303] 


Potatoes; Grade Standards 


AGENCY: Agricultural Marketing Service, 
USDA..: 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
revise the United States Standards for 
Grades of Potatoes. These standards are 
issued under the Agricultural Marketing 
Act of 1946. The use of these grading 
standards is voluntary unless potatoes 
are under a marketing order that 
provides for certain requirements'set 
forth in the grade standards or the 


potatoes are subject to import 
requirements under the Agricultural 
Marketing Agreement Act of 1937. The 
changes being proposed are the results 
of the detailed work performed by the 
Joint U.S./Canadian Potato Council that 
was charged with harmonizing the U.S. 
and Canadian Potato Grade Standards. 
The purpose for this revision is to 
update and revise the standards to more 
accurately represent today’s 
practices. 


DATES: Comments must be received by 
November 21, 2006. 


ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal. Comments 
must be sent to the Standardization 
Section, Fresh Products Branch, Fruit 
and Vegetable Programs, Agricultural 
Marketing Service, U.S. Department of 
Agriculture, 1400 Independence Ave., 
SW., Room 1661 South Building, Stop 
0240, Washington, DC 20250-0240; Fax 
(202) 720-8871, E-mail. 
FPBDocketclerk@usda.gov. Comments 
should make reference to the date and 
page number of this issue of the Federal 
Register and will be made available for 
public inspection in the above office 
during regular business hours. 
Comments can also be submitted on the 
Internet at: http://www.regulations.gov. 
The current United States Standards for 
Grades of Potatoes, along with the 
proposed changes, will be available 
either through the address cited above - 
or by accessing the AMS, Fresh 
Products Branch Web site at: hitp:// 
www.ams.usda.gov/standards/ 
stanfrfv.htm. 


FOR FURTHER INFORMATION CONTACT: 
Cheri Emery, at the above address or 
call (202) 720-2185; E-mail 
Cheri.Emery@usda.gov. 


SUPPLEMENTARY INFORMATION: 
Executive Order 12866 and 12988 


The Office of Management and Budget 
has waived the review process required 
by Executive Order 12866 for this 
action. This rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. This action is not 
intended to have retroactive effect. This 
rule will not preempt any state or local 
laws, regulations, or policies, unless 
they present an irreconcilable conflict 
with this rule. There are no 
administrative procedures which must 
be exhausted prior to any judicial 
challenge to the provisions of the rule. 


Regulatory Flexibility Act and 
Paperwork Reduction Act 


The Joint U.S./Canadian Council, 
which was established by the United 
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States Secretary of Agriculture and the - 
Canadian Minister of Agriculture was 
charged with harmonizing the U.S. and 
Canadian grade standards. The United 
States Standards for Grades of Potatoes 
was last revised in 1991. The Council, 
which consists of representatives from 
the industry and government, meets 
annually to discuss issues concerning 
cross border marketing and trade of 
potatoes. AMS and the Canadian Food 
Inspection Agency (CFIA) have been 


_ working with the Council for the past 14 


years in the harmonizing of the 
standards. To complete the 
harmonization process both the 
Canadian and U.S. grade standards 
require a revision. The revisions being 
proposed will benefit all aspects of the 
potato industry and make the standards 
current with today’s marketing trends 
and practices. 

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
AMS has considered the economic 
impact of this action on small entities. 
The purpose of the RFA is to fit 
regulatory actions to the scale of 
businesses subject to such actions in 
order that small businesses will not be 
unduly or disproportionately burdened. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis. 
Interested parties are invited to submit 
information on the regulatory and 
informational impacts of this action on 
small businesses. 

This rule will revise the U.S. 
Standards for Grades of Potatoes that 
were issued under the Agricultural 
Marketing Act of 1946. Standards issued 
under the 1946 Act are voluntary. 

Small agricultural service firms, 
which include handlers, have been 
defined by the Small Business 
Administration (SBA) (13 CFR 121.201) 
as those having annual receipts of less 
than $6,500,000, and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000. 
Using annual data from the National — 
Agricultural Statistics Service (NASS), 
the average potato crop value for 2002- 
2004 is $2.538 billion. Dividing that 
figure by 9,408 farms yields an average 
potato crop value per farm of just under 
$270,000. Since this is well under the 
SBA threshold of annual receipts of 
$750,000, it can be concluded that the 
majority of these producers may be 
classified as small entities. 

Additional evidence comes from 
examining the Agricultural Census 
acreage breakdown more closely. Out of 
a total of 9,408 potato farms in 2002, 60 
percent were under 5 acres and 76 
percent were under 100 acres. An 
estimate of the number of acres that it 
would take to produce a'crop valued at 


$750,000 can be made by dividing the 
2002-04 average crop value of $2.538 
billion by three-year average bearing 
acres (1.227 million), yielding an 
average potato revenue per acre estimate 
of $2,068. Dividing $750,000 by $2,068 
shows that farms with at least 363 acres 
that received at least the average price 
in 2002-04 would have produced crops 
valued at $750,000 or more, and would 
be therefore be considered large potato 
farms under the SBA definition. 
Looking at farm numbers for additional 
census size categories shows that 8,084 
potato farms (86 percent) are under 250 
acres and 8,735 (92 percent) are under 
500 acres. Since a farm with 363 acres 
of potatoes falls into middle of this 
range, it can be concluded that the 
proportion of small potato farms under 
the SBA definition is likely to be 
between 86 and 90 percent of all U.S. 
potato farms. 

This proposed rule would: Develop en 
route or at destination tolerances for the 
U.S. No. 1 and U.S. No. 2 grades, revise 
current tolerances in all grades, delete 
the “Unclassified” section, and define 
damage and serious damage by the 
following defects which will be added 
to Table III of the External Defects 
section: Cuts, Clipped Ends, Elephant 
Hide, Flattened or Depressed Areas/ 
Pressure Bruises, Grub Damage, 
Nematode (Root Knot), Rodent or Bird 
Damage, Russeting, Silver Scurf, Sunken 
Discolored Areas, and Surface Cracks. 
The following defects and scoring 
guidelines that are currently listed in 
Table III of the External Defects section 
would be modified to reflect current | 
inspection instructions: Air Cracks, 
Bruises, External Discoloration, Flea 
Beetle Injury, Greening, Growth Cracks, 
Rhizoctonia, Pitted Scab, Russet Scab, 
Surface Scab, and Wireworm or Grass 
Damage. Also, a revision to the current | 
scoring guide for sprouts is being 
proposed. In the Internal Defects 
section, Internal Black Spot would be 
revised by implementing a color chip to 
assist in the scoring of this defect. Also, 
Table IV in this section would be 
redesignated as Table 1. Additionally, a 
revised large size is being proposed as 
well as adding Chef and Creamer sizes. 

The effects of this rule are not 
expected to be disproportionately 
greater or smaller for small handlers or 
producers than for larger entities. 

This proposed action would make the 
standard more consistent and uniform 
with marketing trends and practices. 
This proposed action will not impose 
any additional reporting or 
recordkeeping requirements on either 
small or large potato producers, 
handlers, or importers. USDA has not 
identified any Federal rules that 


duplicate, overlap, or conflict with this 
rule. However, there are marketing 
programs which regulate the handling of 
potatoes under (7 CFR parts 945-948 
and 953). Potatoes under a marketing 
order have to meet certain requirements 
set forth in the grade standards. In 
addition, potatoes are subject to Section 
8e import requirements under the 
Agricultural Marketing Act of 1937, as 
amended (7 U.S.C. 601-674) which 
requires imported potatoes to meet 
grade, size, and quality under the 
applicable marketing order (7 CFR part . 
980). 

Alternatives were considered for this 
action. One alternative would be to not 
issue a proposed rule. However, the 
need for revisions have increased as a 
result of changing market 
characteristics. The proposal represents 
approximately 14 years of research, 
surveys, and other input from all sectors 
of the potato industry and government. 
The purpose of these proposed 
standards is to facilitate the marketing 
of agricultural commodities. 


Background and Proposed Rule 
In 1991, the Joint U.S./Canadian 
Council was established by the U.S. 
Secretary of Agriculture and the 
Canadian Minister of Agriculture to 
discuss issues concerning cross border 
marketing and trade of potatoes. The 
Council was charged with working 
towards harmonizing the U.S. and 
Canadian Potato Grade Standard. 
Government representatives from both 
countries have been providing technical 
assistance and guidance to the Council 
with regard to the interpretation of the 
standards and scoring guides of defects. 
The Council formed a Grade 

Harmonization Committee (Committee) 
to work on the harmonization of the two 
standards. The harmonization process 
was divided into several phases. The 
Committee began by focusing its 
attention on defects that could be 
harmonized with adjustments that 
would not involve a revision of the 
standards. These defects include those 
for which the scoring guides were — 
defined in inspection instruction 
handbooks or ones for which the scoring 
guides are listed in the standards as 
scorable when “materially or seriously 
affecting the appearance.” The defining 
of “materially or seriously affecting the 
appearance” for certain defects will also 
provide for more uniformity with regard 
to how the U.S. standards are applied 
nationwide. The final phase of the 
harmonization process requires a 
revision to the United States Standards 
for Grades of Potatoes. 

‘This proposed rule would: Develop en 
route or at destination tolerances for the 
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U.S. No. 1 and U.S. No. 2 grades, revise 
current tolerances in all grades, delete 
the “Unclassified” section, and define 
damage and serious damage by the 
following defects which will be added 
to Table III of the External Defects 
section: Cuts, Clipped Ends, Elephant 
Hide, Flattened or Depressed Areas/ 
Pressure Bruises, Grub Damage, 
Nematode (Root Knot), Rodent or Bird 


Damage, Russeting, Silver Scurf, Sunken 


Discolored Areas, and Surface Cracks. 
Also, the following defects and scoring 


guidelines that are currently listed in 
Table III of the External Defects section 
would be updated to better reflect 
current inspection instructions: Air 
Cracks, Bruises, External Discoloration, 
Flea Beetle Injury, Greening, Growth 
Cracks, Rhizoctonia, Pitted Scab, Russet 
Scab, Surface Scab, and Wireworm or 
Grass Damage. Also, a revision to the 
current scoring guide for sprouts is 
being proposed. In the Internal Defects 
section, Internal Black Spot would be 
revised by implementing a color chip to 


assist in the scoring of this defect. Also, 
Table IV in this section would be 
redesignated as Table 1. Additionally, a 
revised large size is being proposed as 
well as adding Chef and Creamer sizes. 
in an effort to clearly outline these 
proposed changes, the first column of 
the following chart shows the section as 
it currently reads, the second column 
shows the proposed change and the 
third column states why the change is 
being proposed: 


Current standard 


Proposed standard 


. Discussion 


§51.1540 U.S. Extra No. 1 


“U.S. Extra No. 1” consists of potatoes 


which meet the following requirements: 
(a) Similar varietal characteristics; 
(b) Firm; 
(c) Clean; 
(d) At least fairly well matured; 


(e) Fairly well shaped, with 50 percent or 


more well shaped; 
(f) Free from; . 
(1) Freezing; 
(2) Blackheart; 


(3) Late blight, southern bacterial wilt and 


ring rot; and, | 
(4) Soft rot and wet breakdown. 
(g) Free from injury caused by: 
(1) Sprouts; and, = 
(2) Internal defects. 


(h) Free from damage by any other cause. 
See §§ 51.1564 and 51.1565. 

(i) Size. The potatoes shall be not less 
than 21% inches in diameter or 5 ounces 
in weight and shall not vary more than 
1% inches in diameter or more than 6 
ounces in weight. 

(j) For tolerances see § 51.1546. 


§ 51.1544 Unclassified > 


“Unclassified” consists of potatoes which 
have not been classified in accordance 
with any of the foregoing grades. The 
term “unclassified” is not a grade within 
the meaning of these standards but is 

. provided as a designation to show that 


no grade has been applied to the lot. 
§ 51.1545 Size 


(See Current Table 1) 


§ 51.1540 (Reserved) 


§ 51.1544 (Reserved) 


(Revising, See Proposed Table 1) ................... 


A deletion to the U.S. Extra No. 1 grade and 
all reference to the U.S. Extra No. 1 grade 
is being proposed as this grade is no longer 
utilized by the industry. 


When changing or updating standards in re- 
cent years, references to “Unclassified” 
have been removed in an attempt to elimi- 
nate the confusion this term creates. Peo- 
ple have incorrectly assumed that “Uncias- 
sified” is an actual grade name. To avoid 
further confusion it is proposed that all ref- 
erences to this term be eliminated. 

It is being proposed that a Chef and Creamer 
size be added to reflect current marketing 
practices. Also, being proposed is the max- 
imum diameter or weight for the Large size 
to be 414 inches or 28 ounces based on a 

request by the Committee. 


CURRENT TABLE | 


Size designation 


Minimum Maximum 
diameter’ or diameter or 
weight weight 
Inches Ounces Inches Ounces 


Size A2 1% 
Size B 1% 
Small 
Medium 2% 
Large 3 


(°) (°) (°) 


(°) 2% (°) 
(°) 6 
5 3% 10 
10 4% 16 


‘Diameter means the greatest dimension at right angles to the longitudinal axis, without regard to the position of the stem end. 
2In addition to the minimum size specified, a lot of potatoes designated as Size A shall contain at least 40 percent of potatoes which are 21/2 


inches in diameter or larger or 6 ounces in weight or larger. 
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3No requirement. 


PROPOSED TABLE | 


Size designation 


Minimum Maximum 
diameter’ or diameter or 
weight weight 


Inches Ounces Inches 
Creamer Va (3) 1% (3) 
Chef 8 28 
Size A2 . 1% (°) (°) (°) 
Size B 1% (9) 2% (3) 
Small 1% (3) 6 
Medium 2% 5 3% 10 
~Large 3 10 4’ 28 


1 Diameter means the greatest dimension at right angles to the longitudinal axis, without regard to the position of the stem end. 


In addition to the minimum size specified, a lot of potatoes designated as Size A shall contain at least 40 percent of potatoes which are 2% 
inches in diameter or larger or 6 ounces in weight or larger. 


3No requirement. 


Current standard 


Proposed standard 


Discussion 


§51.1546 Tolerances 
To allow for variations incident to proper grad- 
ing and handling in each of the foregoing 


grades, the following tolerances by weight or. 


equivalent basis, are provided as specified. 

(a) For defects—(1) U.S. Extra No. 1. A total of 
5 percent for potatoes in any lot which. fail to 
meet the requirements for the grade: Pro- 
vided, That not more than two-fifths of this 
tolerance, or 2 percent, shall be allowed for 
potatoes which are affected by freezing, 
southern bacterial wilt, ring rot, late blight, 
soft rot or wet breakdown, including therein 
not more than one-half of 1 percent for pota- 
toes which are frozen or affected by soft rot 
or wet breakdown. See § 51.1547. 

(2) U.S. No. 1. A total of 8 percent for potatoes 
in any lot which fail to meet the requirements 

. for the grade: Provided, That included in this 
tolerance not more than the following per- 
centages shall be allowed for the defects list- 
ed:. 

(i) 5 percent for external defects; 

(ii) 5 percent for internal defects; or, 

(iii) 3 percent for potatoes which are af- 
fected by freezing, southern bacterial 
wilt, ring rot, late blight, soft rot or wet 
breakdown, 
than 1 percent for potatoes which are 
frozen or affected by soft rot or wet 
breakdown. See § 51.1547 

(3) U.S. Commercial. A total of 20 percent for 
potatoes in any lot which fail to meet the re- 
quirements for the grade: Provided, That in- 
cluded in this tolerance not more than the fol- 
lowing percentages shall be allowed for the 
defects listed: 

(i) 10 percent for potatoes which fail ito 
meet the requirements for U.S. No. 2 
grade, including therein not more than: 

(ii) 6 percent for external defects; 

(iii) 6 percent for internal defects; or, 

(iv) 3 percent for potatoes which are af- 
fected by freezing, southern bacterial 
wilt, ring rot, late blight, soft rot or wet 
breakdown, including therein not more 
than 1 percent for potatoes which are 
frozen or affected by soft rot or wet 

breakdown. See § 51.1547 


including therein not more’ 


§51.1546 Tolerances 

To allow for variations incident to proper grad- 
ing and handling in each of the foregoing 
grades, the following tolerances by weight 
or equivalent basis, are provided as speci- 
fied. 

(a) For defects—(1) U.S. No. 1. 

Shipping Point: A total of 8 percent for pota- 
toes in any lot which fail to meet the re- 
quirements for the grade: Provided, That in- 
cluded in this tolerance not more than the 
following percentages shall be allowed for 
the defects listed: 

(i) 5 percent for external defects; 

(ii) 5 percent for internal defects; 

(iii) including therein not more than 1 per- 
cent for potatoes which are frozen or 
affected by soft rot or wet breakdown 

En route or at Destination: A total of 10 per- 
cent for potatoes in any lot which fail to 
meet the requirements for the grade: Pro- 
vided, That included in this tolerance not 
more than the following percentages shall 
be allowed for the defects listed: 

(i) 7 percent for external defects; 

(ii) 7 percent for internal defects; 

(iii) Including therein not more than 2 per- 
cent for potatoes which are frozen or 
affected by soft rot or wet breakdown: 
See § 51.1547 


(2) U.S. Commercial. A total of 20 percent for 
potatoes in any lot which fail to meet the re- 
quirements for the grade: Provided, That in- 
cluded in this tolerance not more than the 
following percentages shall be allowed: for 
the defects listed: 

(i) 10 percent for potatoes which fail to 
meet the requirements for U.S. No. 2 
grade, including including therein not 
more than: 

(ii) 6 percent for external defects; 

(iii) 6 percent for internal defects; or, 

(iv) Including therein not more than 1 per- 
cent for potatoes which are frozen or 
affected by soft rot or wet breakdown. 
See §51.1547 


Due to the deletion of the U.S. Extra No. 1 
grade, paragraph (2) will be redesignated 
as paragraph (1). Based on the harmo- 
_nizing of the U.S. and Canadian standard it 
is being proposed that the 3 percent restric- 
tive tolerance for freezing, southern bac- 
terial wilt, ring rot, late blight, soft rot or wet 
breakdown be deleted. Also, the proposed 
establishment of an “En Route or At Des- 
tination” tolerance to the U.S. No. 1 grade 
will be consistent with similar standards. 


Due to the redesignating of paragraph (2), 
paragraph (3) will be redesignated as para- 
graph (2). Based on the harmonizing of the 
U.S. and Canadian standards it is being 
proposed that the 3 percent restrictive toler- 
ance for freezing, southern bacterial wilt, 
ring rot, late blight, soft rot or wet break- 
down be deleted. 


cal 
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| 
| 
| 
| 


Federal Register / Vol. 71, No. 184/Friday, September 22, 2006/Proposed Rules 


Current standard 


Proposed standard 


Discussion 


(4) U.S. No. 2. A total of 10 percent for pota- 
toes in any lot which fail to meet the require- 
ments for the grade: Provided, That included 
in this tolerance not more than the following 
percentages shall be allowed for the defects 
listed: 

(i) 6 percent for external defects; 

(ii) 6 percent for internal defects; or, 

(iii) 3 percent for potatoes which are af- 
fected by freezing, southern bacterial 
wilt, ring rot, late blight, soft rot or wet 
breakdown, including therein not more 
than 1 percent for potatoes which are 
frozen or affected by soft rot or wet 
breakdown. See § 51.1547 


§51.1564 External Defects 
AIR CRACKS 
Damage: When materially detracting from ap- 


BRUISES 


Damage: When materially detracting from ap- | 


pearance of potato. Or, when removal 
causes loss of more than 5 percent of total 
weight of potato. 

Serious Damage: When seriously detracting 
from appearance of potato. Or, when removal 
causes loss of more than 10 percent of total 
weight of potato. 


(3) U.S. No. 2 

Shipping Point: A total of 10 percent for pota- 
toes in any lot which fail to meet the re- 
quirements for the grade: Provided, That in- 
cluded in this tolerance not more than the 
following percentages shall be allowed for 
the defects listed: 

(i) 6 percent for external defects; 

(ii) 6 percent for internal defects; 

(iii) Including therein not more than 1 per-. 
cent which are frozen or affected by 
soft rot or wet breakdown 

En route or at Destination: A total of 12 per- 
cent for potatoes in any lot which fail to 
meet the requirements for the grade: Pro- 
vided, That included in this tolerance not 
more than the following percentages shall 
be allowed for the defects listed: 

(i) 8 percent for external defects; 

(ii) 8 percent for internal defects; 

(iii) Including therein not more than 2 per- 
cent for potatoes which are frozen.or 
affected by soft rot or wet breakdown 

Damage: When removal causes a loss of 
more than 5 percent of the total weight of 
the potato or when the air crack(s) affects 
more than Vs the length or diameter of the 
potato (whichever is greater) in the aggre- 
gate. 

Serious Damage: When removal causes a 
loss of more than 10 percent of the -total 
weight of the potato or when the air 
crack(s) affects more than % the length or 
diameter of the potato (whichever is great- 
er) in the aggregate. 

BRUISES (not including pressure bruises and 
sunken discolored areas). 

Damage: When materially detracting from ap- 
pearance of poiato or when removal causes 


weight of the potato or when the area af- 
fected is more than 5 percent of the surface 
in the aggregate (i.e. 94 inch on a 2% inch 
or 6 oz. potato). Correspondingly lesser or 
greater areas in smaller or larger potatoes. 

Serious Damage: When seriously detracting 
from appearance of potato or when removal 
causes a loss of more than 10 percent of 
the total weight of the potato or when the 
area affected is more than 10 percent of 
the surface in the aggregate (i.e. 11% inches 
on a 2% inch or 6 oz. potato). Correspond- 
ingly lesser or greater areas in smaller or 
larger potatoes. 

CUTS 

Damage: When one smooth cut affects more 
than 5 percent of the surface area. 


10 percent of the surface area in the aggre- 

gate or when a single side cut extends be- 

yond 1% the length of the potato. 
ELEPHANT HIDE 


_| Damage: When affecting over 10 percent of 


the surface area of the potato. ~ 
Serious Damage: When affecting over 25 per- 
cent of the surface area. 


loss of more than 5 percent of the total |- 


Serious Damage: Cut(s) that affect more than | 


Due to the redesignating of paragraph (3), 
paragraph (4) will be redesignated as para- 
graph (3). Based on the harmonizing of the 
U.S. and Canadian standards it is being 
proposed that the 3 percent restrictive toler- 
ance for freezing, southern bacterial wilt, 
ring rot, late blight, soft rot or wet break- 
down be deleted. Also, the proposed estab- 
lishment of an “En Route or At Destination” 
tolerance to the U.S. No. 2 grade will be 
consistent with similar standards. 


Adding specific scoring criteria, as currently 
defined in the inspection instructions, for 
materially and seriously detracting would 
provide an objective means of evaluating 
this defect. ; : 


Revising the scoring criteria, as currently de- 
fined in the inspection instructions, would 
provide an objective means of evaluating 
this defect. 


Currently there is no specific scoring criteria - 
for this defect in the standards. Adding this 
to the standard, as defined in the inspection 
instructions, would provide an -objective 
means of evaluating this defect. 


Currently there is no specific scoring criteria 
for this defect in the standards. Adding this 
to the standard, as defined in the inspection 
instructions, would provide an objective 


means of evaluating this defect. 
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EXTERNAL DISCOLORATION 

Damage: When materially detracting from ap- 
pearance of potato. 

Serious Damage: When seriously detracting 
from appearance of potato. 


FLEA BEATLE INJURY 

Damage: When materially detracting from ap- 
pearance of potato. Or, when removal 
causes loss of more than 5 percent of total 
weight of potato. 

Serious Damage: When seriously detracting 
from appearance of potato. Or, when removal 
causes loss of more than 10 percent of total 
weight of potato. 


GREENING 

Damage: When materially detracting from ap- 
pearance of potato. Or, when removal 
causes loss of more than 5 percent of total 
weight of potato. 

Serious Damage: When seriously detracting 
from appearance of potato. Or, when removal 
causes loss of more than 10 percent of total 
weight of potato. 


GROWTH CRACKS 

Damage: When materially detracting from ap- 
pearance of potato. 

Serious Damage: When seriously detracting 
from appearance of potato. 


Areas that are light tan or lighter in color and 
blends should be ignored. 

Damage: When more than 30 sadn of the 
surface is affected by light tan or light 
brown colors which do not blend or when 
more than 15 percent of the surface is af- 
fected by colors darker than light tan or 
light brown. 

Serious Damage: When more than 60 percent 
of the surface is affected by light tan or light 
brown colors which do not blend or when 
more than 30 percent of the surface is af- 
fected by colors darker than light tan or 
light brown. 

FLATTENED OR DEPRESSED AREAS/ 
PRESSURE BRUISES 

Damage: When removal of underlying discoi- 
ored flesh causes a loss of more than 5 
percent of the total weight of the potato or 
when the flattened or depressed area(s) 
covers more surface area than allowed in 
Table IV. (See Table IV.) 

Serious Damage: When removal of underlying 
discolored flesh causes a loss of more than 
10 percent of the weight of the potato or 
when the flattened depressed area(s) cov- 
ers more surface area than allowed in the 
Table IV. (See Table IV.) 


Damage: When removal causes a loss of 
more than 5 percent of the total weight of 
the potato or when the area affected is 
more than 5 percent of the surface in the 

aggregate. 

Serious Damage: When removal causes a 
loss of more than 10 percent of the weight 
of the potato or when the area affected is 
more than 10 percent of the surface in the 
aggregate. 


Damage: When removal causes a loss of 
more than 5 percent of the total weight of 
the potato or when green color affects more 
than 25 percent of the surface in the aggre- 
gate. 

Serious Damage: When removal causes a 
loss of more than 10 percent of the weight 
of the potato or when the green color af- 
fects more than 50 percent of the surface in 
the aggregate. 


Damage: When the growth crack(s) affects 
more than 1 the length of the potato in the 
aggregate on round varieties or more than 
¥% the length in the aggregate on long vari- 
eties or when the depth is greater than that 
as outlined in Table V. (See Table V.) 

Serious Damage: When the growth crack(s) 
affects more than %/ the length of the po- 
tato in the aggregate or when the depth is 

. greater than that as outlined in Table V. 
(See Table V.) 

GRUB DAMAGE. 


Adding specific scoring criteria, as currently 
defined in the inspection instructions, for 
“materially” and “seriously detracting” 
would provide an objective means of evalu- 
ating this defect. 


Currently’ there is no specific scoring criteria 
for this defect in the standards. Adding this 
to the standard, as defined in the inspection 
instructions, would provide an objective 
means of evaluating this defect. 


Adding specific scoring criteria, as currently 
defined in the inspection instructions, for 
“materially” and “seriously detracting” 
would provide an objective means of evalu- 
ating this defect. 


Adding specific scoring criteria, as currently 
defined in the inspection instructions, for 
“materially” and “seriously detracting” 
would provide an objective means of evalu- 
ating this defect. 


Adding specific scoring criteria, as currently 
defined in the inspection instructions, for 
“materially” -and “seriously detracting” 
would provide an means of 
ating this defect. 
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RHIZOCTONIA (BLACK SCURF) 

Damage: When materially detracting from ap- 
pearance of potato. 

Serious Damage: When seriously detracting 
from appearance of potato. 


SCAB, PITTED 

Damage: When materially detracting from ap- 
pearance of potato. Or, when removal 
causes loss of more than 5 percent of total 
weight of potato. 

Serious Damage: When seriously detracting 
from appearance of potato. Or, when removal 
causes loss of more than 10 percent of total 
weight of potato. 


SCAB, RUSSET 

Damage: When materially detracting from ap- 
pearance of potato. 

Serious Damage: When seriously detracting 

. from appearance of potato. 


Damage: When removal causes a loss of 
more than 5 percent of the total weight of 
the potato or when affecting more than 5 | 
percent of the surface area (i.e. more than 
¥4 inch on a 2% inch or 6 ounce potato). 
Correspondingly lesser or greater areas in 
smaller or larger potatoes. 

Serious Damage: When removal causes a 
loss of more than 10 percent of the total 
weight of the potato or when affecting more 
than 10 percent of the surface area (i.e. 
more than 9% inch on a 21% inch or 6 ounce 
potato). Correspondingly lesser or greater 
areas in smaller or larger potatoes. 

NEMATODE (ROOT KNOT) 

Damage: When removal causes a loss of 
more than 5 percent of the total weight of 
the potato. 

Serious Damage: When removal causes a 
loss of more than 10 percent of the total 
weight of the potato. 


Damage: When affecting more than 15 per- 
cent of the surface in the aggregate. 

Serious Damage: When affecting more than 
50 percent of the surface in the aggregate. 


RODENT AND BIRD DAMAGE 

Damage: When removal causes a loss of 
more than 5 percent of the total weight of 
the potato or when affecting more than 5 
percent of the surface area (i.e. more than 
¥4 inch on a 2% inch or 6 ounce potato). 
Correspondingly lesser or greater areas in 
smaller or larger potatoes. 

Serious Damage: When removal causes a 
loss of more than 10 percent of the total 
weight of the potato or when affecting more 
than 10 percent of the surface area (i.e. 
more than % inch on a 27% inch or 6 ounce 
potato). Correspondingly lesser or greater 
areas in smaller or larger potatoes. 

RUSSETING (On Non Russet Type). . 

Damage: When more than 50 percent of the 
surface is affected in the aggregate. 

Serious Damage: N/A- 


Damage: When removal causes a loss of 
more than 5 percent of the total weight of 
the potato or when scab affects an aggre- 
gate area of more than 1% inch (based on a 
potato 2’ inches in diameter or 6 oz. in* 
weight). Correspondingly lesser or greater 
areas in smaller or larger potatoes. 

Serious Damage: When the removal causes a 
loss of more than 10 percent of the total 
weight of the potato or when scab affects 
an aggregate area of more than 1 inch 
(based on a potato 21% inches in diameter 
or 6 oz. in weight). Correspondingly lesser 
or greater areas in smaller or larger pota- 
toes. 


Damage: When smooth russeting affects 
more than ‘% of the surface or when rough 
russet scab affects more than 10 percent of 
the surface in the aggregate. 

Serious Damage: When rough russeting af- 
fects more than 25 percent of the surface in 


Currently there is no specific scoring criteria 
for this defect in the standards. Adding this 
to the standard, as defined in the inspection 
instructions, would provide an objective 
means of evaluating this defect. 


Currently there is no specific scoring criteria - 
for this defect in the standards. Adding this © 
to.the standard, as defined in the inspection 
instructions, would provide an objective 
means of evaluating this defect. 


Adding specific scoring criteria, as currently 
defined in the inspection instructions, for 
“materially” and “seriously detracting” 
would provide an objective means of evalu- 
ating this defect. 


Currently there is no specific scoring criteria 
for this defect in the standards. Adding this 
to the standard, as defined in the inspection 
instructions, would provide an objective 
means of evaluating this defect. 


Currently there is no specific scoring criteria 
for this defect in the standards. Adding this 
to the standard, as defined in the inspection 
instruction, would provide an _ objective 
means of evaluating this defect. 


Adding specific scoring criteria, as currently 
defined in the inspection instructions, for 
“materially” and “seriously detracting” 
would provide an objective means of evalu- 
ating this defect. 


Adding specific scoring criteria, as currently 
defined in the inspection instruction, for 
“materially” and “seriously detracting” 
would provide an objective means of evalu- 
ating this defect. 
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SCAB, SURFACE 

iS Damage: When more than 5 percent of surface 

affected. 

Serious Damage: When more than 25 percent 
of surface affected. 


SPROUTS 
Damage: When more than 10 percent of the 
potatoes in any lot have any sprout more 


sprouts or cluster of sprouts which materially 
detract from the appearance of the potato. 


WIREWORM OR GRASS DAMAGE 

4 Damage: When any hole in a potato 2'% inches 

: in diameter or 6 ounces in weight is more 

: than % inch long, or when the aggregate 

length of all holes is more than 11% inches, 

7 or correspondingly shorter or longer holes in 
2 smaller or larger potatoes. 

Serious Damage: When any hole in a potato 
2'% inches in diameter or 6 ounces in weight 
is more than 1% inches long, or when the 
aggregate length of all holes is more than 2 
inches, or correspondingly shorter or longer 

holes in smaller or larger potatoes. 

ES INTERNAL BLACK SPOT 

Damage: Maximum Allowed 5 percent waste .... 


waste. 


than % inch in length or have _ individual | 


4 Serious Damage: Maximum Allowed 10 percent 


Damage: When more than 5 percent of the 
surface in the aggregate is affected. 

Serious Damage: When more than 25 percent 
of the surface in the aggregate is affected. . 

SILVER SCURF 

Damage: When affecting more than 50 per- 
cent of the surface area of the potato. 

Serious Damage: When its severity causes a 
wrinkling of the skin over more than 50 per- 
cent of the surface. 


Damage: Not more than 5 percent of the po- 
tatoes in a lot may have individual or clus- 
ters of sprouts not more than 1% inch at 
shipping point and 1 inch at destination. 

Serious Damage: Not more than 10 percent 
of the potatoes in a lot may have individual 
or clusters of sprouts not more than 1/2 inch 
at shipping point and 1 inch at destination. 

SUNKEN DISCOLORED AREAS 

SEE TABLE VI. 


SURFACE CRACKS Areas affected by fine 
net-like cracking should be ignored. 

Damage: When smooth shallow cracking af- 
fects more than 1% of the surface or when 
rough deep cracking affects more than 5 
percent of the surface. 

Serious Damage: When rough deep cracking 
affects more than 10 percent of the surface. 


Damage: When affecting the flesh of the po- 
tato and removal causes a loss of more 
than 5 percent of the total weight of the po- 
tato. 

Serious Damage: When affecting the flesh of 
the potato and removal causes a loss of 
more than 10 percent of the total — of 
the potato. 


Damage:.When the spot(s) are darker than 
the official color chip (POT—CC-2) after re- 
moving 5 eter of the total weight of the 
potato. 


Serious Damage: When the spot(s) are darker | 


than the official color chip (POT—CC-2) 
after removing 10 percent of the total 
weight of the potato. 


Adding aggregate to the aici guide will 
clarify the guide. 


Currently there is no specific scoring criteria 
for this defect in the standards. Adding this 
to the standard, as defined in the inspection 
instructions, would provide an objective 
means of evaluating this defect. 


Based on the request of the committee it is 
being proposed that the scoring guide be 
revised. 


Currently there is no specific scoring criteria 
for this defect in the standards. Adding this 
to the standard, as defined in the inspection 
instructions, would provide an objective 
means of evaluating this defect. 

Currently there is no specific scoring criteria 
for this defect in the standards. Adding this - 
to the standard, as defined in the inspection 
instructions, would provide an objective 
means of evaluating this defect. 


Based on the request of the committee it is 
being proposed that the scoring guide be 
revised. 


AMS is proposing to implement color chip 
POT-CC-2 into the scoring criteria for in- 
ternal black spot. AMS developed this color 
chip at the request of the industry to assist 
in the scoring of this defect. POT—-CC-2 is 
available for review at the Fresh Products 
Branch, Fruit and Vegetable Programs, 
AMS, South Building, Washington, DC or 
any of the Fresh — Branch Field of- 
fices. 


List of Subjects in 7 CFR Part 51 


Agricultural commodities, Food 
: grades and standards, Fruits, Nuts, 
Reporting and recordkeeping 
requirements, Trees, Vegetables. 
: For reasons set forth in the preamble, 
7 CFR part 51 is proposed to be 
amended as follows: 


PART 51—[AMENDED] 


1. The authority citation for part 51 


continues to read as follows: 


Authority: 7 U.S.C. 1621-1627. 


§51.1540 [Removed and reserved] 


2. Remove and reserve § 51.1540. 


§51.1544 [Removed and reserved] 
3. Remove and reserve § 51.1544 . 


§51.1545 [Amended] 


.4. In § 51.1545, Table I is revised to 
read as follows: 


§51.1545 Size. 


* * * 
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Size designation 


Minimum diameter or 


Maximum diameter’ or ~ 
weight 


weight 


Inches 


Large 


Ounces Inches 
1% 

2% 4%. | 28 
1% (°) (°) (°) 
1% (°) 2% (°) 
1%, (3) 2% 6 
2% 5 3% 10 
3 10 4% 28 


‘Diameter means the greatest dimension at ri 


3No requi 


§51.1546 [Amended] 

5. In §51.1546, paragraph (a) is 
revised to read as follows: 
§51.1546 Tolerances. 


* * * * * 


(a) For defects—(1) U.S. No. 1 at 


shipping point. A total of 8 percent for — 


potatoes in any lot which fail to meet 
the requirements for the grade: 
Provided, That included in this 
tolerance not more than the following 
percentages shall be allowed for the 
defects listed: 

(i) 5 percent for external defects; 

(ii) 5 percent for internal defects; 

(iii) Including therein not more than 
1 percent for potatoes which are frozen 


or affected by soft rot or wet breakdown. 


(2) En route or at destination. A total 
of 10 percent for potatoes in any lot 
which fail to meet the requirements for 
the grade: Provided, That included in 
this tolerance not more than the 
following percentages shall be allowed 
for the defects listed: 

(i) 7 percent for external defects; 


ht angles to the longitudinal axis, without regard to the position of the stem end. 
2 in addition to the minimum size specified, a lot of potatoes designated as Size A shall contain at least 40 percent of potatoes which are 2'/2 


inches in diameter or larger or 6 ounces in weight or larger. 
rement. 


(ii) 7 percent for internal defects; 
(iii) Including therein not more than 
2 percent for potatoes which are frozen 


or affected by soft rot or wet breakdown. 


See § 51.1547. 

(3) U.S. commercial. A total of 20 
percent for potatoes in any lot which 
fail to meet the requirements for the 
grade: Provided, That included in this 
tolerance not more than the following 
percentages shall be allowed for the — 
defects listed: 

- (i) 10 percent for potatoes which fail 
to meet the requirements for U.S. No. 2 
grade, including therein not more than: 

(ii) 6 percent for external defects; 

(iii) 6 percent for internal defects; or, 

(iv) Including therein not more than 1 
percent for potatoes which are frozen or 
affected by soft rot or wet breakdown. 
See § 51.1547. 

(4) U.S. No. 2 at shipping point: A | 
total of 10 percent for potatoes in any 
lot which fail to meet the requirements 
for the grade: Provided, That included 
in this tolerance not more than the 


’ following percentages shall be allowed 


for the defects listed: 
TABLE DEFECTS 


(i) 6 percent for external defects; 

(ii) 6 percent for internal defects; 

(iii) Including therein not more than 
1 percent for potatoes which are frozen 
or affected by soft rot or wet breakdown. 

(5) En route or at destination: A total 
of 12 percent for potatoes in any lot 
which fail to meet the requirements for 
the grade: Provided, That included in 
this tolerance not more than the 
following percentages shall be allowed 
for the defects listed: 

(i) 8 percent for external defects; 

(ii) 8 percent for internal defects; 

(iii) Including therein not more than 
2 percent for potatoes which are frozen 
or affected by soft rot or wet breakdown. 
See § 51.1547. 


* * * * * 


§51.1564 [Amended] 


6. In § 51.1564, Table III is revised 
and a new Table IV, Table V, and Table 
VI are added to read as follows: 


§51.1564 External defects. 


* * * * * 


Damage 


Serious damage 


potato. 

Bruises (Not including pres- 
sure bruise and sunken 
discolored areas). 


Cuts 


‘When removal.causes a loss of more than 5 percent of 
the total weight of the potato or when the air crack(s) 
affects more than 1% the length or diameter of the 
potato (whichever is greater) in the aggregate. 

When unsightly or when concealing any defect causing 
damage or when penetrating the flesh and removal 
causes loss of more than 5 percent of total weight of 


When materially detracting from appearance of potato 
or when removal causes a loss of more than 5 per- 
cent of the total weight of the potato or when the 
_area affected is more than 5 percent of the surface in 
the aggregate (i.e. ¥% inch on a 2'% inch or 6 oz. po- 
tato). Correspondingly lesser or greater areas in 
smaller or larger potatoes. 

When one smooth cut affects more than 5 percent of 
the surface area. 


When removal causes a loss of more than 10 percent 
of the total weight of the potato or when the air 
crack(s). affects more than % the length or diameter 
of the potato (whichever is greater) in the aggregate. 

When concealing a serious defect or when penetrating 
into the flesh and removal causes loss of more than 
10 percent of total weight of potato. 


When seriously detracting from appearance of potato or 
when removal causes a loss of more than 10 percent 
of the total weight of the potato or when the area af- 
fected is more than 10 percent of the surface in the 
aggregate (i.e. 11% inches on a 2% inch or 6 oz. po- 
tato). Correspondingly lesser or greater- areas in 
smaller or larger potatoes. . 

Cut(s) that affect more than 10 percent of the surface 

area in the aggregate or when a single side cut ex- 

tends beyond 2 the length of the potato. 
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TABLE IIl.—EXTERNAL DEFECTS—Continued 


Defect Damage Serious damage 
Dirt When materially detracting from the appearance of the | When seriously detracting from the appearance of the 
Elephant Hide .................... ear lia over 10 percent of the surface area of B62 over 25 percent of the surface area. 
Enlarged Lenticels detracting from the appearance of the 


External Discoloration 
(Areas that are light tan or 
lighter in color and blends 
should be ignored.). 

Flattened or Depressed 
Areas/Pressure Bruises. 


Flea Beetle Injury ................. 


Insects or Worms 


Sunburn 


Sunken Discoiored Areas .... 


potato. 

When more than 30 percent of the surface is affected. 
by light tan or light brown colors which do not blend 
or when more than 15 percent of the surface is af- 
fected by colors darker than light tan or light brown. 

When removal of underlying discolored flesh causes a 
loss of more than 5 percent of the total weight of the 
potato or when the flattened or depressed area(s) 
covers more surface area than allowed in Table IV. 
(See Tabie IV.). 

When materially detracting from the appearance or 
when removal causes a loss of more than 5 percent 
of the total weight of the potato or when the area af- 
fected is more than 5 percent of the surface in the 
aggregate. 

When removal causes a loss of more than 5 percent of 
the total weight of the potato or when green color af- 
fects more than 25 percent of the surface in the ag- 
gregate. 

When the growth crack(s) affects more than V% the 
length of the potato in the aggregate on round vari- 
eties or more than Ys the length in the aggregate on 
long varieties; or, when the depth is greater than that 
as outlined in Table V. (See Table V.). 

When removal causes a loss of more than 5 percent of 
the total weight of the potato or when affecting more 
than 5 percent of the surface area (i.e. more than Y% 
inch on a 2%% inch or 6 ounce potato). Correspond- 
ingly lesser or greater areas in smaller or larger pota- 
toes. 

(See Serious Damage.) 

When removal causes loss of more than 5 percent of 
total weight of potato. 

When affecting more than 15 percent of the surface in 
the aggregate. 

When removal causes a loss of more than 5 percent of 
the total weight of the potato or when affecting more 
than 5 percent of the surface area (i.e. more than% 
inch on a 2% inch or 6 ounce potato). Correspond- 
ingly lesser or greater areas in smaller or larger pota- 
toes: 

When more than 50 percent of the surface is affected 
in the aggregate. 

When removal causes a loss of more than 5 percent of 
the total weight of the potato or when scab affects an 

' aggregate area of more than ‘7 inch. (Based on a 
potato 2% inches in diameter or 6 oz. in weight.) 


~ larger potatoes. 

Smooth and affecting more than ‘% of the surface or 
rough russet scab which affects more than 10 per- 
cent of the surface in the aggregate. 

When more than 5 percent of the surface in the aggre- 

_ gate is affected. 

When materially detracting from the appearance of the 
potato. 

When affecting more than 50 percent of the surface 
area of the potato. . 

Not more than 5 percent of the potatoes in a lot may 
have individual or clusters of sprouts not more than 
Ya inch at shipping point and 1% inch at destination. 

When removal causes loss of more than 5 percent of 
total weight of potato. . 


See Table VI 


Correspondingly lesser or greater areas in smaller or 


When seriously detracting from the appearance of the 
potato. 

‘When more than 60 percent of the surface is affected 
by light tan or light brown colors which do not blend 
or when more than 30 percent of the surface is af- 
fected by colors darker than light tan or light brown. 

When removal of underlying discolored flesh causes a 
loss of more than 10 percent of the weight of the po- 
tato or when the flattened depressed area(s) covers 
more surface area than allowed in the Table IV. (See 
Table IV.) 

When seriously detracting from the appearance of the 
potato or when removal causes a loss of more than 
10 percent of the weight of the potato or when the 
area affected is more than 10 percent of the surface 
in the aggregate. 

When removal causes a loss of more than 10 percent . 
of the weight of the potato or when green color af- 
fects more than 50 percent of the surface in the ag- 
gregate. : 

When the growth crack(s) affects more than % the 
length of the potato in the aggregate or when the 
depth is greater than that as outlined in Table V._ 
(See Table V.) 


When removal causes a loss of more than 10 percent 
of the total weight of the potato or when affecting © 
more than 10 percent of the surface area (i.e. more 
than ¥% inch on a 2% inch or 6 ounce potato). Cor- 
respondingly lesser or greater areas in smaller or 
larger potatoes. 

When present inside the potato. 

When removal causes loss of more than 10 percent of 
total weight of potato. 

When affecting more than 50 percent of the surface in 
the aggregate. 

When removal causes a loss of more than 10 percent 
of the total weight of the potato or when affecting 
more than 10 percent of the surface area (i.e. more 
than % inch on a 2% inch or 6 ounce potato). Cor- 
respondingly lesser or greater areas in smaller or 
larger potatoes. 

N/A 


When the removal causes a loss of more than 10 per- 
cent of the total weight of the potato or when scab 
‘affects an aggregate area of more than 1 inch. 
(Based on a potato 2% inches in diameter or 6 oz. in 
weight.) Correspondingly lesser or greater areas in 
smaller or larger potatoes. 

Rough and affecting more than 25 percent of the sur- 
face in the aggregate. 


When more than 25 percent of the surface in the ag- 
gregate is affected. 

When seriously detracting from the appearance of the 
potato. 


When its severity causes a wrinkling of the skin over 


more than 50 percent of the surface. 

Not more than 10 percent of the potatoes in a lot may 
have individual or clusters of sprouts not more than 
Ye inch at shipping point and 1 inch at destination. 

When removal causes loss of more than 10 percent of 
total weight of potato. 


See Table VI. 


Growth Cracks 

Grub Damage 

: Nematode (Root Knot) ......... 

y Rodent or Bird Damage ........ 

i Russeting (On Non Russet 

Type). 

Seals; 

4 Scab, Russet 

Scab; 

Second Growth 
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TABLE DEFECTS—Continued 


Defect Damage Serious damage 


Surface Cracks (Areas af- When smooth shallow cracking affects more than ¥% of | When rough deep cracking affects more than 10 per- 
fected by fine net-like the surface or when rough deep cracking affects cent of the surface. - 
cracking should be ig- more than 5 percent of the surface. 
nored). 
Wireworm or Grass Damage | When affecting the flesh of the potato and removal | When affecting the flesh of the potato and removal 
causes loss of more than 5 percent of total weight of causes loss of more than 10 percent of total weight 
potato. of potato. 


The following defects are considered serious damage when present in any degree: 1. Freezing. 2. Late blight. 3. Ring rot. 4. Southern bac- 
terial = 5. Soft rot. 6. Wet breakdown. 


TABLE IV.—FLATTENED OR DEPRESSED AREAS—PRESSURE BRUISES MAXIMUM AREA ALLOWED 


Diameter Weight No. 1 (aggregate area) No. 2 (aggregate area) 


Potato is: Potato is: Not more than: Not more than: 
Less than2 it Less than 4 02 % in 1 in. 


2 to 2% in 4 to 6 oz tin 1% in. 
More than 21% to 3 in ............. More than 6 to 8 02 ............... 1% in ee 1% in. 
More than 3 to 3% in ............. More than 8 to 14 02 ............. 1% in . 1% in. 
More than 31% to 4 in ............. More than 14 to 20 oz ............ 1% in : 2 in. 

More than 4 to 4% in ............. More than 20 to 28 02 ........... 2in 21% in. 
More than 4" Sir More than 28 to 36 02 ........... 2% in in. 


More than 36 02 2% in 3% in. 


TABLE V.—DEPTH ALLOWED FOR GROWTH CRACKS 


: : No. 1 No. 2 
Diameter Weight (depth) (depth) 


Potato is: Potato is: Not more than: Not more than: 
Less than 2 in in VY in. 
2 to in Y% in ¥ in. 
More than 21% to 3 in ............. More than 6 oz to 8 02 ........... ¥e in % in. 
More than 3 in ........................ | More than 8 072 ...................... Ya in 5 in. 


TABLE VI.—SUNKEN DISCOLORED AREAS MAXIMUM AREA ALLOWED 


No. 1 No. 2 
Diameter : Weight (aggregate area) (aggregate area) 


Potato is: ; Not more than: | Not more than: 
Less than 4 02 ¥e in ¥Ya in. 


2 to 2% in 4 to 6 oz in 1in.- 
More than 2% to 3 in ...........:. More than 6 to 8 02 ............... 1in 1% in. 
More than 3 to 31% in ............. More than 8 to 14 02 ............. 1% in. 
More than 31% to 4 in ............. More than 14 to 20 02 ........... 1% in : 1% in. 
More than 4 to 4% in oe... ~ More than 20 to 28 02 ........... 1% in .. 2 in. 
More than 4% to 5 in ............. More than 28 to 36 02 ........... 2 in 2% in. 


2% in. 


More than 5 i. More than 36 02 2% in 


7. In § 51.1565, Table IV is §51.1565 Internal defects. 
redesignated as Table I and revised to * * * * * 
read as follows: 


TABLE |.—INTERNAL DEFECTS 


Damage 


Serious damage 
maximum allowed 


Defects maximum allowed 


Occurring outside of or not entirely confined to the vascular ring 


Ingrown Sprouts,. Internal Discoloration, Vas- | 5 percent waste 10 percent waste. 
cular Browning, Fusarium Wilt, Net Necrosis, 
Other Necrosis, Stem End Browning 


More than 5 in : 

Pota 

a | 
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TABLE |.—INTERNAL DEFECTS—Continued 


Defects 


Damage 
maximum allowed 


Serious damage 
maximum allowed 


Internal Black Spot 


When the spot(s) are darker than the official 
color chip (POT—CC-2) after removing 5 
percent of the total weight of the potato. 


When the spot(s) are darker than the official 
color chip (POT—CC-2) after removing 10 
percent of the total weight of the potato. 


Occurring entirely within the vascular ring 


Hollow Heart or Hollow Heart with Discolora- 
tion. 


Light Brown Discoloration (Brown Center). 


Internal Brown Spot and Similar Discoloration 
(Heat Necrosis). 


Area affected not to exceed that of a circle / 
inch in diameter in a potato 21% inches in 
diameter or 6 ounces in weight.1 

Area affected not to exceed that of a circle 12 
inch in diameter in a potato 21 inches in 
diameter or 6 ounces in weight." 

Not more than the equivalent of 3 scattered 
spots Ye inch in diameter in a potato 2% 


inches in diameter or 6 ounces in weight.' 


Area affected not to exceed that of a circle % 
inch in diameter in a potato 21% inches in 
diameter or 6 ounces in weight.1 

Area affected not to exceed that of a circle % 
inch in diameter in a potato 2’% inches in 
diameter or 6 ounces in weight.1 

Not more than the equivalent of 6 scattered 
spots % inch in diameter in a potato 212 
inches in diameter or 6 ounces in weight.1 


Dated: September 14, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06-7819 Filed 9-21-06; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF AGRICULTURE 


Agricultural Marketing Service .- 


7 CFR Part 51 
[Docket Number FV-06-304] 
United States Standards for Grades of 


Table Grapes (European or Vinifera 
Type) 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Agricultural Marketing 
Service (AMS) of the Department of 
Agriculture (USDA), is proposing a 
revision to the voluntary United States 
Standards for Grades of Table Grapes’ 
(European or Vinifera Type). Two 
industry associations requested the 
standards be modified by adding a 10 
percent allowance for shattered grapes 
in consumer containers for shipment 
that are en route or at destination. The 
standards provide industry with a 
common language and a uniform basis 
for trading, thus promoting the orderly 
and efficient marketing of European or 
Vinifera Type table grapes. 

DATES: Comments must be received by 
November 21, 2006. 

ADDRESSES: Interested persons are 
invited to submit written comments to 
the Standardization Section, Fresh 
Products Branch, Fruit and Vegetable 
Programs, Agricultural Marketing 
Service, U.S. Department of Agriculture, 


‘Note: Correspondingly lesser or greater areas in smaller or larger potatoes. 


-1400 Independence Ave., SW., Room 


1661 South Building, Stop 0240, 
Washington, DC 20250-0240; fax (202) 
720-8871; e-mail 


FPB.DocketClerk@usda.gov. Comments 


should make reference to the dates and 
page number of this issue of the Federal 
Register and will be made available for 
public inspection in the above office 
during regular business hours. The 
United States Standards for Grades of 
Table Grapes (European or Vinifera 


Type) are available either through the 


address cited above or by accessing the 
AMS, Fresh Products Branch Web site 
at: http://www.ams.usda.gov/fv/ 


fpbcheck.htm. 


FOR FURTHER INFORMATION CONTACT: 
Cheri L. Emery, at the above address, 
telephone number (202) 720-2185, or e- 
mail address Cheri.Emery@usda.gov. 
SUPPLEMENTARY INFORMATION: Section 
203(c) of the Agricultural Marketing Act 
of 1946 (7 U.S.C. 1621-1627), as 
amended, directs and authorizes the 
Secretary of Agriculture “‘To develop 
and improve standards of quality, 
condition, quantity, grade and 
packaging and recommend and 
demonstrate such standards in order to 
encourage uniformity and consistency 
in commercial practices.” AMS is 
committed to carrying out this authority 
in a manner that facilitates the 
marketing of agricultural commodities 
and makes copies of official standards 
available upon request. 


Executive Order 12866 and 12988 


The Office of Management and Budget | 
has waived the review process required 


_by Executive Order 12866 for this 


action. This rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. This action is not 
intended to have retroactive effect. This 
rule will not preempt any State or local 


laws, regulations, or policies, unless 
they present an irreconcilable conflict 
with this rule. There are no , 
administrative procedures which must 
be exhausted prior to any judicial 
challenge to the provisions of the rule. 


Regulatory Flexibility Act and 
Paperwork Reduction Act 


Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
AMS has considered the economic __ 
impact of this action on small entities. 
The purpose of the RFA is to fit 
regulatory actions to the scale of 
businesses subject to such actions in 
order that small businesses will not be 
unduly or disproportionately burdened. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis. 
Interested parties are invited to submit 
information on the regulatory and 
informational impacts of this action on 
small businesses. Comments also are 
specifically requested on the number 
and size of producers and handlers of 
table grapes in United States. 

This rule will revise the U.S. 
Standards for Grades of Table Grapes 
(European or Vinifera Type) that were 
issued under the Agricultural Marketing 
Act of 1946. Standards issued under the 
1946 Act are voluntary. 

According to the National 
Agricultural Statistics Service (NASS) 
report of the 2002 Census of 
Agriculture, there are 23,856 grape 
farms in the United States. Using 
additional data from the Noncitrus 
Fruits and Nuts 2005 Summary, total 
fresh utilization of grapes was 995,370 
tons. Furthermore, the price per ton for 
grapes in 2005 was $570.00 and the 
value of grape utilized as fresh was 
$567,523,000. Based on the number of 
farms (23,856), the average producer 
revenue from the sale of fresh grapes is 
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_estimated at approximately $23,789 per 
ear. 

: Small agricultural service firms, 

- which include handlers, have been 
defined by the Small Business 
Administration (SBA) (13 CFR 121.201) 
as those having annual receipts of less 
than $6,500,000, and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000. 
The number of table grape handlers in 
the United States is not known. 
However, we estimate that the majority 
of such handlers may be classified as 
small entities, reflecting the size of a 
majority of handlers regulated under the 
marketing order 7 CFR part 925. The 
majority of handlers regulated under the 
marketing order is approximately 
twenty. Thus, the majority of fresh grape 
producers and handlers, may be 
classified as small entities. 

The effects of this rule are not 
expected to be disproportionately 
greater or smaller for small handlers or 
producers than for larger entities. 

The use of grading services and 
grading standards is voluntary unless 
required by a specific Act, Federal 
Marketing Order or Agreement, or other 

‘regulations governing domestic, import 
or export shipments. 

USDA has not identified any Federal 
rules that duplicate, overlap, or conflict 
with this rule. There is a marketing 
order program which regulates the 
handling of European or Vinifera type 
table grapes under 7 CFR part 925. 
Further, Section 8e of the Agricultural 
Marketing Agreement Act of 1937 
requires, whenever the Secretary of 
Agriculture issues grade, size, quality or 
maturity regulations under domestic 
marketing orders for certain specified 
commodities, the same or comparable 
regulations on imports of those 
commodities be issued. The revision 
being proposed in this action only 
affects shattered berries in consumer 
size containers en route or at 
destination. As such, the proposed 
action would not affect table grapes 
under the marketing order or under 
Section 8e of the Agricultural Marketing 
Agreement Act of 1937. 

This proposed change would modify 
the standard by adding a 10 percent 
allowance for shattered grapes in 
shipments that are en route or at 
destination and will make the standards 
more consistent and uniform with 
marketing trends and commodity 
characteristics. This proposed action 

will not impose any additional reporting 
or recordkeeping requirements on either 
small or large grape producers, 

handlers, or importers. 

Alternatives were considered for this 
action. One alternative would be to not 


issue a proposed rule. However, the 
need for revisions have increased as a 
result of changing marketing 
characteristics by industry, and the 
proposal is the result of a request by 
industry. Further, the purpose of these 
standards is to facilitate the marketing 
of agricultural commodities. 


Background 


AMS received petitions from the 
California Grape and Tree Fruit League 
and Western Growers Association, 
requesting a revision to the United 
States Standards for Grades of Table 
Grapes (European or Vinifera Type) to 
add an additional 10 percent allowance 
for shattered grapes in consumer 
containers for shipments that are en 
route or at destination. The standards 
currently provide in section 51.886, 
Table II Tolerances En Route or at 
Destination, a 12 percent total tolerance 
for bunches and berries failing to meet 
the requirements of grade for en route or 
at destination. Revising section 51.886, 
Table II by adding 10 percent allowance 
for shattered would mean that shattered 
berries would not be scored as a defect 
against the 12 percent total tolerance 
until the amount of shattered berries 
exceeds the 10 percent allowance. For 
example, if a lot of berries has 22 
percent shattered berries, 12 percent 
would be reported as a defect and the 
lot would meet the requirements of the 
U.S. No. 1 Table grade provided no 
other defects were present; however, if 
a lot of berries has 23 percent shattered. 
berries, 13 percent would be reported as 
a defect, which would cause the lot to 
fail meet the requirements of the U.S. 
No. Table 1 grade by 1 percent. The 
petitioners stated that they feel change, 
specific to consumer containers, is 
warranted as the majority of table grapes 
are now being sold in consumer 
containers which allow shattered berries 
to be fully utilized/sold. 

Prior to undertaking detailed work to 
develop a proposed revision to the 
standards, AMS published a notice on 
January 24, 2006, in the Federal 
Register (71 FR 3818) soliciting 
comments on the proposed revision. In 
response to the notice, AMS received 
fourteen comments from the table grape 
industry. The comments are available by 
accessing the AMS, Fresh Products 
Branch Web site at: http:// 
www.ams.usda.gov/fv/ 
fpbdocketlist.htm. 

Twelve comments reas the 
proposal; one from a regional 
agriculture trade association, one from a 
table grape association and ten from 
members of that table grape association. 
Each of these comments indicated that 
new improvements to consumer 


packaging resulted in less shrinkage and 
a more sellable product to consumers, 
and with this improvement, a revision 
of how shatter is scored was needed. 
One comment opposing the proposal 
was received from a national trade 
association representing wholesale 
produce receivers. The receivers’ 
association stated that an increase of 
shattered grapes would be unfairly 
damaging to receivers and consumers. 


Finally, one comment was received 
from a trade association of shippers of 
table grapes from the State of Sonora, 
Mexico. The shippers’ association 
supported the idea of revisiting the 
standards for table grapes, however, it 
wanted to investigate the potential 
effects of an added ten percent 
allowance during the upcoming season 
before supporting this revision. The 
association indicated that the 10 percent 
allowance seemed high. Additionally, 
the association expressed a need to 
reexamine the definitions of “bunch 
size” and ‘‘straggly bunch” as it does 
not believe the requirements under each 
definition accurately represent the 
current market demands for table 
grapes. These additional matters are 
beyond the scope of the proposed 
revision, and therefore they will not be 
addressed in this action. 


Taking into account the comments 
received, AMS believes that it would be 
more beneficial to the overall industry 
to fully utilize shattered berries that are 
not otherwise defective, in consumer 
containers. The majority of table grapes 
are now sold in consumer containers. 
Further, this action provides for a 60- 
day comment period for interested 
parties to comment on the proposed 
revision. 


Accordingly, AMS proposes to amend 
the United States Standards for Grades 
of Table Grapes (European or Vinifera 


- Type) as follows: 


List of Subjects in 7 CFR Part 51 


Agricultural commodities, Food 
grades and standards, Fruits, Nuts, 
Reporting and recordkeeping 
requirements, Trees, Vegetables. 


For reasons set forth in the preamble, 
7 CFR part 51 is proposed to be 


; amended as follows: 


PART 51—[AMENDED] 


1. The authority citation for part 51_ 
continues to read as follows: 


Authority: 7 U.S.C. 1621—1627. 


2: In § 51.886, paragraph (b), Table II 
is revised to read as follows: 
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Subpart—United States Standards for 
Grades of Table Grapes (European or 
Vinifera Type) 


§51.886 Tolerances. 


* * * * 


(b) * 


TABLE II.—TOLERANCES EN ROUTE OR AT DESTINATION 


U.S. extra U.S. f 
Factor fancy table — table 
(A) For bunches failing to meet color requirements 10 10 10 
(B) For’bunches failing to meet requirements for minimum diameter of berries ...................:0+ 10 10 10 
(C) For bunches failing to meet stem color requirements 10 
(D) For offsize bunches and for bunches and berries failing to meet the einen require- 
ments for the grade .......... : 12 12 12 
(E) For shattered berries in consumer size packages an allowance of 10 percent is provided. 
Any percent of shattered berries exceeding the allowance of 10 percent shall be scored as 
berries failing to meet the requirements of the grade. 
Including in (D): r 
(a) For permanent defects . 8 8 8 
(b) For serious damage 4 4 4 
And, including in (b): 
(i) For.serious damage by permanent defects 2 2 2 
(ii) For decay 1 1 1 


Dated: September 15, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06-7869 Filed 9-21-06; 8:45 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Parts 91 and 92 

[Docket Number ST—05-01] 

RIN 0581-AC48 

Changes in Hourly Fee Rates for 


Science and Technology Laboratory 
Services—Fiscal Years 2007-2009 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule with request for 
comments. 


SUMMARY: The Agricultural Marketing 
Service (AMS) is proposing to change 
the hourly fee rates for Science and 
Technology (S&T) Laboratory Services. 
The agency is proposing to raise these 
rates to reflect, among other factors, 
national and locality pay increases for 
Federal employees and inflation, 
operating costs, instrumentation and © 
training, and program and agency 
administrative overhead costs. In the 
past, AMS has amended its regulations 
on an as needed basis in order to 
recover laboratory program costs. With 
this proposed regulation, AMS is 
providing for three annual standard 
hourly fee rate increases for fiscal years 


2007-2009. This would provide the 
agricultural commodity industries and 
other stakeholders with more timely and 
relevant information regarding 
voluntary user fees for laboratory testing 
services. The agency is also proposing to 
remove tables and schedules with 
listings of individual tests and services. 
Three annual hourly fee rate 
adjustments are proposed for appeals, 
holiday, and overtime services to reflect 


the anticipated increase in cost of 


providing these laboratory services each 
fiscal year. The regulations also are 
updated to identify current facility 
addresses. Part 92 is obsolete and 
therefore has been removed. 

DATES: Comments must be received on > 
or before October 23, 2006. 

ADDRESSES: Send comments to James V. 
Falk, Docket Manager, USDA, AMS, 
Science and Technology Programs, 1400 
Independence Avenue, SW., Mail Stop 
0272, Washington, DC 20250-0272; 
telephone (202) 690-4089; fax (202) 
720—4631, or e-mail: 
James.falk@usda.gov. State that your 
comments refer to Docket No. ST—-05-— 
01. Comments may also be submitted 
electronically through http:// 
www.regulations.gov. Submitted 
comments will be available for public 
inspection during regular business 
hours in Room 1090 South Building, — 
U.S. Department of Agriculture, 1400 
Independence Avenue, SW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Robert L. Epstein, Science and_~—. 
Technology Programs, Agricultural 
Marketing Service, United States 
Department of Agriculture, Mail Stop 


0270, 1400 Independence Avenue, SW., 
Washington, DC 20250-0270, telephone 
number (202) 720-5231; fax (202) 720- 
6496, and e-mail: 
Robert.epstein@usda.gov. 


SUPPLEMENTARY INFORMATION: 


Background 

Science and Technology (S&T) 
Programs has been performing voluntary 
laboratory services under the 
Agricultural Marketing Act of 1946, as 
amended, for the AMS commodity 
programs (Fruit and Vegetable, Cotton, 
Livestock and Seed, Poultry, Dairy, and 
Tobacco) and applicable customers in 
these industries since its inception on 
August 17, 1988. Before that, voluntary 
laboratory testing was provided fora - 
user fee by AMS under the various 
commodity programs. The current 
standard hourly rate of $45.00 and the 
premium hourly rate of $67.50 have 
been in effect since publication in the 
Federal Register on October 27, 2000 
(65 FR 64302). The standard fee rate for 
laboratory services is proposed to be 
increased to $60.00 per hour in fiscal 
year 2007, $63.00 per hour in fiscal year 
2008, and $67.00 per hour in fiscal year 
2009. The premium hourly fee rates 
would also be adjusted for fiscal years 
2007 through 2009. An increase in the 
premium hourly rates over the three 
fiscal years for laboratory services 
performed on holidays, appeal samples, 
and overtime basis is also needed since 
Science and Technology laboratory 
personnel may be required to work 
extended hours of service at the time 
and a half pay or the double hourly pay 
to accommodate clients. This is due to 
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stakeholder demand for immediate test 
results. Generally, the processing of all 
laboratory samples is continuous over a 
24/7 timeframe due to the recent 
introduction of automated equipment. 

The AMS laboratory testing programs 
are voluntary, user fee services, 
conducted under the authority of the 
Agricultural Marketing Act of 1946 
(AMA), as amended (7 U.S.C. 1621, et 
seq.). The AMA authorizes the Secretary 
of Agriculture to provide Federal 
analytical testing services that facilitate 
marketing and trade. In addition, 
consumers may be able to determine the 
quality and wholesomeness 
characteristics of a commodity or 
product through laboratory testing. This 
allows agricultural products to be 
assigned official AMS grade 
designations or to meet specifications. 
The AMA also requires that reasonable 
fees be collected from the users of the 

‘services to cover as nearly as possible 
the costs of maintaining the programs. 

AMS regularly reviews its user-fee- 
supported laboratory service programs 
to determine if the voluntary fees are 
adequate to cover expenses. The most 
recent review determined that the 
existing feeschedules and tables of 
individual tests or services, which have 
been in place since October 27, 2000, 
will not generate sufficient revenues to 
recover operating costs. 

A more flexible user fee system, using 
set hourly rates for multiple fiscal years, 
is proposed by this rulemaking to 
ensure that AMS properly recovers its 
full costs for providing laboratory 


services, and that all stakeholders are 
charged reasonable fees. By enacting a 
three year fee increase instead of a 
single year fee increase, AMS would 
help ensure that the fee increases are 
effective at the beginning of each fiscal 
year (October 1). 


In addition, the existing fee schedules 
and tables in 7 CFR, part 91, § 91.37 


would be removed. The analytical tests ~ 


listed in the tables are not specific to 
individual commodity testing 
requirements or stakeholder needs. The 
current tables do not represent the 
actual operational costs to perform 
single tests and newer methodologies. 
Laboratory services are provided for five 
types of analytical testing: 
Microbiological, physical, residue 
chemistry, proximate analysis for ° 
composition, and biomolecular testing. 
AMS must recover the costs of 
providing these services. The proposed 
hourly fee rates would recover these 
costs. 

AMS calculated its actual costs for 
fiscal years 2001 through 2005 and its 
projected increases in salaries and 
inflation in fiscal years 2006 through 


‘2009. The estimates for increases in 


salaries for fiscal year 2006 as the base 
year and the succeeding out years are 
from the Office of Management and 
Budget’s (OMB) multi-year ‘“Economic 
Assumptions” tables. The Federal pay 
raise for calendar years 2002, 2003, and 
2004 were 4.6 percent, 4.1 percent and 
4.1 percent, respectively. This 
information comes from Table 11-1, 


TABLE 1.—CURRENT AND PROPOSED HOURLY FEE RATES (PER Hour) BY TYPE OF SERVICE 


“Economic Assumptions”, of the Office 
of Management and Budget’s Fiscal Year 
2005 Budget which is available at 
http://www. whitehouse.gov/omb/ 
budget/fy2005/econ.html. The average 
fiscal year pay raise for Federal 
employees in calendar years 2005 and 
2006 was 3.5 percent effective January 
2005 and 3.1 percent effective January 
2006. The average combined national 


_ and locality pay raise is estimated to be 


2.2 percent for fiscal years 2007, 2008, 
and 2009. Inflation for fiscal year 2006 
is estimated to be 2.1 percent. Inflation 
for fiscal year 2007 is estimated to be 2.2 
percent. Inflation for fiscal year 2008 is 
estimated to be 2.1 percent. Inflation for 
fiscal year 2009 is estimated to be 2.1 
percent. These estimates for inflation 
percent can be obtained from Table 12- 
1, “Economic Assumptions’’, of the 
OMB’s Fiscal Year 2007 Budget which 
is available at 
http://www.whitehouse.gov/omb/ 
budget/fy2007/econ.html. 


The Agency will initiate another 
rulemaking to adjust any fee 
established, if estimated increases for 
pay and inflation do not adequately 
cover the Agency’s costs of providing 
the services. The cost of providing 
laboratory services includes both direct 
and overhead costs. Direct costs include 
the cost of salaries, employee benefits, 
operation cost and infrastructure cost. 
The Agency is able to estimate the 
employee benefits attributable to 
overtime work and has included these 
in the fee calculations. 


Current rate 


FY 2007 
rate! 


FY 2008 
fate? 


FY 2009 
rate 3 


Laboratory $ 45.00 $ 60.00 $ 63.00 

Legal Holiday ...............cccseeseee 67.50 82.00 85.00 | 89.00 


123 Hourly values for FY 2007-FY 2009 are rounded off to nearest whole dollar. 


With this proposed action, the AMS 
would amend its regulations to provide 
for three annual fee increases in one 
action. Table 1 shows the summary of 


the current rates and the proposed 
hourly fee rates for fiscal years 2007 


through 2009 for the four different types 


of services (regular laboratory, appeal, 


overtime, and legal holiday work) that 
Science and Technology Programs 
employees perform. 


TABLE 2.—CALCULATIONS FOR THE STANDARD HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 2006 


Laboratory services 


Apportioned 
fee rate 


Base Time: 


Actual FY 2005 Salaries’ @ $2,787,474 : $20.00 
FY 2006 Pay Adjustment? = [Actual FY 2005 Salaries ($20.00)] x 0.031 + $0.86 (weighted portion @ $119,500 increase 

for the FY 2006 period changes with payroll for within-grade pay step increases for General Schedule salaries, promotion 

pay costs and new employee position pay costs) ; 1.48 
Benefits 3 6.90 
Operational Costs+ 11.60: 


Infrastructure Costs > 


8.78 


Sepyice 
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TABLE 2.—CALCULATIONS FOR THE STANDARD HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 2006— 


Continued 


Laboratory services 


Apportioned 


fee rate 


Program Overhead 
Agency Overhead 7 
FY 2006 Inflation (2.1 %) = [Costs excluding infrastructure and payroll] x .021. 


Total Rate Per Hour—Base Time 


‘3.44 
3.28 
0.53 


56.01 


1 Actual cost of FY 2005 salaries ($2,787,474) + (2,080 program hours times 67 program employees) = $20.00 unit cost. 

2 Actual cost of FY 2006 pay adjustment ($205,911) + (2,080 program hours times 67 program employees) = $1.48 unit cost. 
3 Actual cost of benefits ($961,668) + (2,080 program hours times 67 program employees) = $6.90 unit cost. 

4 Actual cost of operational costs ($1,616,645) + (2,080 program hours times 67 program employees) = $11.60 unit cost. 
5 Actual cost of infrastructure ($1,223,570) + (2,080 program hours times 67 program employees) = $8.78 unit cost. 

6 Actual cost of Program overhead ($479,000) + (2,080 program hours times 67 program employees) = $3.44 unit cost. 
7 Actual cost of Agency overhead ($457,000) + (2,080 program hours times 67 program employees) = $3.28 unit cost. 


TABLE 3.—CALCULATIONS FOR THE STANDARD HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 2007 


Laboratory services 


Apportioned 


fee rate 


Base Time: 
FY 2006 Salaries = Actual FY 2005 Salaries ($20.00) + FY 2006 Pay Adjustment ($1.48) 
FY 2007 Pay Adjustment = FY 2006 Salaries x 0.022 
Benefits 
Operational Costs 
Infrastructure Cost 
Program Overhead 
Agency Overhead 

-FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 
FY 2007 Inflation (2.2%) = [Costs excluding infrastructure and payroll] x 022 


Total Rate Per Hour—Base Time 


$21.48 
0.47 
6.90 


60.02 


TABLE 4.—CALCULATIONS FOR THE STANDARD HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 2008 


Laboratory services 


Apportioned 


fee rate 


Base Time: 
FY 2007 Salaries = FY 2006 Salaries ($21.48) + FY 2007 Pay Adjustment ($0.47) 
FY 2008 Pay Adjustment = FY 2007 Salaries x 0.022 
Benefits 
Operational Costs .... 
Infrastructure Cost 
Program Overhead 
Agency Overhead 
FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 
FY 2007 Inflation (2.2%) = [Costs excluding infrastructure and payroll] x .022 
FY 2008 inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 


Total Rate Per Hour—Base Time 


62.77 


TABLE 5.—CALCULATIONS FOR THE STANDARD HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 2009 


Laboratory services 
Base Time: 
FY 2008 Salaries = FY 2007 Salaries ($21.95) + FY 2008 Pay Adjustment ($0.48) $22.43 
FY 2009 Pay Adjustment = FY 2008 Salaries x 0.022 0.49 
Benefits . 6.90 
Operational Costs 11.60 
Infrastructure Cost 16.15 
Program Overhead 3.44 
Agency Overhead 3.28 
FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 0.53 
FY 2007 Inflation (2.2%) = [Costs excluding infrastructure and payroll] x .022 0.57 
FY 2008 inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 0.55 
FY 2009 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 0.56 


| 
0.53 
| 


‘55372 Federal Register/Vol. 71, No. 184/ Friday, September 22, 2006/4Proposéed: Rules - 


TABLE 5.—CALCULATIONS FOR THE STANDARD HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 2009— 
Continued 


Apportioned 
Laboratory services - fee rate 


In order to project the hourly fee rates 2 contains footnotes 1-7 that provide —_ operational costs, infrastructure cost, 
for the laboratory program services for the common mathematical formula used program administrative overhead and 


fiscal years 2007 through 2009, the to calculate the apportioned rate for agency overhead). The same formula 
current fiscal year 2006 is used as a each fee charge category for fiscal year —__ that is used in Table 2 and that is | 
base. The total base time hourly fee rate 2006. The formula uses the actual cost _ indicated in its footnotes is also applied 
calculation (Table 2) for fiscal year 2006 _ or projected cost in dollars for the in the other tables to derive each 
begins with the actual salaries for fiscal applicable fiscal year for each category unit rate with the different 
year 2005 ($2,787,474) andaddsthe ~~ _ individual fee charge category divided _actual costs or variable projected costs 
fiscal year 2006 pay raises (3.1 percent) _ by the available program hours and . to be inserted in the formula equation 
and add other fiscal year 2006 pay further divided by the number of for the applicable fiscal year. 
adjustments ($119,500) for within-grade laboratory service program employees. Table 3 through Table 5 show the 
pay step increases for General Schedule The formula derives the apportioned fee calculation of the total standard hourly 
(GS) salaries, promotion pay costs,and _rate for each fee charge category fee rates to be rounded off for fiscal 


new employee position pay costs. Table (salaries with pay adjustment, benefits, | years 2007 through 2009. 


TABLE 6.—CALCULATIONS FOR THE APPEAL AND OVERTIME HOURLY RATES FOR LABORATORY PROGRAM SERVICES FOR 
FY 2006 


Laboratory services — 


Appeal and Overtime Rates: Actual Salaries @ 1.5 (time and a half): 
FY 2005 Salaries @ 1.5 = [Actual 2005 Salaries ($20.00)] x 1.5 ........... $30.00 
FY 2006 Pay Adjustment = [Actual FY 2005 Salaries ($20.00) x 0.031 + $0.86 (weighted portion @ $119, 500 increase for 
the FY 2006 period changes with payroll for within-grade pay step increases for General Schedule salaries, promotion 


pay costs, and new employee position pay costs)] x 1.5 2.22 
Agency Overhead 3.28 


Total Rate Per Hour—Appeal and Overtime 66.75 


TABLE 7.—CALCULATIONS FOR THE APPEAL AND OVERTIME HOURLY RATES FOR LABORATORY PROGRAM SERVICES FOR 
FY 2007 


Apportioned 
Laboratory services fee rate 


Appeal and Overtime Rates: Actual Salaries @ 1.5 (time and a half): : 
“FY 2006 Salaries @ 1.5 = [Actual 2005 Salaries ($20.00) + 2006 Pay Adjustment ($1.48)] x 1.5... : vee $32.22 


FY 2007 Pay Adjustment = FY 2006 Salaries @ 1.5 x 0.022 as ’ 0.71 
Infrastructure Cost 175 
Agency Overhead : 3.28 
- FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 : 0.53 
FY 2007 Inflation (2.2%) = [Costs excluding infrastructure and payroll] x .022 ie 0.57 


Total Rate Per Hour—Appeal and Overtime ease 71.00 


TABLE 8.—CALCULATIONS FOR THE APPEAL AND OVERTIME HOURLY RATES FOR LABORATORY PROGRAM SERVICES FOR 
FY 2008 


Apportioned 
Laboratory services fee rate 


Appeai and Overtime Rates: Actual Salaries @ 1.5 (time and a half): : 
FY 2007 Salaries @ 1.5 = [FY 2006 Salaries ($21.48) + FY 2007 Pay Adjustment ($0.47)] x 1.5 $32.93 + | 


| 
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FY 2008—Continued 


TABLE 8.—CALCULATIONS FOR THE APPEAL AND OVERTIME HOURLY RATES FOR LABORATORY PROGRAM SERVICES FOR 


Laboratory services 


Apportioned 


fee rate 


FY 2008 Pay Adjustment = FY 2007 Salaries @ 1.5 x 0.022 
Benefits 
Operational Costs 
Infrastructure Cost 
Program Overhead 
Agency Overhead 
; FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 
3 FY 2007 inflation (2.2%) = [Costs excluding infrastructure and payroll] x .022 
FY 2008 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 


Total Rate Per Hour—Appeal and Overtime 


0.72 
6.90 
11.60 
13.47 
3.44 
3.28 
0.53 
0.57 
0.55 


73.99 


FY 2009 


TABLE 9.—CALCULATIONS FOR THE APPEAL AND OVERTIME HOURLY RATES FOR LABORATORY PROGRAM SERVICES FOR 


Laboratory services 


Appeal and Overtime Rates: Actual Salaries @ 1.5 (time and a half): 

FY 2008 Salaries @ 1.5 = [FY 2007 Salaries ($21.95) + FY 2008 Pay Adjustment ($0.48)] x 1.5 

FY 2009 Pay Adjustment = FY 2008 Salaries @ 1.5 x 0.022 
Benefits 
Operational Costs 
Infrastructure Cost 
Program Overhead 
Agency Overhead 
FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 
FY 2007 Inflation (2.2%) = [Costs excluding infrastructure and payroll] x .022 
FY 2008 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 

FY 2009 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 


Total Rate Per Hour—Appeal and Overtime 


$33.65 
0.74 
6.90 
11.60 
16.15 
3.44 
3.28 
0.53 
0.57 
0.55 


overtime hourly fee rates tobe rounded _ necessity of laboratory personnel to 
off for fiscal years 2006 through 2009. work extended hours of service at the 


2006 


Table 6 through Table 9 show the These tables incorporate the time and a half pay doing either 
calculation of the total appeal and total _— differentials in costs associated with the overtime or appeal sample testing. 


TABLE 10. Ee FOR THE FEDERAL HOLIDAY HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 


Laboratory services 


Apportioned 


Holiday Rate: Actual Salaries @ 2.0 (double time): 
FY 2005 Salaries @ 2.0 [Actual 2005 Salaries ($20.00)] x 2.0 
f FY 2006 Pay Adjustment = [Actual FY 2005 Salaries ($20.00) x 0.031 + $0.86 (weighted portion @ $119,500 increase for 
¥ the FY 2006 period changes with payroll for within-grade pay step increases for General Schedule salaries, promotion 
pay costs, and new employee position pay costs)} x 2.0 
3 Benefits .. 
Operational Costs 
Infrastructure Cost 
Program Overhead 
Agency Overhead : 

FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 


Total Rate Per Hour—Holidays 


$40.00 


2.96 
6.96 
11.60 
8.78 
3.44 
3.28 
0.53 


77.49 


a 

| 
fee rate 

0.56 

| fee rate 

| 
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2007 


TABLE 11.—CALCULATIONS FOR THE FEDERAL HOLIDAY HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 


Laboratory services 


Apportioned 
fee rate 


Holiday Rate: Actual Salaries @ 2.0 (double time): 
FY 2006 Salaries @ 2.0 = [Actual 2005 Salaries ($20.00) + 2006 Pay iidinainned ($1.48)] x 2.0 
FY 2007 Pay Adjustment = FY 2006 Salaries @ 2.0 x 0.022 . 
Benefits 
Operational Costs 
Infrastructure Cost 
Program Overhead 
Agency Overhead ‘ 
FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 
FY 2007 Inflation (2.2%) = [Costs excluding infrastructure and payroll] x .022 


Total Rate Per Hour—Holidays 


$42.96 
0.95 
6.90 
11.60 
11.75. 
3.44 
3.28 
0.53 
0.57 


81.98 : 


2008 


TABLE. 12.—CALCULATIONS FOR THE FEDERAL HOLIDAY HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 


Laboratory services 


Apportioned 
fee rate 


Holiday Rate: Actual Salaries @ 2.0 (double time): 
FY 2007 Salaries @ 2.0 = [FY 2006 Salaries ($21.48) + FY 2007 Pay Adjustment ($0.47)] x 2. 0. 
FY 2008 Pay Adjustment = FY 2007 Salaries @ 2.0 x 0.022 
Benefits 
Operational Costs 
Infrastructure Cost 
Program Overhead 

FY 2006 Inflation (2. 1%) = [Costs excluding infrastructure and sprell x .021 

FY 2007 Inflation (2.2%) = [Costs excluding infrastructure and payroll] x .022 

FY 2008 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 


Total Rate Per Hour—Holidays 


2009 


TABLE 13.—CALCULATIONS FOR THE FEDERAL HOLIDAY HOURLY RATE FOR LABORATORY PROGRAM SERVICES FOR FY 


Laboratory services 


Apportioned 
fee rate 


Holiday Rate: Actual Salaries @ 2.0 (double time): 
FY 2008 Salaries @ 2.0 = [FY 2007 Salaries ($21.95) + FY 2008 Pay Adjustment ($0.48)] x 2.0 
FY 2009 Pay Adjustment = FY 2008 Salaries @ 2.0 x 0.022 
Benefits . 
Operational Costs 
Infrastructure Cost 
Program Overhead 
Agency Overhead 
FY 2006 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 
FY 2007 Inflation (2.2%) = [Costs excluding infrastructure and payroll] x .022 
FY 2008 Inflation (2.1%) = [Costs-excluding infrastructure and payroll] x .021 

FY 2009 Inflation (2.1%) = [Costs excluding infrastructure and payroll] x .021 


Total Rate Per Hour—Holidays 


$44.86 
0.99 
6.90 
11.60 
16.15 
3.44 
3.28 
0.53 
0.57 
0.55 : 
0.56 


89.43 


Table 10 through Table 13 show the 
calculation of the total legal holiday 
hourly fee rates to be rounded off for 
fiscal years 2006 through 2009. These 
tables incorporate the differentials in 
costs associated with the necessity of 
laboratory personnel to work extended 
hours of service at the double hourly 
pay rate doing sample testing on a 


Federal holiday or a designated day for 
the Federal holiday. 


The Agency proposes to recover the 
actual cost of services for multiple fiscal 
years covered by this rule. These fee 
increases are essential for the continued 
sound financial management of the 
Agency’s budget. In order to enhance 
the transparency of the hourly fee rates 
in the aforementioned Tables 3 through 


include expenses for rents, 


13 for fiscal year 2007, fiscal year 2008 
and fiscal year 2009, a description is ; 
provided of each fee charge category. i 
Federal salaries with national and 

locality pay adjustments and choices in 
benefits are made available on an 
annual basis by the Office of Personnel 
Management (OPM). Operational costs 


communications, utilities, medical 


| 
| 
$43.90 

11.60 

13.47 

0.53 
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examinations, safety equipment, sample 
preparation equipment, training, trash 
and hazardous waste disposal, travel 
and transportation costs. 
Communication expenditures include 
costs for photocopying, printing, e- 
mailing, Internet services, telephone, 
and faxing equipment. There have'been 
large capital improvement expenditures 
in the laboratories in recent years. These 
expenditures include costs for the Food 
Emergency Response Network (FERN) 
and the capital improvements for the 
Environmental Management Systems 
(EMS) in accordance with the applicable 
mandates for Federal laboratories of 
Executive Order 13148 of April 21, 
2000, Greening the Government 
Through Leadership in Environmental 
Management (65 FR 24593). These 
capital improvement costs are included 
in the normal operations of the Science 
and Technology field service ~ 
laboratories. In addition, operational 
costs include expenses for office and 
laboratory supplies, chemicals, reagents, 
security and guard services, waste 
removal, robots, cleaning and internal 
building maintenance, billing and 
collection services, and a Laboratory 
Information Management System - 
(LIMS). Infrastructure costs are mainly 
laboratory instruments and capital 
equipment with service and 
maintenance contracts and replacement 
spare parts. Infrastructure expenses 
include consumable supply costs 
associated directly with the proper 
operation of analytical instruments and 
laboratory equipment. Stakeholders 
demand that AMS provide cost effective 
and timely product testing requiring 
modern and sometimes automated 
instrumentation. These instruments are 
expensive and undergo equipment 
capitalization for determining costs. 
Equipment capitalization is the 
determined cost per year to replace the 
equipment after its useful service life 
has been established. Infrastructure 
costs include database acquisitions and 
maintenance for e-business. 
Infrastructure costs include large 
computer hardware and software 


‘expenses. Agency and Program 


overhead is the pro-rated share, 
attributable to a particular service, of the 
agency’s management and support costs. 
Management and administrative support 
costs include the costs of providing 
budget and accounting services, 
regulatory services, investigative and 
enforcement services, debt-management 
services, personnel services, public 
information services, legal services, 
statistical services, and other general 
program and agency management 
services of support activities above the 


local laboratory level. Overhead 
expenditures are allocated across the 
Agency for each direct hour of 
laboratory service. 

AMS no longer uses the Billings and 
Collections System (BLCO) for billings 
and collections through the National 
Fjnance Center (NFC) in New Orleans, 
LA. The Agency now uses the “accounts 
receivable” functions in Foundation 


Financial Information System (FFIS) as 


the document feeder system for 
customer billings and the collections 
now come through our lockbox. 
Accordingly, § 91.42 would be updated 
to reflect these changes. The regulations 
also are updated to identify current 
facility addresses. 

This proposed rule would also 
remove and reserve 7 CFR part 92. Part 
92 is obsolete because it relates to the 
mandatory testing of imported tobacco 
for prohibited pesticide residues and the 
statutory requirement for such testing 
has been removed by the Fair and 
Equitable Tobacco Reform Act of 2004 
(7 U.S.C. 518). The tests had been 
conducted by Science and Technology 
(S&T) Programs for the AMS Tobacco 
Program, which sampled imported 
tobacco and administered the program 
for imported tobacco. 


Executive Order 12866, Regulatory 
Flexibility Act, and Paperwork 
Reduction Act 


This proposed rule has been reviewed 
under Executive Order 12866. Although 
not economically significant, this rule 
has been determined to be significant 
for the purposes of Executive Order 
12866 and, therefore, has been reviewed 
by the Office of Management and 
Budget (OMB). 7 

An economic analysis follows to 


‘ review the impacts on laboratory 


customers of the proposed revisions in 
AMS voluntary user fees for laboratory 
services. The economic analysis 
provides a cost-benefit analysis as 
required by Executive Order 12866 and 
an analysis of the potential economic 
effects on small entities as required by 
the Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.). In accordance with 
5 U.S.C. 603, AMS has performed an 
Initial Regulatory Flexibility Analysis 
for this proposed rule. AMS is inviting 
comments about this proposed rule as it 
relates to small entities. In particular, 
AMS is interested in obtaining 
information concerning the number and 
kind of small entities who may incur 
benefits or costs from implementation of 
this proposed rule and the impact of 
those benefits or costs on decisions to 
utilize AMS voluntary testing services. 
Regulations must be designed in the 
most cost-effective manner possible to 


obtain the objective of a sustainable cost 
recovery program while imposing the 
least burden on society. AMS has - 
prepared a Regulatory Impact 
Assessment (RIA) consisting ofa 
statement of the need for the proposed 
action, an examination of alternative 
approaches, and an economic analysis 
of the benefits and costs. 


Need for Proposed Action. 


The AMS laboratory testing programs 
are voluntary, user fee services 
conducted under the authority of the 
Agricultural Marketing Act of 1946 
(AMA), as amended (7 U.S.C. 1621, et 
seq.). The AMA authorizes the Secretary 
of Agriculture to provide Federal 
analytical testing services that facilitate 
marketing and trade. The AMA also 
requires that reasonable fees be 
collected from the users of the services 
to cover as nearly as practicable the 
costs of maintaining the programs. 

Science and Technology (S&T) 
Programs of AMS regularly reviews its 
user-fee-financed laboratory service 
programs to determine if the fee levels 
are adequate. The most recent review 
determined that the existing fee 
schedule, effective October 27, 2000 (65 
FR 64302) does not generate sufficient 
revenues to recover operating costs. For 
fiscal year 2005 the Science and 
Technology program reported a 
$702,000 deficit at the current fee levels. 
The Science and Technology program 
costs and revenues for fiscal year 2005 
were $6,393,000 and $5,691,000, 
respectively. Program obligations for 
fiscal year 2006 are projected at 
$6,602,000 and revenues are projected 
at $5,834,000 for an estimated deficit of 
$768,000. With this proposed action, the 
Agency expects to collect an estimated 
$6,521,000, $7,186,000, and $7,553,000 
in fiscal years 2007 through 2009 
respectively, to cover the cost of routine 
laboratory services, appeal requests, 
overtime, and holiday services for 


Science and Technology customers and 


other program stakeholders. 
Alternatives 


Alternatives to the proposed rate 
increase were considered by the 
Agency. One alternative to this 
proposed rule would be to make no 
changes to the current user fees. As a 
result, AMS would not recover the full 
cost of program activities and services 
would have to be reduced or terminated. 
Were this to happen, the users of AMS 
laboratory services would be unable to” 
meet certain AMS program 
requirements, would find it more 
difficult to meet foreign government or 
importer testing requirements, and 
would lose the opportunity to support 


i 

if 

4 

4 
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their marketing efforts with what they 
-believe to be preferred government 
laboratory test results. Consequently, 
AMS does not consider this alternative 
to be reasonable. 

Another alternative considered would 
be to calculate the fee increases needed 
over the next three year period and then 
spread this overall increase evenly in 
annual increments. Because the 
increases are necessary to cover on- 
going costs, e.g., rent, salaries and 
benefits, and equipment replacement, 
and financial stability needs to be 
maintained for this program, adequate 
funds must be generated immediately, 
rather than spread over a three year 
period. Thus, AMS does not consider 
this alternative to be reasonable. 

To ensure full costs are being covered 
as they are incurred, the preferred 
alternative is to match fee increases 
with expected costs on an annual basis 
over the next three years. This 
alternative will assure costs are 
appropriately covered:and that 
laboratory testing services remain 
available as program customers request 
them. With this proposed action, the 
Agency expects to collect an estimated 
$6,521,000, $7,186,000, and $7,553,000 
in fiscal years 2007 through 2009, 
respectively, to cover the cost of routine 
laboratory services, appeal requests, 
overtime, and holiday services. 


Summary of Impacts 


Under this proposal AMS would 
continue to offer laboratory testing 
services under the Agricultural 
Marketing Act of 1946 as amended, to 
facilitate marketing and allow products 
to obtain grade designations or meet 
marketing standards. As such, the 
program provides a viable option for a 
wide variety of clients by delivering 
scientific and analytical support 
services to the agricultural community 
and provides a valuable resource for 


those businesses and industries that 
wish to use a USDA shield. 

Further, by proposing a three year fee 
increase instead ofa single year fee 
increase, the Agency would help ensure 
that the fee increases are effective at the 
beginning of each fiscal year on October 
1. An increase over three fiscal years 
would permit customers and other 
program stakeholders an opportunity to 
plan for annual changes in costs of 
laboratory service and to incorporate 
them into their budgetary plans. 

For analytical purposes, projected 
collections are based on calculations 
using an effective date of October 1, 
2006 for the proposed fiscal year 2007 
user fees. There are essentially three rate 
increases being proposed for the basic 
laboratory services—$45 to $60 or 33.3 
percent in fiscal year 2007, $60 to $63 
or 5.0 percent in fiscal year 2008 and 
$63 to $67 or 6.4 percent in fiscal year 
2009. The rate increases for overtime 
and appeals are $67.50 to $71 or 5.2 
percent, $71 to $74 or 4.2 percent, and | 
$74 to $78 or 5.4 percent in fiscal years 
2007, 2008, and 2009, respectively. The 
rate increases for holiday service are 
$67.50 to $82 or 21.5 percent, $82 to $85 
or 3.7 percent, and $85 to $89 or 4.7 
percent in fiscal years 2007, 2008, and 
2009, respectively. This is a voluntary 
program and the costs to each user 
would be proportional to their use of 
laboratory services each year. The 
increased fees will cover inflation and 
national and locality pay raises and 


replacement of equipment and other 


infrastructure improvements. 

Under the Regulatory Flexibility Act, 
the impact ofthis proposed rule on small 
businesses must be analyzed. There are 
811 current users of AMS laboratory 
testing services. Such users of services 
include food processors, handlers, 
growers, Federal and State government 
agencies, and exporters. Many of these 


_and customers to discontinue the use of 


users are small entities under the 
criteria established by the Small 
Business Administration (13 CFR 
121.201). Any decision by stakeholders 


the laboratory services because of 
increased fees would not hinder food 
processors or other industry members 
from marketing their products. 

For the following cost analysis, 
certain assumptions are used. First, base 
year data is actual fiscal year 2005 F 
amount billed for voluntary services 2 
performed for the public. Second, seven 
percent of the total amount billed 
represents overtime costs and five 
percent represents costs related to 
appeals. Third, the calculated amounts 
in fiscal year 2007 are using the base 
year data as if the base year was fiscal 
year 2006. Fourth, each of the 811 : 
customers had the exact same tests, 4 
using the same amount of time, and thus ¥ 
were billed the exact same amount. This 3 
customer is the “average” laboratory - d 
customer. 

Table 14 sets the total levels for the 
dollar ($) amounts billed in the base 
year (Fiscal Year 2006). 


TABLE 14.—BASE YEAR DATA (FISCAL 
YEAR 2006) 


$1,536,688 


Total Billed 

Basic Laboratory Services .... 1,352,285 
Overtime Costs (7%) ............ 107,568 
Appeal Costs (5%) .........:. 76,834 


Table 15 presents the base year costs 
and estimates costs in fiscal year 2007, 
fiscal year 2008, and fiscal year 2009 for 
the “average” laboratory customer. The 
base year values are derived by dividing 
basic laboratory services, overtime costs, 
and appeal costs by 811. The values for 
fiscal years 2007, 2008, and 2009 are 
derived multiplying each year by the 
appropriate percentage rate. 


TABLE 15.—CosTS ($) FOR THE “AVERAGE” CUSTOMER, BASE YEAR THROUGH FISCAL YEAR 2009 


Base year 


FY 2007 


FY 2008 FY 2009 Total Diff." 


Lab Services 


Overtime 


Appeals 


Total 


Speconetan 1,667 2,223 2,334 2,483 816 
sescsaeecaetenastet 133 140 146 154 21 
tee 95 100 104 110 15 


1,895 


2,463 


852 


After the third increase, the customer 
will pay an additional average of $852 
for all laboratory services. This is a 


| 

‘Net difference calculated between costs in dollars ($) between base year and Fiscal Year 2009. 4 

| 


44.96 percent increase over the base 
year. The percentage increase for the 
basic laboratory services is 49.0 percent, 


overtime is 15.8 percent, and an appeal 
sample is 15.8 percent. 


| 
| 
: 
| 
| 
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TABLE 16.—CosTS ($) FOR A “LARGE BUSINESS” CUSTOMER, BASE YEAR THROUGH FISCAL YEAR (FY) 2009 


Base year 


FY 2007 


Total 


FY 2008 


FY 2009 


Lab Services 704,000 938,432 985,354 1,048,417 344,417 
Overtime ....... 56,000 58,912 61,386 64,701 8,701 
Appeals ....... 40,000 42,080 43,847 46,215 6,215 


Table 16 presents the base year costs 
and estimates costs in fiscal years 2007, 
2008, and 2009 for a “large business” 
laboratory customer. While the 
numerical values increase significantly, 
the percentages are the same. Even 
though the “large business” customer is 


‘Net difference calculated between costs in dollars ($) between base year and Fiscal Year 2009. 


paying $359,333 more then what was 
paid for the same services in the base 
year, the increase is still approximately 
44.9 percent above what was billed in 
the base year. 

The same is true for a “small 
business” customer. Table 17 presents 
the costs associated with a customer . 


TABLE 17.—CosTs ($) FOR A “SMALL BUSINESS” CUSTOMER, BASE YEAR THROUGH FISCAL YEAR (FY) 2009 


billed $29,000. Again the total 
difference between the billing in fiscal 
year 2009 and the base year is ; 
significantly smaller than the billing of 
an “average” customer, but the 
percentage increase is still near 44.9 
percent. 


Base year 


FY 2007 


FY 2008 FY 2009 |. Total diff.' 


25,520 


Overtime ....: 


2,030 


1,450 


34,018 
2,136 
1,525 


35,719 
2,226 
1,589 


38,005 
2,346 
1,675 


12,485 
316 
225 


29,000 


37,679 


(39,534 42,026" 13,026 


‘Net difference calculated between costs in dollars ($) between base year and FY 2009. 


Under the Regulatory Flexibility Act, 
the impact of this proposed rule on 
small businesses must be considered. 
The Agency estimates that 25 percent of 
the laboratory fees billed in fiscal year 
2005 was to small businesses. Thus, a 
total of $384,172 was billed to small 
businesses. If the entire proposed fee 
increase had been implemented, small 
businesses would have been billed 
$556,665, a 44.9 percent increase. 

One question is how each of these 
customers including small businesses 
will react to cost increases at these 
amounts. The increases are spread over 
a three year period which will mitigate 
some of the impact. But the focus 


- should be on the reaction to the increase 


occurring in fiscal year 2007 which is a 
one third increase over the base year. 
The answer is dependent on the 
customer’s business, and is proportional 
to the number of samples involved. The 
lower the cost per unit of product being 
sampled, the higher the probability the 
customer will continue to use AMS 
laboratory services and pass on some or 
all of the additional costs, the exact 
amount of which is not known. Also, 
use of AMS laboratory services is 
voluntary and other private or public 
laboratory options are available. 

This proposed rule contains no new 
information collection or recordkeeping 
requirements that are subject to the 
Office of Management and Budget 


(OMB) approval under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501- 
3520). AMS is committed to 
implementation of the Government 
Paperwork Elimination Act which 
provides for the use of information 
resources to improve the efficiency and 
effectiveness of governmental 
operations, including providing the 
public with the option of submitting 
information or transacting business 
electronically to the extent practicable. 
USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 


Unfunded Mandate Analysis 


Title II of the Unfunded Mandate 
Reform Act of 1995 (UMRA), Public 
Law 104—4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of UMRA, the 
Department generally must prepare a 
written statement, including a cost 
benefit analysis, for proposed and final 
rules with “Federal mandates” that may 
result in expenditures to State, local, or 
tribal governments, in the aggregate, or 
to the private sector, of $100 million or 


‘more in anyone year. When such a 


statement is needed for a rule, section 
205 of UMRA generally requires that the 
Department identify and consider a 


_reasonable number of regulatory 


the rule. 


- challenge to this rule or the application 


Civil Rights Review 


alternatives and adopt the least costly, 
more cost-effective or least burdensome 
alternative that achieves the objectives 


This rule contains no Federal 
mandates (under the regulatory 
provisions of Title II of the UMRA) that 
impose costs on State, local, or tribal 
governments or to the private sector of 
$100 million or more in anyone year. 
Thus, this rule is not subject to the 
requirements of sections 202 and 205 of 
UMRA. 


Civil Justice Reform (Executive Order 
12988) 


This proposed rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. It is not intended to 
have retroactive effect. This proposed 
rule would not preempt any State or 
local laws, regulation, or policies, 
unless they present an irreconcilable 
conflict with this rule. There are no © 
administrative procedures which must 
be exhausted prior to any judicial 


of its provisions. 


AMS has considered the potential 
civil rights implications of this rule on 
minorities, women, or persons with 
disabilities to ensure that no person or 
group shall be discriminated against on 
the basis of race, color, national origin, 


| 

5 
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gender, religion, age, disability, sexual 
orientation, marital or family status, 
political beliefs, parental status, or 
protected genetic information. AMS has 
included at § 91.7 the provision in the 
_ regulation under part 91 to describe in 
detail the requirements for 
nondiscrimination when reviewing or 
granting any person or entity the 
benefits of Science and Technology 
Programs laboratory service. This 
regulation is consistent with USDA 
regulations which prohibit 
discrimination in its programs and 
activities. 

This proposed rule would not require 
affected entities to relocate or alter their 
operations in ways that could adversely 
affect such persons or groups. Further, 
this proposed rule would not deny any 
persons or groups the benefits of the 
program or subject any persons or 
groups to discrimination. 


AMS has reviewed this proposed rule 
in accordance with the Department 
Regulation 4300-4, “Civil Rights Impact 
Analysis.”’ AMS has determined this 
proposed action ensures the civil rights 
of all Science and Technology Programs 
applicants and customers. They 
represent minorities (24.4%), women 
(51.1%), and persons with disabilities 
(14.5%) in the same percent proportions 
to the entire customer base as their 
compositions are represented in the 
total approximate general population 
(299 million) of the United States of 
America available in descriptive tables 
at http://www.census.gov/. In addition, 
each and every customer would receive 
the same user fee for each identical 
service. 


Comments 


A thirty day comment period is 
provided for interested persons to 
comment on this proposed action. All 
comments received by October 23, 2006 
will be considered. A thirty day period 
for public comment is justified in order 
to allow the agency to recover the full 
cost of operating a voluntary user fee 
laboratory testing. program. The existing 
fee schedules have been in place since 
October 2000. AMS regularly reviews its 
user-fee-supported programs to 
determine if the voluntary fees are 
adequate to cover expenses. Due to the 
length of the rulemaking process, the 
fiscal year has partially elapsed by the 
time the agency publishes a final rule to 
amend its fees. As a result the agency is 
unable to recover the full cost of its 
services in a timely manner. Therefore, 
a thirty day comment period is 
reasonable. 


List of Subiects 


7 CFR Part 91 


Administrative practice and 
procedure, Agricultural commodities, 
Laboratories, Reporting and 
recordkeeping requirements. 


7 CFR Part 92 


Agricultural commodities, 
Laboratories, Pesticides and pests, 
Tobacco. 

Under the authority of 7 U.S.C. 1622 
and 1624, the Agricultural Marketing 
Service proposes to amend parts 91 and 
92 of Title 7, chapter I, subchapter E, of 
the Code of Federal Regulations as 
follows: 


PART 91—SERVICES AND GENERAL 
INFORMATION [AMENDED] 


1. The authority citation for part 91 
continues to read as follows: 


Authority: 7 U.S.C. 1622, 1624. 


2. Section 91.5 is revised to read as 
follows: 


§91.5 Where services are offered. 

(a) Services are offered to applicants 
at the Science and Technology 
laboratories and facilities as listed 
below. 

(1) Science and Technology Programs 
National Science Laboratory. A variety 
of proximate, chemical, microbiological 
and biomolecular tests and laboratory 
analyses performed on fruits and 
vegetables, poultry, meat and meat 
products, fiber products and processed 
foods are performed at the Science and 
Technology Programs (S&T) laboratory 
located at: USDA, AMS, Science and 
Technology Programs, National Science’ 
Laboratory (NSL), 801 Summit Crossing 
Place, Suite B, Gastonia, North Carolina 
28054-2193. 

_(2) Science and Technology (S&T) 
Programs Science Satellite Laboratories. 
The specialty satellite laboratories 
performing aflatoxin and other testing 
on peanuts, peanut products, dried 
fruits, grains, edible seeds, tree nuts, 
shelled corn products, oilseed products, 
vegetable oils, juices, citrus products, 
and other commodities are located as 
follows: 

(i) USDA, AMS, Science & 
Technology, Citrus Laboratory, 98 Third 
Street, SW., Winter Haven, Florida 
33880-2905. 

(ii) USDA, AMS, Science & 
Technology, 6567 Chancey Mill Road, 
Blakley, Georgia 39823-2785. 

(iii) USDA, AMS, Science & 
Technology, c/o Golden Peanut 
Company LLC, (Mail: P.O. Box 272), 715 
Martin Luther King Drive, Dawson, 
Georgia 39842-1002. 


(iv) USDA, AMS, Science & 
Technology, 107 South Fourth Street, 
Madill, Oklahoma 73446-3431. 

(v) USDA, AMS, Science & 
Technology, (Mail: P.O. Box 1130), 308 
Culloden Street, Suffolk, VA 23434— 
4706. 

(3) Program laboratories. Laboratory 
services are available in all areas 
covered by cooperative agreements 
providing for this laboratory work and 
entered on behalf of the Department 
with cooperating Federal or State 
laboratory agencies pursuant to 
authority contained in Act(s) of 
Congress. Also, services may be 
provided in other areas not covered by 
a cooperative agreement if the 
Administrator determines that it is 
possible to provide such laboratory 
services. 

(4) Other alternative laboratories. 
Laboratory analyses may be conducted 
at alternative Science and Technology 
Programs laboratories and can be 
reached from any commodity market in 
which a laboratory facility is located to 
the extent laboratory personnel are 
available. 

(5) The Plant Variety Protection (PVP) 
Office. The PVP office and plant 
examination facility of the Science and 
Technology programs issues certificates 
of protection to developers of novel 
varieties of plants which reproduce 
sexually. The PVP office is located as 
follows: USDA, AMS, Science & 
Technology Programs, Plant Variety 
Protection Office, National Agricultural 
Library Building, Room 401, 10301 
Baltimore Boulevard, Beltsville, MD 
20705-2351. 

(6) Science and Technology Programs 
headquarters offices. The examination, 
licensure, quality assurance reviews, 
laboratory approval/certification and 
consultation services are provided by 
headquarters staff located in 
Washington, DC. The main headquarters 
office is located as follow: USDA, AMS, 
Science and Technology Programs, 
Office of the Deputy Administrator, 
South Agriculture Bldg., Mail Stop 
0270, 1400 Independence Ave., SW., 
Washington, DC 20250-0270. 

(7) The Information Technology (IT) 
Group. The IT office of the Science and 
Technology Programs is headed by the 
Associate Deputy Administrator for 
Technology/Chief Information Officer 
and provides information technology 
services and management systems to the 
Agency and other agencies within the 
USDA. The main IT office is located as 
follows: USDA, AMS, Science and 
Technology, Office of the Associate 
Deputy Administrator for Technology, 
1752 South Agriculture Bldg., Mail Stop 
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0204, 1400 Independence Ave., SW., 
Washington, DC 20250-0204. 

(8) Statistics Branch Office. The 
Statistics Branch office of Science and 
Technology Programs (S&T) provides 
statistical services to the Agency and 
other agencies within the USDA. In 
addition, the Statistics Branch office 
generates sample plans and performs 
consulting services for research studies 
in joint efforts with or in a leading role 
with other program areas of AMS or of 
the USDA. The Statistics Branch office 
is located as follows: USDA, AMS, S&T 
Statistics Branch, 0603 South 
Agriculture Bldg., Mail Stop 0223, 1400 
Independence Ave., SW., Washington, 
DC 20250-0223. 

(9) Technical Services Branch Office. 
The Technical Services Branch office of 
Science and Technology (S&T) provides 
technical support services to all Agency 
programs and other agencies within the 
USDA. In addition, the Technical 
Services Branch office provides 
certification and approval services of 
private and State government 
laboratories as well as oversees quality 
assurance programs; import and export 
certification of laboratory tested 
commodities. The Technical Services 
Branch mailing address is as follows: 
USDA, AMS, S&T Technical Services 
Branch, South Agriculture Bldg., Mail 
Stop 0272, 1400 Independence Ave., 
SW., Washington, DC 20250-0272. The 
Technical Services Branch office is 
located as follows: USDA, AMS, Science 
and Technology Technical Services 
Branch, Room 306, Cotton Annex Bldg., 
300 12th Street, SW., Washington, DC 
20250. 

(10) Monitoring Programs Office. 
Services afforded by the Pesticide Data 
Program (PDP) and Microbiological Data 
Program (MDP) are provided by USDA, 
AMS, Science and Technology 
Monitoring Programs Office, 8609 
Sudley Road, Suite 206, Manassas, VA 
20110-8411. 

(11) Pesticide Records Branch Office. 
Services afforded by the Federal 
Pesticide Record Keeping Program for 
restricted-use pesticides by private 
certified applicators are provided by 
USDA, AMS, Science and Technology, 
Pesticide Records Branch, 8609 Sudley 
Road, Suite 203, Manassas, VA 20110- 


8411. 

(b) The addresses of the various 
laboratories and offices appear in the 
pertinent parts of this subchapter. A 
prospective applicant may obtain a 
current listing of addresses and 
telephone numbers of Science and 
Technology Programs laboratories, 
offices, and facilities by addressing an 
inquiry to the Administrative Officer, 
Science and Technology Programs, 


Agricultural Marketing Service, United 
States Department of Agriculture 
(USDA), 1400 Independence Ave., SW., 
Room 0725, South Agriculture Building, 
Mail Stop 0271, Washington, DC 20250- 
0271. 

3. Sections 91.37 through 91.39 are 
revised to read as follows: 


§91.37 Standard hourly fee rate for 
laboratory testing, analysis, and other 
services. 


(a) The standard hourly fee rate in this 
section for the individual laboratory 
analyses cover the costs of Science and 
Technology laboratory services; 
including issuance of certificates and _ 
personnel and overhead costs other than 
the commodity inspection fees referred 
to in 7 CFR 52.42 through 52.46, 52.48 
through 52.51, 55.510 through 55.530, 
55.560 through 55.570, 58.38 through 
58.43, 58.45 through 58.46, 70.71 
through 70.72, and 70.75 through 70.78. 
The hourly fee rates in this part 91 
apply to all commodity and processed 
commodity products. The new fiscal 
year for Science and Technology 
Programs commences on October 1 of 
each calendar year. The rate for 


laboratory services is $60.00 per hour in > 


fiscal year 2007, $63.00 per hour in 
fiscal year 2008, and $67.00 per hour in 
fiscal year 2009. 

(b) Printed updated schedules of the 
laboratory testing fees for processed 
fruits and vegetables (7 CFR part 93), 
poultry and egg products (7 CFR part 
94), and meat and meat products (7 CFR 


part 98) will be available for distribution 


to Science and Technology’s 
constituents and stakeholders by the 
individual Laboratory Managers of 
Science and Technology laboratories 


- listed in § 91.5. These single test 


laboratory fee schedules are based upon 
the applicable hourly fee rate stated in. 
§ 91.37(a). 

(c) Except as otherwise provided in 
this section, charges will be made at the 
applicable hourly rate stated in 
§ 91.37(a) for the time required to 


_ perform the service. A charge will be 


made for service pursuant to each 
request or certificate issued. 

(d) When a laboratory test service is 
provided for AMS by a commercial or 
State government laboratory, the 
applicant will be assessed a fee which 
covers the costs to the Science and 
Technology program for the service 
provided. 

(e) When Science and Technology 
staff provides applied and 
developmental research and training 
activities for microbiological, physical, 
chemical, and biomolecular analyses on 
agricultural commodities the applicant 


will be charged a fee on a reimbursable 
cost to AMS basis. 


§91.38 Additional fees for appeal of 
analysis. 

(a) The applicant for appeal sample 
testing will be charged a fee at the 
hourly rate for laboratory service that 
appears in this paragraph. The new | 
fiscal year for Science and Technology 
Programs commences on October 1 of 
each calendar year. The appeal rate for - 
laboratory service is $71.00 per hour in 
fiscal year 2007, $74.00 per hour in 
fiscal year 2008, and $78.00 per hour in 
fiscal year 2009. 

(b) The appeal fee will not be waived 
for any reason if analytical testing was 
completed in addition to the original 
analysis. 


§91.39 Premium hourly fee rates for 
overtime and legal holiday service. 

(a) When analytical testing in a 
Science and Technology facility 
requires the services of laboratory 
personnel beyond their regularly 
assigned tour of duty on any day or on 
a day outside the established schedule, 
such services are considered as overtime 
work. When analytical testing in a 
Science and Technology facility 
requires the services of laboratory 
personnel on a Federal holiday or a day 
designated in lieu of such a holiday, 
such services are considered holiday 
work. Laboratory analyses initiated at 
the request of the applicant to be 
rendered on Federal holidays, and on an 
overtime basis will be charged fees at 
hourly rates for laboratory service that 
appear in this paragraph. The new fiscal 
year for Science and Technology 
Programs commences on October 1 of 
each calendar year. The laboratory 
analysis rate for overtime service is 
$71.00 per hour in fiscal year 2007. 
$74.00 per hour in fiscal year 2008, and 
$78.00 per hour in fiscal year 2009. The 
laboratory analysis rate for Federal 
holiday or designed holiday service is 
$82.00 per hour in fiscal year 2007, 
$85.00 per hour in fiscal year 2008, and 
$89.00 per hour in fiscal year 2009. 

(b) Information on legal holidays or 
what constitutes overtime service at a 
particular Science and Technology 
laboratory is available from the 
Laboratory Manager or facility 
supervisor. 

’ 4, Section 91.42 is revised to read as 
follows: 


§91.42 Billing. 
(a) Each billing cycle will end on the 
25th of the month. The applicant will be 

billed by the National Finance Center 
(NFC) using the Foundation Financial 
Information System (FFIS) on the 1st 
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day, following the end of the billing 
cycle in which voluntary laboratory 
services and other services were 
rendered at a particular Science and 
Technology laboratory or office. 

(b) The total charge or fee shall” 
normally be stated directly on the 
analysis report or on a standardized 
official certificate form for the 
laboratory analysis of a specific 
agricultural commodity and related 
commodity products. 

(c) The actual bill for collection will 
be issued by the USDA, National 
Finance Center Billings and Collection 
Branch, (Mail: P.O. Box 60075), 13800 
Old Gentilly Road, New Orleans, 
Louisiana 70160—0001. 


PART 92—{[REMOVED AND 
RESERVED] 


5. Part 92 is removed in its entirety 
and reserved. 

Dated: September 14, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


{FR Doc. 06-7821 Filed 9-21-06; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 993 
[Docket No. FV06-—993-1 PR] 


Dried Prunes Produced in California; 
Decreased Assessment Rate 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This rule would decrease the 
assessment rate established for the 
Prune Marketing Committee 
(committee) under Marketing Order No. 
993 for the 2006-07 and subsequent 
crop years from $0.65 to $0.40 per ton 
of salable dried prunes. The comimittee 
locally administers the marketing order 
which regulates the handling of dried 
prunes grown in California. 
Assessments upon dried prune handlers 
are used by the committee to fund 
reasonable and necessary expenses of — 
the program. The crop year began 
August 1 and ends July 31. The 
assessment rate would remain in effect 
indefinitely unless modified, 
suspended, or terminated. 

DATES: Comments must be received by 
October 23, 2006. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 


sent to: the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250-0237; Fax: 
(202) 720-8938; or E-mail: 
moab.docketclerk@usda.gov, or Internet: 
http://www.regulations.gov. Comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register and will be 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours, or can be viewed at: — 
http://www.ams.usda.gov/fv/moab.html. 
FOR FURTHER INFORMATION CONTACT: Toni 
Sasselli, Program Analyst, or Terry 
Vawter, Marketing Specialist, California 


' Marketing Field Office, Fruit and 
’ Vegetable Programs, AMS, USDA; 


Telephone: (559) 487-5901; Fax (559) 
487-5906, or E-mail: 

Toni. Sasselli@usda.gov or 

Terry. Vawter@usda.gov. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720— 
2491, Fax: (202) 720-8938, or E-mail: © 
Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 110 and Marketing Order No. 993, 
both as amended (7 CFR part 993), 
regulating the handling of dried prunes 
grown in California, hereinafter referred 
to as the “order.” The marketing 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the 
“Act.” 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. Under the marketing order now 
in effect, California dried prune 
handlers are subject to assessments. 
Funds to administer the order are 
derived from such assessments. It is 
intended that the assessment rate as 
proposed herein would be applicable to 
all assessable dried prunes beginning 
August 1, 2006, and continue until 
amended, suspended, or terminated. 


This rule will not preempt any State or ~ 


local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule. 

The Act provides that administrative 
proceedings must be exhausted before 


parties may file suit in court: Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule would decrease the 
assessment rate established for the 
committee for the 2006-07 and 
subsequent crop years from $0.65 to 
$0.40 per ton of salable dried prunes 
handled. 

The California dried prune marketing 
order provides authority for the 
committee, with the approval of USDA, 
to formulate an annual budget of 
expenses and collect assessments from 
handlers to administer the program. The 
members of the committee are 
producers and handlers of California 
dried prunes. They are familiar with the 
committee’s needs and with the costs 
for goods and services in their local 
area; and are, thus, in a position to 
formulate an appropriate budget and 
assessment rate. The assessment rate is 
formulated and discussed in at least one 
public meeting. Thus, all directly 
affected persons have an opportunity to 
participate and provide input. 

For the 2005-06 and subsequent crop 
years, the committee recommended, and 
USDA approved, an assessment rate that 
would continue in effect from crop year 
to crop year unless modified, 
suspended, or terminated by USDA 
upon recommendation and information 
submitted by the committee or other 
information available to USDA. 

The committee met on June 29, 2006, 
and unanimously recommended a 
decreased assessment rate of $0.40 per 
ton of salable dried prunes and 
expenditures totaling $77,215 for the 

2006-07 crop year. In comparison, last 
year’s approved expenses were $89,090. 
The proposed assessment rate of $0.40 
per ton of salable dried prunes is $0.25 
lower than the rate currently in effect. 

The committee recommended a lower 
assessment rate based on an estimated 
production of 145,000 tons of salable 
dried prunes. At the proposed 
assessment rate, the assessment income 
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for the 2006-07 crop year would be 
$58,000. The committee currently has 
$19,215 of excess assessment income 
available; and those funds, plus 
assessment and interest income, would 
be adequate to cover its estimated 
expenses of $77,215. 

The major expenditures 
recommended by the committee for the 
2006—07 crop year include $48,405 for 
personnel salaries, $15,645 for operating 
expenses, and $13,165 for 
contingencies. For the 2005-06 crop 
year, the committee’s budgeted 
expenses for personnel salaries, 
operating expenses, and contingencies 
were $45,945, $16,755, and $26,390, 
respectively. 

The assessment rate, recommended by 
the committee was derived by dividing 
anticipated expenses by the estimated 
salable tons of California dried prunes. 
Dried prune production for the year is’ 
estimated to be 145,000 salable tons, 
which should provide $58,000 in ~ 
assessment income at the proposed 
$0.40 per ton of salable dried prunes. 
Income derived from handler 
assessments, plus excess funds from the 
2005-06 crop year should be adequate 
to cover budgeted expenses. 

The committee is authorized under 
§ 993.81(c) of the order to use excess 
assessment funds from the 2005-06 crop 
year (currently estimated at $19,215) for 
up to 5 months beyond the end of the 
crop year to meet 2006—07 crop year 
expenses. At the end of the 5 months, 
the committee either refunds or credits 
excess funds to handlers. 

The proposed assessment rate would 
continue in effect indefinitely unless 
modified, suspended, or terminated by 
USDA upon recommendation and 
information submitted by the committee 
or other available information. 

Although this assessment rate would 
be in effect for an indefinite period, the 
committee would continue to meet prior 
to or during each crop year to 
recommend a budget of expenses and 
consider recommendations for : 
modification of the assessment rate. The 
dates and times of committee meetings 
are available from the committee or 
USDA. Committee meetings are open to 
the public and interested persons may 
express their views at these meetings. 
USDA would evaluate committee 
recommendations and other available 
information to determine whether 
modification of the assessment rate is 
needed. Further rulemaking would be 
undertaken as necessary. The 
committee’s 2006-07 budget and those 
for subsequent crop years would be 
reviewed and, as appropriate, approved 
by USDA. 


Initial Regulatory Flexibility Analysis 

- Pursuant to requirements set forth in | 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this initial regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 1,100 
producers of dried prunes in the 
production area and approximately 22 
handlers subject to regulation under the 
marketing order. The Small Business 


- Administration (13 CFR 121.201) 


defines small agricultural producers as 
those whose annual receipts are less 


than $750,000, and small agricultural 


service firms as those whose annual 
receipts are less than $6,500,000. 

An estimated 1,068 of the 1,100 
producers (97.1 percent) have incomes 
of less than $750,000 and would be 
considered small producers. Fourteen of 
the 22 handlers (63.6 percent) have 
incomes from handling prunes of less 
than $6,500,000 and could be 
considered small handlers. Therefore, 
the majority of handlers and producers 
of California dried prunes may be 
classified as small entities. 

This rule would decrease the 
assessment rate established for the 
committee and collected from handlers 
for the 2006-07 and subsequent crop 
years from $0.65 to $0.40 per ton of 
salable dried prunes. 

The committee met on June 29, 2006, 
and unanimously recommended a 
2006-07 total budget of $77,215 and a 
decreased assessment rate of $0.40 per 
ton of salable dried prunes. The 
proposed recommended budget of 
$77,215 for the 2006-07 crop year is 
smaller than the budgets in previous 
crop years. The proposed assessment 
rate of $0.40 per ton of salable dried 
prunes is $0.25 lower than the rate 
currently in effect. The quantity of 
salable dried prunes for the 2006—07 
crop year is currently estimated at 
145,000 tons of salable dried prunes, 
compared to 94,402 tons of salable dried 
prunes for the 2005—06 crop year. 

The major expenditures 
recommended by the committee for the 
2006-07 crop year include $48,405 for 


personnel salaries, $15,645 for operating 
expenses, and $13,165 for 
contingencies. For the 2005-06 crop 
year, the committee’s budgeted 
expenses for personnel salaries, 
operating expenses, and contingencies 
were $45,945, $16,755, and $26,390, 
respectively. 

Prior to arriving at its budget of 
$77,215, the committee considered 
information from various sources, 
including the committee’s Executive 
Subcommittee. Alternative assessment 
rates, including the rate currently in 
effect, and different expenditure levels 
were discussed by the subcommittee 
and the committee. An alternative to 
this action would be to continue with 
the $0.65 per ton assessment rate. 
However, an assessment rate of $0.40 
per ton of salable dried prunes and 
excess funds from the 2005-06 crop 
year will provide enough income to 
fund the committee’s operations. 

Therefore, the committee agreed that 
$0.40 per ton of salable dried prunes in 
an acceptable assessment rate. Section 
993.81(c) of the order provides the 
committee the authority to use excess 
assessment funds from the 2005-06 crop 
year (currently estimated at $19,215) for 
up to 5 months beyond the end of the 
crop year to meet 2005-06 crop year 
expenses. At the end of the 5 months, 
the committee either refunds or credits 
excess funds to handlers. 

A review of historical information and 
preliminary data pertaining to the | 
upcoming crop year indicates that the 
producer price for the 2006—07 crop 
year is expected to average between 
$1,500 and $1,600 per ton of salable 
dried prunes. Based on an estimated 
145,000 salable tons of dried prunes, 
assessment revenue as a percentage of 
producer prices during the 2006-07 
crop year is expected to be between .025 
and .026 percent. 

This action would decrease the 
assessment obligation imposed on 
handlers. Assessments are applied 
uniformly on all handlers, and some of 
the costs may be passed on to 
producers. However, decreasing the 
assessment rate reduces the burden on 
handlers, and may reduce the burden on 
producers. In addition, the committee’s 
meeting was widely publicized 
throughout the California dried prune 
industry and all interested persons were 
invited to attend the meeting and 
participate in committee deliberations 
on all issues. Like all committee 
meetings, the June 29, 2006, meeting 
was public and all entities, both large 
and small, were encouraged to express 
views on this issue. Finally, interested 
persons are invited to submit 
information on the regulatory and 
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informational impacts of this action on 
small businesses. 

This proposed rule would impose no 
additional reporting or recordkeeping 
requirements on either small or large 
California dried prune handlers. As 
with all Federal marketing order 
programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. 

The AMS is committed to complying 
with the E-Government Act, to promote 
the use of the Internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 
services, and for other oses. 

USDA has not identifie any relevant 


Federal rules that duplicate, overlap, or | 


conflict with this rule. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab/html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

A 30-day comment period is provided 
to allow interested persons to respond 
_ to this proposed rule. Thirty days is 
deemed appropriate because: (1) The 
2006-07 crop year began on August 1, 
2006, and the marketing order requires 
that the rate of assessment for each crop 
year apply to all assessable prunes 
handled during such crop year; (2) the 
assessment rate is considerably lower 
than that which is currently in effect; 
and (3) handlers are aware of this 
action, which was unanimously 
recommended by the committee at a 
public meeting. 

List of Subjects in 7 CFR Part 993 

Marketing agreements, Plums, Prunes, 
Reporting and Recordkeeping 
requirements. 

For the reasons set forth in the 


preamble, 7 CFR part 993 is proposed to 
be amended as follows: 


PART 993—DRIED PRUNES 
PRODUCED IN CALIFORNIA 


1. The authority citation for 7 CFR 
part 993 continues to read as follows: 


Authority: 7 U.S.C. 601-674. 


2. Section 993.347 is revised to read 
as follows: 


§993.347 Assessment rate. 

On and after August 1, 2006, an 
assessment rate of $0.40 per ton of 
salable dried prunes is established for 
California dried prunes. 


Dated: September 15, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06—7867 Filed 9—21—06; 8:45 am] 
BILLING CODE 3410-02-P 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Parts 19, 20, and 50 
RIN 3150-AH40 
Occupational Dose Records, Labeling 


Containers, and the Total Effective 
Dose Equivalent 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC or Commission) is 
proposing to amend its regulations 
related to the reporting of annual dose 
to workers, the definition of the total 
effective dose equivalent (TEDE), the 
labeling of certain containers holding 
licensed material, and the determination 
of cumulative occupational radiation 
dose. The proposed rule would limit the 
routine reporting of annual doses to 
workers to those whose annual dose 
exceeds a specific dose threshold or 
who request a report. The proposed rule 
would also amend the definition of 
TEDE to be consistent with current 


. Commission policy. The proposed rule 


would also modify the labeling 
requirements for certain containers 
holding licensed material within posted 
areas in nuclear power facilities. 
Finally, the proposed rule would 
remove the requirement that licensees 
attempt to obtain cumulative exposure 
records for workers unless these 
individuals are being authorized to 
receive a planned special exposure. 
These revisions would reduce the 
administrative and information 
collection burdens on NRC and © 
Agreement State licensees without 
affecting the level of protection to either 
the health and safety of workers and the 
public or the environment. 

DATES: Submit comments on this 
proposed rule by December 6, 2006. 
Submit comments on the information 
collection aspects of this proposed rule” 
by October 23, 2006. Comments 
received after the above dates will be 
considered if it is practical to do so, but 
assurance of consideration cannot be 
given to comments received after these 
dates. 

ADDRESSES: You may submit comments 
by any of the following methods. Please 


include the following number RIN 
3150—AH40 in the subject line of your 
comments. Comments on rulemakings 
submitted in writing or in electronic 
form will be made available for public 
inspection. Because your comments will 
not be edited to remove any identifying 
or contact information, the NRC 
cautions you against including personal 
information such as social security 
numbers and birth dates in your 
submission. 

Mail comments to: Secretary, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, ATTN: 


- Rulemakings and Adjudications Staff. 


E-mail comments to: SECY@nrc.gov. If 
you do not receive a reply e-mail 
confirming that we have received your 
comments, contact us directly at (301) 
415-1966. You may also submit 
comments via the NRC’s rulemaking 
Web site at http://ruleforum.lInl.gov. 
Address questions about our rulemaking 
Web site to Carol Gallagher (301) 415- 
5905; e-mail cag@nrc.gov. Comments 
can also be submitted via the Federal 
eRulemaking Portal htip:// 
www.regulations.gov. 

Hand deliver comments to: 11555 
Rockville Pike, Rockville, Maryland 
20852, between 7:30 a.m. and 4:15 p.m. 
Federal workdays. (Telephone (301) 
415-1966). : 

Fax comments to: Secretary, U.S. 
Nuclear Regulatory Commission at (301) 
415-1101. 

Publicly available documents related 
to this rulemaking may be viewed 
electronically on the public computers 
located at the NRC’s Public Document . 
Room (PDR), 01 F21, Gne White Flint 
North, 11555 Rockville Pike, Rockville, 
Maryland. The PDR reproduction 
contractor will copy documents for a 
fee. Selected documents, including 
comments, may be viewed and 
downloaded electronically via the NRC 
rulemaking Web site at http:// 
ruleforum.I|InI.gov. 

Publically available documents 
created or received at the NRC after 
November 1, 1999, are available 
electronically at the NRC’s Electronic 
Reading Room at http://www.nre.gov/ 
reading-rm/adams.html. From this site, 
the public can gain entry into the NRC’s 
Agencywide Document Access and 
Management System (ADAMS), which 
provides text and image files of NRC’s 
public documents. If you do not have 
access to ADAMS, contact the NRC 
Public Document Room (PDR) Reference 
staff at 1-800-397-4209, 301-415-4737 
or by e-mail to pdr@nrc.gov. 

You may suomit comments on the 
information collections by the methods 
indicated in the Paperwork Reduction 
Act Statement. 
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FOR FURTHER INFORMATION CONTACT: 
Stewart Schneider, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001; telephone (301) 415— 
4123; e-mail sxs4@nrc.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background 

Il. Discussion 

I. Public Comments in Response to the 
Federal Register Notice 

IV. Agreement State Comments on the Draft 
Rule Language 

V. Section-by-Section Analysis of 
Substantive Changes 

VI. Agreement State Compatibility 

VIL. Availability of Documents 

VIII. Plain Language 

IX. Voluntary Consensus Standards 

X. Environmental Impact: Categorical 
Exclusion : 

XI. Paperwork Reduction Act Statement 

XII. Regulatory Analysis 

XIII. Regulatory Flexibility Certification 

XIV. Backfit Analysis 


I. Background 


The NRC Strategic Plan, Fiscal Year 
2000—Fiscal Year 2005, included, among 
NRC performance goals for nuclear 
reactor safety, a performance goal for 


‘reducing unnecessary regulatory burden 


on stakeholders. The Strategic Plan 
defines unnecessary regulatory burden 
as requirements that go beyond what is 
necessary and sufficient to provide 


reasonable assurance that the public 


health and safety, environment, and 


~ common defense and security will be 


protected. 

To further this goal, the NRC 
published a notice of a public workshop 
and a request for comments in the 
Federal Register (66 FR 22134; May 3, 
2001). The notice indicated that the 
workshop would focus on three areas 
associated with reducing unnecessary 
regulatory burden: (1) Risk informing 
portions of 10 CFR Part 50, (2) reforming 
outdated or paperwork oriented 


_ regulations, and (3) reviewing other 


regulatory requirements (e.g., technical 
specifications) for burden reduction . 
opportunities. 
Following the May 31, 2001, public 
workshop, the Nuclear Energy Institute 
(NEI) provided a comment letter dated 
July 2, 2001 (ADAMS 
ML011870432), which contained 
industry suggestions for possible 
burden-reduction changes to various 
regulations. Under the category 
Radiation Protection, NEI proposed 
changes to 10 CFR 19.13, ‘‘Notifications 
and reports to individuals,” 10 CFR 
20.1904, ‘‘Labeling containers,”’ and 10 
CFR 20.2104, ‘‘Determination of prior 
occupational dose.” 
In SECY-—02-0081, ‘Staff Activities 
Related to the NRC Goal of Reducing 


Unnecessary Regulatory Burden on 
Power Reactor Licensees,”’ dated May 
13, 2002, the NRC staff described its — 
interactions with stakeholders regarding 
ways to reduce unnecessary regulatory 
burden and requested Commission 
approval of its plans to reduce burden. 
In its Staff Requirements Memorandum 


_ (SRM) in response to SECY—02—0081, 


dated June 25, 2002, the Commission 
approved the proposal to reduce 
unnecessary regulatory burden on 
power reactor licensees by developing 
proposed rulemakings from short-term, 
limited-scope initiatives without 
formal rulemaking plans. 
This proposed rule addresses the 


. regulatory changes that NEI suggested 


under the Radiation Protection category. 
The NRC has determined that the 
regulations suggested for revision by 
NEI currently impose an undue 
regulatory burden on licensees. 
Additional changes NEI proposed to 
other areas of the Commission’s © 
regulations have been or are being 
assessed separately by the NRC. 

The NRC also proposes in this 
proposed rule to revise 10 CFR 20.1003, 


' “Definitions,” and 10 CFR 50.2, 


“Definitions,” to specify the use of 
effective dose equivalent in place of the 
deep-dose equivalent in the definition 
of total effective dose equivalent (TEDE) 
in 10 CFR Parts 20 and 50. This revision 
is consistent with current Commission 
policy. 

As part of the development of this 
rule, the NRC prepared draft rule 
language. The NRC solicited comments 
from the Agreement States and 
Minnesota and Pennsylvania (two 
Agreement State candidates) on the 
draft rule language in All Agreement 
States Letter STP—04—002, dated January 
9, 2004. The NRC also solicited public 
comment on the draft rule language (69 
FR 8350; February 24, 2004). The NRC 
considered the comments received 
during the development of this 
proposed rule. 


II. Discussion 


Four principal amendments are being 
considered as part of this proposed rule. 


A. Annual Dose Report to Workers 


The first proposed amendment would 
revise paragraphs (b) and (d) of 10 CFR 
19.13, “Notifications and reports to 
individuals,” and 10 CFR 20.2205, 
“Reports to individuals of exceeding 
dose limits.” The proposed revisions are 
intended to resolve two separate issues. 

10 CFR 19.13(b) provides that each 
licensee shall advise each worker 


annually of the worker’s dose as shown ~ 


in records maintained by the licensee 
pursuant to the provisions of 10 CFR 


.20.2106. 10 CFR 20.2106(a) requires that 


each licensee must maintain records of 
doses received by all individuals for 
whom monitoring was required 
pursuant to 10 CFR 20.1502. 

10 CFR 20.1502, “Conditions 
requiring individual monitoring of 
external and internal occupational 
dose,” paragraph (a)(1), requires 
licensees to provide monitoring for 
individuals likely to receive, from 
sources external to the body, an annual 
dose that exceeds ten percent of the 
limits in 10 CFR 20.1201(a). Licensees 
conservatively determine who should be 
monitored under 10 CFR 20.1502 
because there is uncertainty about who 
is likely to exceed this criterion and 
because this is a prospective 
determination. As a result of this 
conservatism many of the individuals 
monitored under 10 CFR 20.1502 
receive very low doses. However, 10 
CFR 20.2206, “Reports of individual 
monitoring,” requires licensees to 
submit an annual report to the 
Commission of the results of individual 
monitoring for each individual for 
whom monitoring was required under 
10 CFR 20.1502. In addition, under 10 
CFR 19.13(d) and 20.2205, these records 
of low doses must be reported to 
individuals. Further, 10 CFR 19.13(b) 
requires licensees to annually report 
doses to workers. This regulatory 
requirement results in licensees 
generating numerous reports of doses far 
below the regulatory limits in 10 CFR 
20.1201(a). 

The NRC is proposing a change to the 
notification requirement in 10 CFR 
19.13(b) so that licensees would provide 
reports to occupationally exposed 
individuals whose annual dose exceeds 
1 millisievert (mSv) (100 millirem 
(mrem)) TEDE or 1 mSv (100 mrem) to 
any individual organ or tissue in the 
preceding year. However, licensees 
would not be required to provide 
unsolicited annual dose reports to those _ 
individuals whose annual dose does not 
exceed these limits. Individuals whose 
annual dose does not exceed these 
limits would still be provided with their 
dose reports upon request. This 
criterion would be applicable to the 
whole body, to the lens of the eye, to the 
skin of the whole body, and to the skin 
of the extremities. The criterion of 1 
mSv (100 mrem) was selected because it 
corresponds to the occupational dose 
threshold for requiring instruction to 
workers under 10 CFR 19.12, 
“Instruction to workers.” 

In the draft rule language previously 
published by the NRC (69 FR 8350; 
February 24, 2004), the proposed 
threshold for reporting doses to 
individuals was two percent of the dose 
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limits in 10 CFR 20.1201(a). Use of a 
two-percent criterion would result in a 
different reporting threshold for doses to 
the whole body (i.e., 1 mSv (100 mrem)), 
to the lens of the eye (i.e., 3 mSv (300 
mrem)), and to the skin of the whole 
body or to the skin of any extremity (i.e., 
10 mSv (1000 rem)). The NRC 
determined that it is preferable to use 
the requirement for instructions to 
workers in 10 CFR 19.12 as the basis for 
the reporting threshold. Because 
licensees are required to provide 
instructions when an individual is 
likely to receive an annual occupational 
dose in excess of 1 mSv (100 mrem), 
only one threshold for providing reports 
would apply to all of the occupational 
dose limits in 10 CFR 20.1201(a). This 
approach is simpler because there is one 
reporting threshold instead of three and 
results in the same reduction in burden. 
Under 10 CFR 20.2206, seven 
categories of licensees are required to. 
submit an annual report of radiation 
exposure for each monitored individual 
to the NRC. Each year, the NRC 
publishes a NUREG report that 


summarizes this occupational radiation | 


exposure data. The latest publication, 
NUREG-0713, Volume 26, 
“Occupational Radiation Exposure at 
Commercial Nuclear Power Reactors 
and Other Facilities 2004” (December 
2005), indicates that about 80 percent 
(i.e., 94,534 individuals) of the 122,322 
monitored individuals received a TEDE 
that did not exceed 1 mSv (100 mrem). 
Further, 61,725 of the monitored 
individuals received no measurable 
exposure. 

Based upon this information, the 
proposed change to the regulations 
would result in a significant reduction 
in administrative and reporting burdens 
on licensees. The proposed amendment 
would not change the current 
requirements for recordkeeping or for 
reporting to the NRC. The proposed rule 
would still require licensees to make all 
dose information available to workers. 
Therefore, the proposed amendment 
would not affect the level of protection 
to either the health and safety of 
workers and the public or the 
environment. 

The requirement to inform 
individuals of their routine annual 
doses, when determined through the 
results of individual monitoring and 
when such a report is provided to the 
Commission, appears multiple times in 
the regulations. The requirement 
appears in 10 CFR 19.13(d) through the 
reference to 10 CFR 20.2206. It also 
appears in 10 CFR 20.2205 through the 
reference to 10 CFR 20.2206. To 
improve regulatory efficiency, the 
proposed rule would remove the 


reference to 10 CFR 20.2206 in 10 CFR 
19.13(d) and 10 CFR 20.2205, and the 
requirement to report annual dose to the 
individual would be consolidated into a 
single requirement in 10 CFR 19.13(b). 

NRC Form 3, “‘Notice to Employees,” 
will also need to be revised to reflect the 
changes to the requirements for 
reporting doses to individuals if this 
rule is promulgated. 


B. Definition of Total Effective Dose 
Equivalent (TEDE) 


The second proposed amendment 
would revise the definition of TEDE in 
10 CFR 20.1003, “Definitions,” and 
50.2, “Definitions.” The TEDE is 
currently defined as the sum of the 
deep-dose equivalent (for external 
exposures) and the committed effective 
dose equivalent (for internal exposures). 
The proposed change would allow 
licensees to substitute “effective dose 
equivalent” for ““deep-dose equivalent” 
for external exposures. 

The purpose of this revision is to 
clarify and make the definition of TEDE 
consistent with Commission policy as 
discussed in Regulatory Issue Summary 
(RIS) 2002-06, “Evaluating 
Occupational Dose for Individuals 
Exposed to NRC-Licensed Material and 
Medical X-Rays,” dated April 16, 2002, 
and subsequently clarified in RIS 2003-— 
04, “Use of the Effective Dose 
Equivalent in Place of the Deep Dose 
Equivalent in Dose Assessments,” dated 
February 13, 2003, and RIS 2004-01, 
“Method for Estimating Effective Dose 
Equivalent From External Radiation — 
Sources Using Two Dosimeters,”’ dated 
February 17, 2004. This policy explains 
that the effective dose equivalent is the 
primary quantity in the definition of 
TEDE for external exposures but that 
licensees are required to use the deep- 
dose equivalent for the whole body in 
place of the effective dose equivalent 
when measuring dose from external 
exposure, unless the effective dose 
equivalent is determined by a dosimetry 
method approved by the NRC. 

In 10 CFR 20.1201, paragraph (c) 
would also be revised to add the 
requirement that when the external 
exposure is determined by measurement 
with an external personal monitoring 
device, the deep-dose equivalent must 
be used in place of the effective dose 
equivalent, unless the effective dose 
equivalent is determined by a dosimetry 
method approved by the NRC. The 
current requirement in paragraph (c) 
that the assigned deep-dose equivalent 
must be for the part of the body : 
receiving the highest exposure remains 
unchanged. 

The proposed amendment would not 
affect the level of protection to either 


the health and safety of workers and the 


- public or the environment because the 


revised definition of TEDE does not 
decrease the ability to determine dose. 
C. Labeling Containers 


The third proposed amendment 
would revise 10 CFR 20.1905, 
“Exemptions to labeling requirements.” 


- 10 CFR 20.1905 currently provides 


exemptions to the labeling requirements 
in 10 CFR 20.1904 for situations where: 
(1) The amount of radioactive material 
is small enough not to present a 
significant radiation hazard; (2) 
packages which are in transport and are 
labeled pursuant to other regulations 
(i.e., U.S. Department of Transportation) 
that provide for adequate labeling; or (3) 
equipment for which the type of 
equipment or the accessibility of the 
equipment may make labeling 
impractical. 

The NRC is proposing to amend 10 
CFR 20.1905 to add an exemption for 
containers holding licensed material 
(other than sealed sources that are either 
specifically or generally licensed) 
within nuclear power facilities licensed 
under 10 CFR Part 50, “Domestic 
Licensing of Production and Utilization 
Facilities,” or 10 CFR Part 52, “Early 
Site Permits; Standard Design 
Certifications; and Combined Licenses 
for Nuclear Power Plants,” providing 
certain conditions are met. Licensees of 
these facilities would not be required to 
label containers holding licensed 
material that are within an area posted 
under 10 CFR 20.1902, “Posting 
requirements,” if the containers are 
conspicuously marked (to indicate that 
they may contain licensed material) 
commensurate with the radiological 
hazard and are accessible only to 
individuals who have sufficient 
instructions to minimize radiation 
exposure while handling or working in 
the vicinity of the containers. However, 
the proposed revision would require the 
container to be appropriately labeled 
under the requirements of 10 CFR 
20.1904 before being removed from the 
posted area. 

In the Federal Register document that 
solicited public comment on the draft 
rule language (69 FR 8350; February 24, 
2004), the NRC indicated that this 
proposed change would either revise 10 
CFR 20.1905 or add a new requirement 
to 10 CFR Part 50. The NRC proposes 
that the new exemption to labeling 
requirements be contained in 10 CFR 
20.1905 because it fits logically with the 
other exemptions in that section. In the 
February 24, 2004, Federal Register 
document, the NRC also asked whether 
in addition to nuclear power facilities, 
there were categories of materials 
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licensees to which this exemption might 
be applied and whether adequate 
controls for radioactive materials stored 
within these licensees’ facilities could 


_be provided by the conditions being 


considered for the exemption. No 
categories of materials licensees _ 
responded to this question. The NRC is 
proposing that this exemption apply 
only to nuclear power reactor licensees, 
not to materials or non-power reactor 


_ licensees. 


Some nuclear power reactor licensees 
have interpreted 10 CFR 20.1904 to 
mean that all containers in a posted 
area, whether they contain licensed 
material or not, must be labeled because 
every container has the potential for 
internal contamination. This 


_conservative interpretation of the 


regulations has put an undue burden on 
these licensees. The proposed revision 
to 10 CFR 20.1905 would require 
containers to be conspicuously marked 
commensurate with the radiological 
hazard. This would exempt the licensee 
from providing detailed labeling 
information such as the radionuclide or 
radionuclides present, an estimate of the 
quantity of radioactivity, the date for 
which the activity is estimated, 
radiation levels, types of materials, and 
mass enrichment as currently required 
under 10 CFR 20.1905. One purpose of 
adding conspicuous markings on the 
containers would be to indicate the 
potential for generating airborne 
contamination or high radiation dose 
rates if the containers were opened or 
mishandled. For example, these 
containers could be conspicuously 
marked by using a color-coding system 
to indicate high, medium, or low levels 
of activity or hazard. Containers such as 
55-gallon steel drums holding 
contaminated gloves and booties could 
be marked with a color that represents 
low levels of activity or low potential 
for airborne contamination. At nuclear 
power facilities, containers located 
within a posted area are accessible only 
to individuals who have had instruction 
under 10 CFR 19.12 and who have been 
assigned a radiation work permit to 
control their activities. Workers would 
be instructed on the handling of marked 
containers before workers were given 
access to these containers. 

The proposed container marking 
system would reduce licensee 
administrative and information 
collection burdens, but serve the same 
health and safety functions as the 
current labeling requirements. 
Therefore, the proposed amendment 
would not-affect the level of protection 
to either the health and safety of 
workers and the public or the 
environment. 


The NRC has determined that the 
exemption to labeling requirements 
under 10 CFR 20.1905 is not appropriate 
for materials licensees because of the 
many types of radioactive material in 
containers at facilities such as hospitals 
and universities. Also, the NRC 
proposes not to make this exemption 
applicable to non-power reactor 
licensees because the operations at these 
facilities are not routine and must be 
addressed on a case-by-case basis. 
Highly radioactive materials are 
frequently taken out of these reactors 
and exempting these reactors from the 
labeling requirements could potentially 
present a significant health and safety 
concern. 

This proposed rule excludes sealed 
sources from the revision to the 
exemption to labeling requirements. 
This exclusion represents a change from 
the draft rule language (69 FR 8350; 
February 24, 2004). The NRC has 
determined that sealed sources such as 
those used for calibration or check 
sources should not be included in the 
proposed revision to 10 CFR 20.1905 
because these sources are usually either 
specifically or generally licensed and 
should be managed, used, and stored in 
accordance with the regulations. 
Therefore, the proposed amendment 
would not exempt them from the 
labeling requirements. 


D. Cumulative Occupational Radiation 
Dose 


The fourth proposed amendment 
would remove the provision in 10 CFR 
20.2104(a)(2) that requires licensees to 
attempt to obtain the records of 
cumulative occupational radiation dose 
for each worker requiring monitoring 
under 10 CFR 20.1502. 

Initially, occupational exposures were 
restricted by the cumulative lifetime 
dose received and, under certain 
circumstances, an individual could 
receive as much as 0.12 Sv (12 rems) in 
a year. However, following revision to 
10 CFR Part 20 (56 FR 23391; May 21, 
1991), cumulative lifetime dose is no 
longer used in the Commission’s 
regulations to restrict occupational 
exposures. The reduced occupational 
dose limit of 0.05 Sv (5 rems) per year 
in the current 10 CFR 20.1201(a)(1)(i) 
essentially accomplishes the same goal 
as the previous dose limit of 0.03 Sv (3 
rems) per calendar quarter constrained 
by the then age-dependent, cumulative 
lifetime dose limit. (The goal is an 
average cumulative dose rate of 0.05 Sv 
(5 rems) per year to the individual.) 
Therefore, it is no longer necessary for 
licensees to obtain records of 
cumulative occupational dose. 


The proposed amendment would not 
change the criterion under 10 CFR 
20.1206, “Planned special exposures,” 
that requires licensees to ascertain the 
exposure history of an individual's prior 
lifetime doses as required by 10 CFR 
20.2104(b) before permitting an 
individual to participate in a planned 
special exposure. 

The proposed amendment to 10 CFR 
20.2104(a)(2) would result in a 
significant reduction in administrative 
and information collection burdens on 
licensees and would not affect the level 
of protection to either the health and 
safety of workers and the public or the 
environment, since the requirements to 
determine an individual’s dose during 
the current year or cumulative dose 
prior to permitting a planned special 
exposure would not be amended. 

In 10 CFR 20.2104, paragraphs (c) and 
(d) would also be revised to correct the 
omission of a reference to paragraph (b) 
in this section regarding planned special 
exposures. Paragraph (b) requires that 
prior to permitting an individual to 
participate in a planned special 
exposure, the licensee must determine 
the internal and external doses from all 
previous planned special exposures, 
and all doses in excess of the limits 
(including doses received during 
accidents and emergencies) received 
during the lifetime of the individual. 
This revision would add into 


. paragraphs (c) and (d) that licensees 


obtain complete records of the worker’s 
current and previously accumulated 
occupational dose in complying with 
the provisions of 10 CFR 20.2104(b). 


III. Public Comments in Response to the 
Federal Register Notice 


The February 24, 2004, Federal 
Register document presenting the draft 
rule language (69 FR 8350) solicited 
public comment on a number of 
questions about the proposed language. 
The Commission received eight 
comment letters. Comment letters were 
received from utility representatives, 
power reactor licensees, a fuel facility 
licensee, an industry organization 
representing materials licensees, and a 
member of the public. The majority of 
comment letters supported NRC’s 
approach. The significant comments 
discussed below are arranged by subject. 
No changes to the draft rule language 
were made as a result of the comment 
letters. Agreement State comments are 
addressed separately below in Section 
IV. 


A. Annual Dose Report to Workers 
All of the commenters supported the 


intent of the proposed revision to 10 


CFR 19.13 to remove the requirement 
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that licensees provide unsolicited 
annual dose reports to workers who 
receive less than a threshold dose in a 
monitoring year. However, one industry 
commenter disagreed with the NRC’s 
proposed threshold value of 1 mSv (100 
mrem) and believed it should be linked 
to the monitoring threshold for 
occupational exposure. 

Comment. One industry commenter 
stated that 10 CFR 20.1502 only requires 
licensees to monitor worker external 
exposure when there is reasonable 
expectation that the worker could 
exceed 5 mSv (500 mrem) in a year. The 
commenter therefore recommended that 
licensees should not be required to 
inform workers unless their annual 
exposure exceeds ten percent (i.e., 5 
mSv (500 mrem)) of the limits. 

Response. The NRC disagrees with 
this comment. The criterion of 1 mSv 
(100 mrem) was selected because it 
corresponds to the occupational dose 
threshold for requiring instructions to 
workers under 10 CFR 19.12, 
“Instructions to workers.” While the 
commenter’s suggested threshold of 5 
mSv (500 mrem) per year is a possible 
option, the occupational exposure data 
in NUREG—0713, Volume 26, indicates 
that raising the threshold from the 
proposed value of 1 mSv (100 mrem) 
would not significantly reduce 
administrative and information 
collection burdens on licensees. 

Comment. Another commenter 
representing the nuclear power industry 
suggested that NRC clarify that the 
applicability of the criterion is limited 
to the occupational dose received from 
work activities at a specific facility, and 
is not applicable to the cumulative 
annual dose received from work © 
activities at all (multiple) licensee 
facilities during the year. 

Response. The NRC believes that the 
applicability of the criterion is clear and 
no further changes are required. Nuclear 
power reactor licensees generally _ 
provide a separate occupational dose 
record (NRC Form 5, “Occupational 
Dose Record for a Monitoring Period”’) - 
to an individual for each facility 
reflecting the dose received at that 
facility. Under the proposed regulations, 
the licensee would be required to 
provide only those reports (NRC Forms 
5) to an individual whose recorded dose 
exceeded the reporting threshold of 1 
mSv (100 mrem) at that facility. 

Comment. The NRC also solicited 
comment on whether the proposed 
changes would result in cost savings to 
licensees and, if so, how much. Further, 
the NRC requested that stakeholders 
estimate the costs of implementing this 
possible change. One commenter 
representing the nuclear power industry 


stated that 10 CFR Part 50 licensees 
have estimated a cost savings of $1,000 
to more than $5,000 per year due to the 
proposed change. Another commenter 
representing an alliance of six nuclear 
power utilities estimated the savings to 
be over $1,000 per plant per year. Still 
another reactor industry commenter 
estimated that the cost savings would be 
approximately $5,000 per site per year 
in administrative, supplies,and 
management time with a total estimated 
savings of $85,000 to $125,000 for the 


_ licensee’s fleet of nuclear power plants 


and that implementation costs would be 
insignificant. Lastly, a commenter 
representing manufacturers and 
distributors of radiopharmaceuticals, 
radioactive sources, and research 
radionuclides stated that a 
manufacturing licensee who monitors 
300 employees for radiation exposure 
and who manages the data 
electronically, might save only $100 per 
year, but that a licensee who manages 
the data manually might realize 
substantially larger cost savings from 
the changes under consideration. 
Response. The savings estimates 
provided by the three commenters from 
the nuclear power industry are generally 
consistent. The regulatory analysis in 
Section XII uses a $3,000 cost-savings 
value, the midpoint of the values 
provided by the first commenter, to 
estimate the annual savings per nuclear 


_ power plant. The estimate that the 


savings might be only $100 per year for 
materials licensees was based on the use 
of an electronic data management 
system. For all other licensees, NRC 
used an estimated savings of $10 per 
individual, assuming that these 
licensees do not have an electronic data 
management system. 


B. Definition of Total Effective Dose 
Equivalent (TEDE) 


Seven commenters addressed this 
issue and all agreed with the proposed 
revision to the definition of TEDE in 10 
GFR 20.1003 and 50.2. 


C. Labeling Containers 


In the Federal Register document, the 
NRC solicited comments on whether to 
revise 10 CFR 20.1905 or to add a new 
regulation to 10 CFR Part 50, and 
whether there are categories of materials 
licensees to which the labeling 
exemption might be applied. 

Five industry commenters supported 
the proposed exemption to the labeling 
requirements. Three commenters 
favored revising 10 CFR 20.1905. Two 
commenters preferred adding a new 
regulation to 10 CFR Part 50. As 
discussed above in Section II, the NRC 
proposes that the new exemption to 


labeling requirements be contained in 
10 CFR 20.1905 because it fits logically 
with the other exemptions in this 
section. 


The NRC received no comments from . 
materials licensees that addressed the 
labeling exemption. As discussed above 
in Section II, the NRC proposes that this 
exemption apply only to nuclear power 
facilities, not to materials or non-power 
reactor licensees. 


Comment. An industry commenter 
suggested that the rule should require 
the labeling of containers of radioactive 
material before they are removed from a 
restricted area instead of a posted area, 
and that container markings should be 
required only when the container was in 
an area not otherwise adequately posted 
and controlled. 


Resporse. The NRC disagrees with 
this comment. The NRC has determined 
that the previously published draft 
language pertaining to this requirement 
is appropriate for the control of 
containers, and that the proposed 
language affords significant relief to the 
licensees while maintaining necessary 
controls on radioactive materials to 
protect workers from preventable 
contaminations or exposures. The 
proposed revision would also require 
the container to be appropriately labeled 
under the requirements of 10 CFR 
20.1904 before being removed from the 
posted area. 


Comment. In response to the NRC’s 
request for comments on whether the 
proposed changes would result in cost 
savings to licensees, one commenter 
representing the nuclear power industry 
stated that 10 CFR Part 50 licensees 
have estimated a cost savings of $10,000 
to more than $50,000 per year from the 
proposed change. A second commenter 
representing an alliance of six nuclear 
power utilities estimated the savings to 
be $50,000 per year in technician and 
supervisory person-hours. A third 
commenter stated that licensees would ° 
realize a savings of about $25,000 per 
year due to a reduction in the use of 
radioactive material labels and staff 
needed to ensure staging areas within 
the radiological controlled area have 
appropriate labels. 


Response. The savings estimates 
provided by the three commenters from 
the nuclear power industry are generally 
consistent. The regulatory analysis in 
Section XII uses a $30,000 cost-savings 
value, the midpoint of the values 
provided by the first commenter, to 
estimate the annual savings per nuclear 
power plant. 
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D. Cumulative Occupational Radiation 
Dose 


Comment. All industry commenters 
agreed with the intent of the proposed 
revision to 10 CFR 20.2104 to delete the 
requirement that licensees obtain the 
records of cumulative dose for all - 
workers who require monitoring. 
However, a member of the public 
expressed concern that the proposed . 
rule change would give workers the 
impression that lifetime dose is not 


important. 


Response. As explained above in 
Section II, the cumulative lifetime dose 
is no longer used in the Commission’s 
regulations to restrict an individual’s 
annual occupational exposure but it is 
used in special circumstances such as a 
planned special exposure. The proposed 
rule would not change the requirement 
in 10 CFR 20.1206 to ascertain an 
individual’s cumulative lifetime dose 
prior to permitting the individual to 
participate in a planned special 
exposure. 

Comment. In response to the NRC’s 
request for comments on whether the 


- proposed changes would result in cost 


savings to licensees, one commenter 
representing the nuclear power industry 
indicated that 10 CFR Part 50 licensees 
have estimated a cost savings of $2,000 
to more than $15,000 per year from the 
proposed change. Another commenter 
representing an alliance of six nuclear 
power utilities estimated that the 
savings could be as much as $100,000 
per plant per year. Lastly, a commenter 
representing manufacturers and 


-distributors of radiopaharmaceuticals, 


radioactive sources, and research 
radionuclides noted that most recently 
hired employees in the manufacturing 
industry do not have prior dose records. 
As an example, this commenter also 
mentioned that one manufacturer with 
250 radiation workers made only three 
requests for records in 2003. The 
estimated savings was $30 per year for 
the three requests. 


Response. The regulatory analysis in | 


Section XII uses an $8,500 cost-savings 
value, the midpoint of the values 
provided by the first commenter, to 
estimate the annual savings per nuclear 
power plant. The second commenter’s 
estimate of $100,000 per year was not 
used because it represented the savings 
for a few operating plants and is much 
higher than the savings estimated by the 
first commenter for the entire nuclear 
power industry. The NRC uses a savings 
of $10 per individual for all other 
licensees. This is consistent with the 
information provided by the commenter 
representing materials licensees. 


IV. Agreement State Comments on the 
Draft Rule Language 


The NRC solicited comments from the 
Agreement States and Minnesota and — 
Pennsylvania (two Agreement State 
candidates) in All Agreement States 
Letter STP—04—002, dated January 9, 
2004. Comments on this letter were 
received from the Agreement States 
Illinois and Washington. No changes to 
the draft rule language were made as a 
result of the Agreement State comments. 

Comment. The State of Washington 
commented that the proposed reporting 
threshold for providing annual dose 
reports to workers under 10 CFR 
19.13(b) should be ten percent (5 mSv 
(500 mrem)) of the occupational dose 
limit for adults, not two percent (1 mSv 
(100 mrem)) of this dose limit. 

Response. While the commenter’s 


. suggested threshold of 5 mSv (500 


mrem) per year is a possible option, the 
occupational exposure data in NUREG— 
0713, Volume 26, indicates that raising 
the threshold from the proposed value 
of 1 mSv (100 mrem) would not 
significantly reduce administrative and 
information collection burdens on 
licensees. The NRC has determined that 
the proposed threshold of 1 mSv (100 
mrem) reasonably balances reducing 
unnecessary regulatory burden and the 
need to keep individuals informed of 
their occupational dose. 

Comment. The State of Washington 
suggested that facilities providing 
dosimetry to all individuals would most 
likely see a cost savings from the 
reduced administrative person-hours 
needed to prepare, send and track these 
reports and the lower cost to produce 
and distribute these reports. The State of 
Washington also stated that the actual 
cost savings cannot easily be quantified, 
as it is dependent on the number of 
monitored individuals and the method 
used to inform these individuals of their 
dose. 

Response. The NRC agrees that it is 


. difficult to estimate the savings to 


licensees from not having to prepare 
and distribute annual dose reports when 
the dose to an individual does not 
exceed 1 mSv (100 mrem). However, the 
NRC is using other commenters’ 
estimates of savings in the regulatory 
analysis (see Section XII). 

Comment. The State of Washington 
commented that the exemption to 
labeling requirements for containers 
holding radioactive material in a posted 
area in a nuclear power facility should 
be in 10 CFR Part 50. 

Response. As discussed in Section II, 


. the NRC proposes that the new 


exemption to labeling requirements be 
contained in 10 CFR 20.1905 because it 


fits logically with the other exemptions 
in this section. 

Comment. The State of Washington 
commented that quantifying the actual 
cost savings from not having to obtain 
prior dose records depends on the 
number of individuals for whom prior 

‘dose histories were required and the 
processes used to obtain the 
information. 

Response. The NRC agrees that it is 
difficult to estimate the savings to 
licensees from not having to attempt to 
obtain the lifetime dose records for 
individuals. However, the NRC is using 
other commenters’ estimates for savings 
in the regulatory analysis (see Section 
XII) 


V. Section-by-Section Analysis of 
_ Substantive Changes 


The Commission is proposing to 
amend 10 CFR 19.13, 20.1003, 20.1201, 
20.1905, 20.2104, 20.2205, and 50.2. 


Section 19.13—Notifications and 
Reports to Individuals 


Paragraph (b) would be revised to 
require a licensee to provide an annual 
dose report to an individual when the 
individual’s occupational dose exceeds 
1 mSv (100 mrem) TEDE or 1 mSv (100 
mrem) to any individual organ or tissue, 
or when the individual requests a report 
of the individual’s annual dose, and that 
all dose records shall be made available 
to workers onsite. 

In order to consolidate the 
requirement to report annual dose to the 
individual into a single requirement in 
10 CFR 19.13(b), paragraph (d) would be 
revised to remove the reference to 10 
CFR 20.2206. 


Section 20.1003—Definitions 


In 10 CFR 20.1003, the definition of 
total effective dose equivalent (TEDE) 
would be revised to state that TEDE is 
the sum of the effective dose equivalent 
(for external exposures) and the 
committed effective dose equivalent (for 
internal exposures). 


Section 20.1201—Occupational Dose 
Limits for Adults 


Paragraph (c) would be revised to add 
the requirement that when the external 
exposure is determined by measurement 
with an external personal monitoring 
device, the deep-dose equivalent must 
be used in place of the effective dose 
equivalent, unless the effective dose 
equivalent is determined by a dosimetry 
method approved by the NRC. 


Section 20.1905—Exemptions to 
Labeling Requirements 


A new paragraph (g) would be added 
to 10 CFR 20.1905 to provide an 
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exemption for containers holding 
licensed material (other than sealed 
sources that are either specifically or 
generally licensed) that are in an area 
posted under the requirements of 10 
CFR 20.1902 at a nuclear power facility. 
The regulations would not require the 
licensee to label the container per the 
requirements of 10 CFR 20.1904 if it is 
conspicuously marked (such as by color 
coding) commensurate with the 
radiological hazard and accessible only 
to individuals who have sufficient 
instructions to minimize radiation 
exposure while handling or working in 
the vicinity of the containers. The 
container would have to be 
appropriately labeled as required by 10 
CFR 20.1904 before being removed from 
the posted area. The exemption to the 
labeling requirements for containers 
holding licensed material would not 
apply to non-power reactor and 
materials licensees, or for sealed 
sources. 


Section 20.2104—Determination of Prior 
Occupational Dose 


Paragraph (a)(2) would be removed to 
delete the requirement that licensees 
attempt to obtain the records of 
cumulative occupational radiation dose. 
Paragraphs (a) and (a)(1) would then be 
combined and designated as paragraph 
(a). Paragraphs (c) and (d) would also be 
revised to add a reference to paragraph 
(b) in this section regarding planned 
special exposures. 

Section 20.2205—Reports to Individuals 
of Exceeding Dose Limits 

Section 20.2205 would be revised to 
remove the reference to 10 CFR 20.2206, 
in order to consolidate the requirement 
to report annual dose to the individual 
into a single requirement in 10 CFR 
19.13(b). 

Section 50.2—Definitions 

In 10 CFR 50.2, the definition of total 

effective dose equivalent (TEDE) would 


be revised to state that TEDE is the sum 
of the effective dose equivalent (for 
external exposures) and the committed 
effective dose equivalent (for internal 


exposures). 


VI. Agreement State Compatibility 


Under the ‘Policy Statement on 
Adequacy and Compatibility of 
Agreement State Programs,” approved 
by the Commission on June 30, 1997, 
and published in the Federal Register 
(62 FR 46517; September 3, 1997), this 
proposed rule would be a matter of 
compatibility between NRC and the 
Agreement States, that provides for 
consistency between Agreement State 
and NRC requirements. The NRC 
analyzed the proposed rule under the 
procedure established in Part II, 
“Categorization Process for NRC 
Program Elements,” of Handbook 5.9 to 
Management Directive 5.9, “Adequacy 
and Compatibility of Agreement State 
Programs” (which may be viewed at 
http://www.hsrd.ornl.gov/nrc/ 
home.html). The NRC has determined 
that the compatibility categories for the 
sections amended in this proposed rule 
would be the same as for the sections in 
the current regulations, except for the 
new exemption (g) added to 10 CFR 
20.1905. 

The revisions to 10 CFR 19.13 and 
20.2205 are classified as Compatibility 
Category C. A Compatibility Category C 
designation means the Agreement State 
should adopt the essential objectives of 
the requirement to avoid conflicts, 
duplications, or gaps. 

The revisions to 10 CFR 20.1003 and 
20.1201(c) are classified as 
Compatibility Category A. A 
Compatibility Category A designation 
means the requirement is a basic 
radiation protection standard or related 
definition, sign, label, or term necessary 
for a common understanding of 
radiation protection principles. 
Agreement State requirements 


designated Compatibility Category A 
should be essentially identical to NRC 
requirements. 


The new exemption (g) added to 10 


CFR 20.1905 is classified as 
Compatibility Category NRC. A 


Compatibility Category NRC designation 


means the Agreement State is not 
required to adopt the requirement for 
purposes of compatibility. These are 
NRC program elements that address 
regulatory items that cannot be 


relinquished to Agreement States under 


the Atomic Energy Act or CFR 
provisions. 


The revision to 10 CFR 20.2104(a) is 
classified as Compatibility Category D. 


‘A Compatibility Category D designation 


means the Agreement State is not 
required to adopt the requirement for 
compatibility. 


VII. Availability of Documents 


The NRC is making the documents 
identified below available to interested 
persons through one or more of the 
following methods. 


Public Document Room (PDR). The 
NRC Public Document Room is located 
at 11555 Rockville Pike, Rockville, 
Maryland. 


Rulemaking Web site (RuleForum). 
The NRC’s Interactive rulemaking Web 
site is located at http:// 
ruleforum.|lnI.gov. These documents 
may be viewed and downloaded 
electronically via this Web site. 


NRC’s Agency-wide Documents 
Access and Management System 
(ADAMS). The NRC’s PARS Library is 
located at http://www.nrc.gov/reading- 
rm/adams.html. 


The NRC staff contact (NRC Staff). 
Stewart Schneider, U.S. Nuclear 
Regulatory Commission, Mail Stop O- 
12D3, Washington, DC 20555-0001; 
telephone (301) 415-4123; 
sxs4@nrc.gov. 


Document 


PDR 


RuleForum 


Comments received 


. NEI comment letter, July 2, 2001 
NRC Strategic Plan FY 2000-2005 
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Copies of NUREGs may be purchased 
from The Superintendent of Documents, 
U.S. Government Printing Office, Mail 
Stop SSOP, Washington, DC 20402- 
0001; Internet: http://bookstore.gpo.gov; 
(202) 512-1800. Copies are also 
available from the National Technical 
Information Service, Springfield, VA 
22161-0002; http://www.ntis.gov; 1— 
800-553-6847 or, locally, (703) 605- 
6000. Some publications in the NUREG 
series are included in the document 


_ collections in the Electronic Reading 


Room on NRC’s Web site at http:// 
www.nrc.gov/reading-rm.html. 


VIII. Plain Language 


The Presidential memorandum “Plain 
Language in Government Writing” 
published June 10, 1998 (63 FR 31883), 
directed that the Government’s 
documents be in clear and accessible 
language. The NRC requests comments 
on the proposed rule specifically with 
respect to the clarity and reflectiveness 
of the language used. Comments should 
be sent to the address listed under the 
ADDRESSES caption of this notice. 


IX. Voluntary Consensus Standards 


The National Technology Transfer 
and Advancement Act of 1995, Pub. L. 
104-113, requires that Federal agencies 
use technical standards that are 
developed or adopted by voluntary 
consensus standards bodies unless 
using such a standard is inconsistent 
with applicable law or-is otherwise 
impractical. In this proposed rule, the 
NRC is proposing to revise requirements 
for the reporting of annual dose to 
workers, the definition of the total 
effective dose equivalent (TEDE), the 
labeling of certain containers holding 
licensed material, and the determination 
of cumulative occupational radiation 
dose. This proposed regulatory action 
does not constitute the establishment of 
a standard that contains generally 
applicable requirements. 


X. Environmental Impact: Categorical - 
Exclusion 


The NRC has determined that the 
proposed amendments to 10 CFR Parts 
19, 20, and 50 are the type of actions 
described in categorical exclusion 10 
CFR 51.22(c). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this regulatory action. 
Specifically, the proposed revision to 10 
CFR 19.13(b) to limit the routine 
reporting of annual doses to workers 
comes under the categorical exclusion 
in 10 CFR 51.22(c)(1), which covers all 
revisions to 10 CFR Part 19. The 
proposed amendments to the definition 
of TEDE in 10 CFR 20.1003 and 50.2 


and to 10 CFR 20.1201(c) to add the 
requirement that the effective dose 
equivalent be determined by a 
dosimetry method approved by the NRC 
come under the categorical exclusion in 
10 CFR 51.22(c)(2) because this revision 
is of a minor nature and does not 
substantially modify existing 
regulations. For the proposed 
amendments to 10 CFR 20.1905 to 
revise the requirements for labeling 
containers and to 10 CFR 20.2104 to 
remove the requirement to obtain 
lifetime exposure records, these 
revisions involve recordkeeping 
requirements and thus come under the 
categorical exclusion in 10 CFR 
51.22(c)(3)(ii). Finally, because the 
proposed amendment to 10 CFR 20.2205" 
involves a reporting requirement, this 
revision comes under the categorical 
exclusion in 10 CFR 51.22(c)(3)(iii). 

XI. Paperwork Reduction Act 
Statement 


This proposed rule amends | 
information collection requirements that 
are subject to the Paperwork Reduction 


‘Act of 1995 (44 U.S.C. 3501 et seq.). The 


rule would reduce the burden for 
existing information collection 
requirements. This rule has been 
submitted to the Office of Management 
and Budget for review and approval of 
the paperwork requirements. 

Type of submission, new or revision: 
Revision. 

The title of the information collection: 
10 CFR Parts 19, 20, and 50; 
“Occupational Dose Records, Labeling 
Containers, and the Total Effective Dose 
Equivalent,” proposed rule. 

The form number if applicable: NRC 
Form 4; ‘Cumulative Occupational Dose 
History.” 

How often the collection is required: 
10 CFR 19, 20, and NRC Form 4—on 
occasion. 

Who will be required or asked to 
report: Nuclear power reactor licensees 
and materials licensees. 

An estimate of the number of annual 
responses: 10 CFR Part 19: 4,621 (104 
power reactor licensee recordkeepers 
and 4,517 materials licensee 
recordkeepers; NRC Form 4: 227 (104 
nuclear power reactor recordkeepers 
and 123 materials recordkeepers). 

The estimated number of annual 
respondents: 10 CFR Part 19: 4,621 
recordkeepers (104 power reactor _ 
licensees and 4,517 materials licensees); 
NRC Form 4: 227 (104 nuclear power 
reactor licensees and 123 materials 
licensees). 

An estimate of the total number of 
hours needed annually to complete the 
requirement or request: A reduction of 
10,882 hours total for 10 CFR Part 19 


(—6,588 hours for nuclear power reactor 
licensees [— 63.3 hours per licensee] 
and — 4,294 hours for materials 
licensees [—1 hour per licensee]); and a 
reduction of 9,969 hours total for NRC 
Form 4 (— 8,751 hours for nuclear 
power reactor licensees [— 84 hours per 
licensee] and a reduction of 1,218 hours 
for materials licensees [— 10 hours per 
licensee]). 

. Abstract: The U.S. Nuclear Regulatory 
Commission is proposing to revise 
several administrative requirements 
related to the reporting of dose to 
workers, the labeling of certain 
containers holding licensed material, 
and the determination of cumulative 
occupational radiation dose. The 
proposed rule would limit the routine 
reporting of annual doses to workers to 
those whose annual dose exceeds a 
specific dose threshold or who request 
a report. The proposed rule would also 
modify the labeling requirements for 
certain containers holding licensed 
material within posted areas in nuclear 
power facilities. The proposed rule 
would also remove the requirement that 
licensees attempt to obtain cumulative 
exposure records for workers unless 
these individuals are being authorized 
to receive'a planned special exposure. 
These revisions would reduce the 
administrative and information 
collection burdens on licensees without 
affecting the level of protection to either 
the health and safety of workers and the 
public or the environment. 

The U.S. Nuclear Regulatory 
Commission is seeking public comment 
on the potential impact of the 
information collections contained in 
this proposed rule and on the following 
issues: 

1. Is the proposed information _ 
collection necessary for the proper 
performance of the functions of the 


- NRC, including whether the information 


will have practical utility? 

2. Is the estimate of burden accurate? 

3. Is there a way to enhance the 
quality, utility, and clarity of the 
information to be collected? 

4. How can the burden of the 
information collection be minimized, 
including the use of automated 
collection techniques? 

A copy of the OMB clearance package 
may be viewed free of charge at the NRC 
Public Document Room, One White 
Flint North, 11555 Rockville Pike, Room 
O-1 F21, Rockville, MD 20852. The 
OMB clearance package and rule are 
available at the NRC worldwide Web 
site: http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html for 60 
days after the signature date of this 
notice and are also available at the rule 
forum site, 
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Send comments on any aspect of 
these proposed information collections, 
including suggestions for reducing the 
burden and on the above issues, by 
October 23, 2006 to the Records and 
FOIA/Privacy Services Branch (T—-5 
F52), U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-— 
0001, or by Internet electronic mail to 
INFOCOLLECTS@NRC.GOV and to the 
Desk Officer, John A. Asalone, Office of 
Information and Regulatory Affairs, 
NEOB-10202, (3150-0005, 3150-0014, 
and 3150-0044), Office of Management 
and Budget, Washington, DC 20503. 
Comments received after this date will 
be considered if it is practical to do so, 
but assurance of consideration cannot 
be given to comments received after this 
date. You may also e-mail comments to 
John_A._Asalone@omb.eop.gov or 
comment by telephone at (202) 395— 
4650. 


Public Protection Notification 

The NRC may not conduct or sponsor, 
and a person is not required to respond 
to, a request for information or an 
information collection requirement 
unless the requesting document 


displays a currently valid OMB control 
number. 


XII. Regulatory Analysis 

The NRC has prepared a regulatory 
analysis on this proposed rule and has 
included it in this Federal Register 
notice. The analysis examines the costs 
and benefits of the alternatives 
considered by the NRC. 


1. Statement of the Problem and 

Objective 

The NRC has determined that the 
regulations proposed for revision in 10 
CFR 19.13, 20.1003, 20.1201, 20.1905, 
20.2104, and 50.2 currently impose an 
undue regulatory burden on licensees. 
This proposed rule would amend 
certain requirements for notification of 
workers, revise the definition of total 
effective dose equivalent, amend certain 
container labeling requirements, and 
remove the requirement that licensees 
attempt to obtain the records of 
cumulative occupational radiation dose 
for certain individuals. These revisions 
are intended to reduce administrative 
and information collection burdens on 
NRC and Agreement State licensees 
without affecting the level of protection 
to either the health and safety of 
workers and the public or the 
environment. 


2. Identification of Regulatory 
Alternatives 


This regulatory analysis evaluates the 
savings and costs of two regulatory 


alternatives. The following subsections 
describe these two alternatives. 


2.1 No-Action Alternative 


The no-action alternative retains the 
current regulations as described above 
in Section II. Licensees would continue 
to be required to: (1) Provide annual 
dose reports to all monitored 
individuals, (2) determine the total 
effective dose equivalent (TEDE) by 
summing the deep-dose equivalent (for 
external exposures) and the committed 
effective dose equivalent (for external 
doses), (3) use the current exemptions to 
labeling requirements for containers 
holding licensed material, and (4) 
attempt to obtain the records of lifetime 


-occupational radiation dose for all 


individuals. The no-action alternative is 
the baseline for analyzing the proposed 
alternative. The no-action alternative 
would not accomplish the stated 
objective. 


2.2 Proposed Rule Alternative 


Under the proposed rule alternative, 
the NRC would revise its regulations in 
10 CFR Parts 19, 20, and 50 for: (1) 
Reporting dose to workers, (2) the 
definition of TEDE, (3) the labeling of 
certain containers holding licensed 
material, and (4) the requirement that 
licensees attempt to obtain the records 
of cumulative occupational radiation 
dose for all individuals. This alternative 
would make the regulations consistent 
with current Commission policy and 
reduce administrative and information 
collection burdens on NRC and 
Agreement State licensees. Because this 
action was undertaken to ease burden, 
the rulemaking process is the only 
regulatory option appropriate to make 
the proposed changes effective. 


3. Analysis of Values and Impacts of 
Proposed Rulemaking 


3.1 Identification of Affected 
Attributes 


The attributes that the proposed rule 
could affect were identified by using the 
list of potential attributes provided in 
Chapter 5 of NUREG/BR-0184, 
“Regulatory Analysis Technical 
Evaluation Handbook” (January 1997). 

Industry Implementation. This 
attribute would be affected by three of 
the four principal revisions: The 
revisions to the requirements for the 
annual dose reports to workers, the 
labeling of containers holding licensed 
material, and the attempt to obtain the 
records of cumulative occupational 
radiation dose for an individual. In 
implementing the proposed changes, 
licensees would incur the costs of 
revising procedures. 


Industry Operation. This attribute 
would be affected by three of the four 
principal revisions. Licensees would 
realize savings by only having to 
provide annual dose reports to 
individuals when their dose exceeds 1 
mSv (100 mrem), by not having to label 
containers holding licensed material 
(except sealed sources that are already 
labeled) in a posted area in a nuclear 
power facility, and by not having to 
ascertain the exposure history of an 
individual’s prior lifetime doses except 
to permit an individual to participate in 
a planned exposure. 

NRC Implementation. The NRC would 
incur costs to make minor revisions to 
NRC Form 3, “Notice to Employees,” to 
account for the proposed changes to the 
reporting of annual dose to workers. The 
NRC would also incur the costs of 
completing this regulatory action. 

Regulatory Efficiency. All four of the 
principal revisions would enhance 
regulatory efficiency. The revisions are 
intended to reduce administrative and 
information collection burdens on NRC 
and Agreement State licensees without 
affecting the level of protection to either 
the health and safety of workers and the 
public or the environment. 


3.2 Methodology 


The incremental savings and costs of - 
the proposed regulatory action were 
analyzed relative to the baseline 
described in Section 2.1 of this 
regulatory analysis. The savings come 
from any desirable changes in the 
affected attributes, while the costs come 
from any undesirable changes in the 
affected attributes. ‘ 

Under Office of Management an 
Budget guidance and NUREG/BR-0058, 
“Regulatory Analysis Guidelines of the 
U.S. Nuclear Regulatory Commission,” 
Revision 4 (September 2004), the results 
of the analysis are presented using a 
discounted flow of funds at a 3 and 7 
percent rate. 

Under 10 CFR 20.2206, seven 
categories of NRC licensees are required 
to submit to the NRC annual radiation 
exposure reports for monitored 
individuals: Commercial nuclear power 
reactors, industrial radiographers, fuel 
processors (including uranium 
enrichment), fabricators and 
reprocessors, manufacturers and 
distributors of byproduct material, 
independent spent fuel storage 
installations, facilities for land disposal 
of low-level waste, and geologic 
repositories for high-level waste. (No 
NRC licensees are currently involved in 
operating low-level waste disposal 
facilities or geologic repositories for 
high-level waste.) In addition, 10 CFR 


20.2206(b) requires that licensees 


x 
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submit annual reports using NRC Form 
5, “Occupational Dose Record for a 
Monitoring Period,” or electronic media 
containing all the information required 
by NRC Form 5. For the above licensees, 
the value-impact analysis uses the latest 
occupational exposure data maintained 
in the NRC’s Radiation Exposure 
Information and Reporting System 
(REIRS) database (NUREG—0713, 
Volume 26, ‘Occupational Radiation 
Exposure at Commercial Nuclear Power 
Reactors and Other Facilities 2004” 
(December 2005)). To simplify the 
analysis, the seven categories of 
licensees are consolidated into two 
groups. The first group contains only 
commercial nuclear power reactor 
licensees (nuclear power reactor 
licensees) and the second group 
contains all of the other licensee 
categories listed above (REIRS materials 
licensees). 

The seven categories of licensees 
specified in 10 CFR 20.2206 do not 
include all NRC licensees. Most NRC _ 
licensees (e.g., hospitals, medical 
facilities, universities, radiological 
services, disposal) are not required to 
submit annual radiation exposure 
reports for monitored individuals. These 
licensees (non-REIRS materials 
licensees) constitute the third group of 
licensees for whom a value-impact 
analysis was done. This group contains 
both Agreement State and NRC 
licensees. For this group of licensees, 
the NRC has no records of the number 
of monitored individuals or the annual 
doses they received (except in the rare 


case of an overexposure). Based on 


professional judgment, the NRC 
assumes that 500,000 individuals are 
monitored annually by non-REIRS 
materials licensees. In addition, it is 
assumed that about 70 percent of them 
receive an annual dose that does not 
exceed 1 mSv (100 mrem). This factor 
is derived from the data in NUREG— 
0713 for REIRS materials licensees and 
is assumed to be applicable to non- 
REIRS materials licensees. 

The following assumptions and data 


were used to assess the incremental 


values and impacts associated with the 
proposed regulatory action. 

e Based on NUREG-—0713, the number 
of nuclear power reactor licensees is 104 
(NRC licensees only). 

e Based on NUREG—0713, the number 
of REIRS materials licensees is 123 
(NRC licensees only). 

¢ Based on NUREG-1350, Volume 17, 
“NRC Information Digest: 2005-2006 
Edition” (July 2005), there are 
approximately 17,298 Agreement State 
licensees. 

e The number of non-REIRS materials 
licensees (Agreement State and NRC 


rates, the analysis uses present value 


licensees) was estimated as follows. A 
review of the NRC Licensing Tracking 
System database in October 2005 
indicated that a total of 4,517 materials 
licensees are administered by the NRC. 
Correcting for the 123 REIRS materials 
licensees in the database and accounting 
for Agreement State licensees, the total 
number of Agreement State and NRC 
licensees designated as non-REIRS 
materials licensees is approximately 
21,692 licensees (17,298 Agreement 
State licensees + 4,517 NRC materials 
licensees — 123 REIRS materials 
licensees). 

e The number of NRC licensees 
designated as non-REIRS materials 
licensees is 4,394 licensees (4,517 NRC 
materials licensees—123 REIRS 
materials licensees). 

e Based on NUREG—0713, the number 
of individuals working for all nuclear 
power reactor licensees is 110,290. 

e The average number of individuals 
working at each of the 104 nuclear 
power plants is estimated to be 1,060. 

e Based on NUREG—0713, the number 
of individuals working for all REIRS 
materials licensees is 12,032. 

* Based on professional judgment, the 
NRC assumes that 500,000 individuals 
are monitored annually by non-REIRS 
materials licensees (Agreement State 
and NRC licensees). 

e Based on NUREG-—0713, 70 percent 
of the individuals monitored by nuclear 
power reactor licensees receive an 
annual dose that does not exceed 1 mSv 
(100 mrem). 

e Based on NUREG—0713, 80 percent 
of the individuals monitored by REIRS 
materials licensees receive an annual 
dose.that does not exceed 1 mSv (100 
mrem). 

e Based on NUREG-0713 and 
professional judgment, the NRC 
assumes that 80 percent of the ~ 
individuals monitored by non-REIRS 
materials licensees receive an annual 
dose that does not exceed 1 mSv (100 
mrem). 

e The NRC estimates that procedural 
revisions would require about 20 hours 
for each of the 104 nuclear power 
plants. 

e For REIRS and non-REIRS materials 
licensees, the time needed to revise 
procedures ranges from 2 to 20 hours, 
depending on the size of the facility. 
This analysis uses 10 hours as the 
average time to revise procedures for 
each of the proposed changes. 

e For nuclear power reactor licensees, 
it is assumed that the average life 
remaining for power reactor facilities is 
49 years. For 3 and 7 percent discount 


multiplication factors of 25.50 and 


when their doses do not exceed 1 mSv 


_ power plant (1,060 workers x 0.083 hour 


’ burden reduction is 6,600 hours (63 


13.77, respectively, following the 
guidance in NUREG/BR-0184. 


e For REIRS and non-REIRS materials 
licensees, it is assumed that the average 
life remaining for the facilities is 20 
years. For 3 and 7 percent discount 
rates, the analysis uses factors of 14.9 
and 10.6, respectively, following the 
guidance in NUREG/BR-0184. 


3.3 Analysis 
3.3.1 Annual Dose Report to Workers 


Nuclear Power Reactor Licensees 


In implementing the proposed 
regulatory action, nuclear power reactor 
licensees would incur a one-time cost to 
revise procedures. The NRC estimates it 
would take 20 hours to revise the 
procedures for each of the 104 nuclear 
power plants. Assuming a staff rate of 
$100 per hour, the one-time cost of 
implementing the proposed action . 
would be $2,000 per nuclear power 
plant (20 hours x $100/hour) and 
$210,000 for the nuclear power industry 
(104 licensees x $2,000/licensee). 


With respect to industry operation, 
there would be a savings from not 
having to provide unsolicited annual 
dose reports (NRC Form 5) to workers 


(100 mrem). Based on public comment, 
the NRC estimates the annual savings to 
be $3,000 per nuclear power plant and 
$310,000 for the nuclear power industry 
($3,000 x 104 licensees). For a 
discounted flow of funds at a 3 percent 
rate, the estimated savings per nuclear 
power plant and for the nuclear power 
industry are $77,000 ($3,000 x 25.50) 
and $8 million ($310,000 x 25.50), 
respectively. For a discounted flow of 
funds at a 7 percent rate, the estimated 
savings per nuclear power plant and for 
the nuclear power industry are $41,000 
($3,000 x 13.77) and $4.3 million 
($310,000 x 13.77), respectively. 


For this analysis, the NRC estimates it 
would take 5 minutes (0.083 hour) for 
a licensee to prepare an annual dose 
report for each worker. Using the 2004 
data in NUREG-—0713, it was determined 
that about 80 percent of the monitored 
individuals had an annual dose that did 
not exceed 1 mSv (100 mrem). It is 
further assumed that 90 percent of this 
population would not request an annual 
dose report. Assuming an average of 
1,060 workers per nuclear power plant, 
the annual burden reduction from 
implementing the proposed action is 
estimated to be 63 hours per nuclear 


x 0.8 x 0.9) and the total annual industry 


hours/licensee x 104 licensees). 
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REIRS Materials Licensees 


In implementing the proposed 
regulatory action, REIRS materials 
licensees would incur a one-time cost to 
revise procedures. The NRC estimates it 
would take 10 hours to revise the 
procedures for each of the 123 REIRS 
materials licensees. Assuming a staff 
rate of $100 per hour, the one-time cost 
of implementing the proposed action 
would be $1,000 per licensee (10 hours 
x $100/hour) and $120,000 for all 
licensees in this category (123 licensees 
x $1,000/licensee). 

With respect to industry operation, 
using the 2004 data in NUREG-—0713, it 
was determined that 8,254 workers 
(about 70 percent of the monitored 
individuals) had an annual dose that 
did not exceed 1 mSv (100 mrem). 
Assuming these workers are equally 
distributed among the 123 licensees in 
this group, about 67 workers per 
licensee would not receive an annual 
dose report. It is further assumed that 90 
percent of this population would not 
request an annual dose report (NRC 
Form 5). The NRC estimates a savings of 
$10 per worker not receiving a dose 
report. Thus, the estimated annual 
savings is $600 per licensee (67 
workers/licensee x $10/worker x 0.9) 
and $74,000 for all licensees in this 
category ($600/licensee x 123 licensees). 
For a discounted flow of funds at a 3 
percent rate, the estimated savings per 
licensee and for all licensees in this 
category are $9,000 ($600 x 14.9) and 
$1.1 million ($74,000 x 14.9), 
respectively. For a discounted flow of 
funds at a 7 percent rate, the estimated 
savings per licensee and for all licensees 
in this category are $6,000 ($670 x 10.6) 
and $780,000 ($74,000 x 10.6), 
respectively. 

For this analysis, the NRC estimates it 
would take 5 minutes (0.083 hour) for 
a licensee to prepare an annual dose 
report for each worker. Assuming that 
90 percent of the 67 workers per 
licensee would not request a dose 
report, the annual burden reduction 
from implementing the proposed action 
is estimated to be 5 hours per licensee 
(67 workers x 0.083 hour x 0.9) and 620 
hours for all licensees in this category 
(5 hours/licensee x 123 licensees). 
Non-REIRS Materials Licensees 

In implementing the proposed 
- regulatory action, non-REIRS materials 

licensees would incur a one-time cost to 
revise procedures. The NRC estimates it 
would take 10 hours to revise the 
procedures for each of the 21,692 non- 
REIRS materials licensees. Assuming a 
_ staff rate of $100 per hour, the one-time 
cost of implementing the proposed 


action would be $1,000 per licensee (10 
hours x $100/hour) and $22 million for 
all licensees in this category (21,692 
licensees x $1,000/licensee ). 


With respect to industry operation, 
the NRC assumes 500,000 monitored 
workers, 21,692 non-REIRS licensees, 23 
workers per licensee, and a savings of 
$10 for each worker who does not 
receive a dose report. In addition, the 
previously defined factor of 70 percent 
for REIRS materials licensees is used to 
estimate the fraction of workers who 
would not receive an annual dose report 
(NRC Form 5). Thus, 16 workers per 
licensee are assumed not to receive an 


annual dose report. It is further assumed 


, 


that 90 percent of this population would 
not request an annual dose report. The 
estimated annual savings is $140 per 
licensee (16 workers/licensee x $10/ 
worker x 0.9) and $3 million for all 
licensees in this category ($140/licensee 
X 21,692 licensees). For a discounted 
flow of funds at a 3 percent rate, the 
estimated savings per licensee and for 
all licensees in this category are $2,000 
($140 x 14.9) and $44.7 million ($3 
million x 14.9), respectively. Fora 
discounted flow of funds at a 7 percent 
rate, the estimated savings per licensee 
and for all licensees in this category are 
$1,500 ($140 x 10.6) and $32 million ($3 
million x 10.6), respectively. 


For this analysis, the NRC estimates it 
would take 5 minutes (0.083 hour) for 
a licensee to prepare an annual dose 
report for each worker. Assuming that 
90 percent of the 16 workers per 
licensee would not request a dose 
report, the annual burden reduction 
from implementing the proposed action 
is estimated to be 1.2 hours per licensee 
(16 workers x 0.083 hour x 0.9) and 
26,000 hours for all licensees in this 
category (1.2 hours/licensee x 21,692 
licensees). For NRC licensees only, the 
total annual burden reduction is 
estimated to be 5,300 hours (1.2 hours/ 


‘licensee x 4,394 NRC licensees). 


3.3.2 Definition of Total Effective Dose 
Equivalent (TEDE) 


The costs and savings associated with 
the proposed revision to the definition 
of TEDE are minimal. The proposed 
revision would clarify that the TEDE is 
defined in terms of the effective dose 
equivalent (for external exposures) and 
the committed effective dose equivalent 
(for internal exposures). This revision 
would eliminate the need for licensees 
to repeatedly request guidance from the 
NRC and, in some cases, to request a 
license amendment to clarify the current 
definition. 


3.3.3 Labeling Containers 


The proposed revision to 10 CFR 
20.1905, “Exemptions to labeling 
requirements,” applies only to nuclear 
power reactor licensees. These licensees 
would incur one-time implementation 
costs to revise procedures. The NRC 
estimates it would take 20 hours to 
revise the procedures for each of the 104 
nuclear power plants. Assuming a staff 
rate of $100 per hour, the one-time cost 
of implementing the proposed action 
would be $2,000 per licensee (20 hours 
x $100/hour) and $210,000 for the 
nuclear power industry (104 licensees x 
$2,000/licensee). 

With respect to industry operation, 
based on public comments, the NRC 
estimates an annual savings of $30,000 
per nuclear power plant if the proposed 
exemption to the labeling containers is 
granted. For the entire nuclear power 
industry, the NRC estimates a savings of 
$3.1 million (104 licensees x $30,000/ 
licensee). For a discounted flow of 


funds at a 3 percent rate, the estimated 


savings per nuclear power plant and for 
the nuclear power industry are $770,000 
($30,000 x 25.50) and $79 million ($3.1 
million x 25.50), respectively. For a 
discounted flow of funds at a 7 percent 
rate, the estimated savings per nuclear 
power plant and for the nuclear power 
industry are $410,000 ($30,000 x 13.77) 
and $43 million ($3.1 million x 13.77), 
respectively. 

Using an annual savings of $30,000 
per nuclear power plant and a staff rate 
of $100 per hour, the annual burden 
reduction from implementing the 
proposed action is estimated to be 300 
hours per plant ($30,000/licensee + 
$100/hour) and the total annual 
industry burden reduction is 31,000 
hours (300 hours/licensee x 104 
licensees). 


3.3.4 Cumulative Occupational 
Radiation Dose 


Nuclear Power Reactor Licensees 


In implementing the proposed 
regulatory action, nuclear power reactor 
licensees would incur a one-time cost to 
revise procedures. The NRC estimates it 
would take 20 hours to revise the 
procedures for each of the 104 nuclear 
power plants. Assuming a staff rate of 
$100 per hour, the one-time cost of 
implementing the proposed action 
would be $2,000 per nuclear power 
plant (20 hours x $100/hour) and 
$210,000 for the nuclear power industry 
(104 licensees x $2,000/licensee). 

With respect to industry operation, 
there would be a savings from not 
having to obtain the records of 
cumulative occupational radiation dose 
(NRC Form 4) for a worker, unless these 
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individuals are being authorized to 


. receive a planned special exposure. 


Based on public comments, the NRC- 
estimates the annual savings to be 
$8,500 per nuclear power plant and 
$880,000 for the nuclear power industry 
($8,500 x 104 licensees). For a 


discounted flow of funds at a 3 percent 


rate, the estimated savings per nuclear 
power plant and for the nuclear power 
industry are $220,000 ($8,500 x 25.50) 
and $22 million ($880,000 x 25.50), 
respectively. For a discounted flow of 
funds at a 7 percent rate, the estimated 
savings per nuclear power plant and for 
the nuclear power industry are $120,000 
($8,500 x 13.77) and $12 million 
($880,000 x 13.77), respectively. 

Using an annual savings of $8,500 per 
nuclear power plant and a staff rate of 
$100 per hour, the annual burden 
reduction from implementing the 
proposed action is estimated to be 85 
hours per plant ($8,500/licensee + $100/ 
hour) and the total annual industry 


‘burden reduction is 8,800 hours (85 


hours/licensee x 104 licensees). 
REIRS Materials Licensees 


In implementing the proposed 
regulatory action, REIRS materials 
licensees would incur a one-time cost to 
revise procedures. The NRC estimates it 
would take 10 hours to revise the 
procedures for each of the 123 REIRS. 
materials licensees. Assuming a staff 
rate of $100 per hour, the one-time cost 
of implementing the proposed action 
would be $1,000 per licensee (10 hours 
x $100/hour) and $120,000 for all 
licensees in this category (123 licensees 
x $1,000/licensee). 

With respect to industry operation, 
using the 2004 data in NUREG-0713, 
the number of individuals working for 
REIRS materials licensees is 12,032. 
Assuming these workers are equally 
distributed among the 123 licensees in 
this group, there are about 98 workers 
per licensee. For this analysis, the NRC 
assumes that 20 percent of all workers 
would be affected and that 0.5 hour is 
required to complete, review, and 
authorize each NRC Form 4, 
“Cumulative Occupational Dose 
History.” Using a staff rate of $100 per 
hour, the estimated savings is $50 per 
worker ($100/hour x 0.5 hour) by not 


' being required to complete NRC Form 4. 


The NRC is not aware of any licensee 


having authorized a planned special 


exposure. For this analysis, it is 
assumed that 99 percent of the NRC 
Forms 4 would not be needed as the 
basis for authorizing a planned special 
exposure. Thus, the estimated annual 
savings is $970 per licensee (98 
workers/licensee x $50/worker x 0.2 x 
.99) and $120,000 for all licensees in 


this category ($970/licensee x 123 
licensees). For a discounted flow of 
funds at a 3 percent rate, the estimated 
savings per licensee and for all licensees 
in this category are $14,000 ($970 x 
14.9) and $1.8 million ($120,000 x 14.9), 
respectively. For a discounted flow of 
funds at a 7 percent rate, the estimated 
savings per licensee and for all licensees 
in this category are $10,000 ($980 x 
10.6) and $1.3 million ($120,000 x 10.6), 
respectively. 

The annual burden reduction from 
implementing the proposed action is 
estimated to be 10 hours per licensee 
(98 workers/licensee x 0.5 hour/worker 
x 0.2 x 0.99) and 1,200 hours for all 
licensees in this category (10 hours/ 
licensee x 123 licensees). 


Non-REIRS Materials Licensees 


In implementing the proposed 
regulatory action, non-REIRS materials 
licensees would incur a one-time cost to 
revise procedures. The NRC estimates it 
would take 10 hours to revise the 
procedures for each of the 21,692 non- 
REIRS materials licensees. Assuming a 
staff rate of $100 per hour, the one-time 
cost of implementing the proposed 
action would be $1,000 per licensee (10 
hours x $100/hour) and $22 million for 
all licensees in this category (21,692 
licensees x $1,000/licensee). 

With respect to industry operation, 
the analysis assumes 500,000 
individuals working under 21,692 non- 
REIRS licensees and an even 
distribution of workers per licensee (23 
workers/licensee). The NRC also 
assumes that 20 percent of all workers 
would be affected and that 0.5 hour is 
required to complete, review, and. 
authorize each NRC Form 4. Using a 
staff rate of $100 per hour, the estimated 
savings is $50 per worker ($100/hour x 
0.5 hour) by not being required to 
complete NRC Form 4. The NRC is not 
aware of any licensee having authorized 
a planned special exposure. For this 
analysis, it is assumed that 99 percent 
of the NRC Forms 4 would not be 
needed as the basis for authorizing a 
planned special exposure. Thus, the 
estimated annual savings is $230 per 
licensee (23 workers/licensee x $50/ . 
worker x 0.2 x 0.99) and $5 million for 
all licensees in this category ($230/ 
licensee x 21,692 licensees). For a 
discounted flow of funds at a 3 percent 
rate, the estimated savings per licensee 
and for all licensees in this category are 
$3,400 ($230 x 14.9) and $75 million ($5 
million x 14.9), respectively. For a 
discounted flow of funds at a 7 percent 
rate, the estimated savings per licensee 
and for all licensees in this category are 
$2,400 ($230 x 10.6) and $53 million ($5 
million x 10.6), respectively. 


Using an annual savings of $230 per 
licensee and a staff rate of $100 per 
hour, the annual burden reduction from 
implementing the proposed action is 
estimated to be 2.3 hours per licensee 
($230/licensee + $100/hour) and 50,000 
hours for all licensees in this category 
(2.3 hours/licensee x 21,692 licensees). 
For NRC licensees only, the total annual 
burden reduction is estimated to be 
10,100 hours (2.3 hours/licensee x 4,394 
NRC licensees). 


3.3.5 NRC Implementation and 
Operating Impacts 


Annual Dose Report to Workers 


The NRC would incur costs to make 
minor revisions to NRC Form 3, ‘“‘Notice 
to Employees,” to account for the 
proposed revision to the reporting of 
annual dose to workers under 10 CFR 
19.13(b). The one-time cost for this task 
is estimated to be $28,000 (320 staff- 
hours at $88 per hour). This is the only 
impact to the NRC for the proposed 
action. 


Definition of Total Effective Dose 
Equivalent (TEDE) 


The NRC would incur-:no 
implementation or operating impacts 
due to the proposed revision to the 
definition of TEDE. 


Labeling Containers 


The NRC would incur no 
implementation or operating impacts 
due to the proposed revision to the 
labeling of containers holding licensed 
material. 


Cumulative Occupational Radiation 
Dose 


The NRC would incur no — 
implementation impacts due to the 
proposed revision to remove the 
requirement that licensees attempt to 
obtain cumulative occupational 
radiation dose records for workers 
unless these individuals are being 
authorized to receive a planned special 
exposure. 

With respect to NRC operation, there 
would be a savings from not having 
inspectors review the information on 
NRC Form 4, or its equivalent, and 
supporting records maintained by 
licensees. For nuclear power reactor 
licensees, it is estimated that 1 hour of 
inspection time is spent reviewing such 
records at each of the 104 nuclear power 
plants. Assuming an NRC staff rate of 
$88 per hour, the estimated annual 
savings to the NRC is $9,200 (1 hour x 
104 licensees x $88/hour). For a 
discounted flow of funds at a 3 and 7 
percent rate, the estimated savings to 
the NRC are $235,000 ($9,200 x 25.50) 
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and $130,000 ($9,200 x 13.77), 
respectively. 

For each of the 123 REIRS materials 
licensees, it is estimated that 6 minutes 
(0.1 hour) of inspection time is spent 
reviewing NRC Form 4, or its 
equivalent, and supporting records. The 
NRC is not aware of any licensee having 
authorized a planned special exposure. 
For this analysis, it is assumed that 99 
percent of the NRC Forms 4 would not 
need to be inspected as the basis for 
authorizing a planned special exposure. 
Assuming an NRC staff rate of $88 per 
hour, the estimated annual savings to 
the NRC is $1,100 (0.1 hour x 123 
licensees x $88/hour x 0.99). For a 
discounted flow of funds at a 3 and 7 
percent rate, the estimated savings to 
the NKC are $16,000 ($1,100 x 14.9) and 
$12,000 ($1,100 x 10.6), respectively. 

For each of the 4,394 NRC licensees 
designated as non-REIRS materials 
licensees, it is estimated that 6 minutes 
(0.1 hour) of inspection time is spent 
reviewing NRC Form 4, or its 
equivalent, and supporting records. As 
discussed above, it is assumed that 99 
percent of the NRC Forms 4 would not 
need to be inspected as the basis for 
authorizing a planned special exposure. 
Assuming an NRC staff rate of $88 per _ 


hour, the estimated annual savings to 
the NRC is $38,000 (0:1 hour x 4,394 
licensees x $88/hour x 0.99). For a 
discounted flow of funds at a 3 and 7 
percent rate, the estimated savings to 
the NRC are $570,000 ($38,000 x 14.9) 
and $400,000 ($38,000 x 10.6), 
respectively. 


Cost of the Regulatory Action 


The NRC would incur 0.8 full time 
equivalent (FTE) of staff time to 
complete this rulemaking after 
publishing the proposed rule. The cost 
for this action is estimated to be 
$126,000 (0.8 FTE at $157,000 per FTE). 


3.3.6 Other Government 
Implementation and Operating Impacts 


The Agreement States would incur no 
implementation or operating impacts 
due to the proposed revisions to the 
reporting of annual dose to workers, the 
definition of TEDE, or the labeling of 
containers holding licensed material. 


Cumulative Occupational Radiation 
Dose 


For each of the 17,298 Agreement 
State licensees designated as non-REIRS 
materials licensees, it is estimated that 
6 minutes (0.1 hour) of inspection time 


is spent reviewing NRC Form 4, or its 
equivalent, and supporting records. As 
discussed above, it is assumed that 99 
percent of the NRC Forms 4 would not 
need to be inspected as the basis for 
authorizing a planned special exposure. 
Assuming an Agreement State staff rate 
of $88 per hour, the estimated annual 
savings to the Agreement States is 


$150,000 (0.1 hour x 17,298 licensees x 


$88/hour x 0.99). For a discounted flow 
of funds at a 3 and 7 percent rate, the 
estimated savings to the Agreement 
States are $2.2 million ($150,000 x 14.9) 
and $1.6 million ($150,000 x 10.6), 
respectively. The annual burden 
reduction to the Agreement States from 
implementing the proposed action is 
estimated to be 1,700 hours (0.1 hour x 
17,298 licensees x 0.99). 


The annual burden reduction to the 
Agreement States from implementing 
the proposed action is estimated to be 
1,700 hours (0.1 hour x 17,298 licensees 
x 0.99). 


4. Presentation of Results 


The results of the NRC’s value-impact 
assessment for industry implementation 
and operation are summarized in the 
following table. 


TABLE 1.—SUMMARY OF INDUSTRY IMPLEMENTATION AND OPERATING SAVINGS (COSTS) 


Proposed regulatory action 


Licensee category 


Implementation. 
savings (costs) 


Operating savings (costs) 


Using 7 percent 


Using 3 percent 
discount rate 


discount rate 
($1,000) 


Nuclear power reactor 
REIRS materials 
Non-REIRS materials 
Nuclear power reactor 
REIRS materials .. 
Non-REIRS materials 
_| Nuclear power reactor 
‘REIRS materials 
Non-REIRS materials 
Nuclear power reactor 


Annual dose report to workers (210) 
(120) 
(22,000) 
N/A 
N/A 
N/A 
(210) 
N/A 
N/A 
(210) 


TEDE 


Labeling containers 


Cumulative occupational radiation 
dose. ; 


REIRS materials 
Non-REIRS materials 


(120) 
(22,000) 


Subtotals 


(630) 
(240) 
(44,000) 


Nuclear power reactor 
REIRS materials 
Non-REIRS materials 


Total (rounded) 
1Minimal. 


(45,000) | 


The results of the NRC’s value-impact operation are summarized in the 
assessment for NRC implementation and following table. : 


1,000 

($1,000) 

| 4,300 8,000 

| 780 1,100 

32,000 45,000 

(*) (*) 

43,000 79,000 

N/A N/A 

N/A N/A 

12,000 22,000 

1,300 1,800 

53,000 75,000 

2,080 2,900 
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TABLE 2.—SUMMARY OF NRC IMPLEMENTATION AND OPERATING SAVINGS (Costs) 


Proposed regulatory action 


Licensee category 


Implementation 
savings (costs) 


Operating savings (costs) 


Using 7 percent 
discount rate 


Using 3 percent 
discount rate 


($1,000) 
Annual dose report to workers ............. Nuclear power reactor 
REIRS materials ............... (28) N/A N/A 
Nuclear power reactor | 
REIRS materials N/A N/A N/A 
Labeling containers ............cceeeeseeeeee Nuclear power reactor 
REIRS materials - N/A N/A N/A 
Non-REIRS materials aa 
Cumulative occupational radiation dose | Nuclear power reactor ...............:0:0000 130 235 
REIRS materials N/A 12 16 
Non-REIRS materials 570 400 


Cost of the regulatory action 


Total (rounded). 


assessment for Agreement States 


The results of the NRC’s value-impact 


implementation and operation are 
summarized in the following table. 


TABLE 3.—SUMMARY OF AGREEMENT STATES IMPLEMENTATION AND OPERATING SAVINGS (COSTS) 


Proposed regulatory action 


Implementation 


savings (costs) 


Operating savings (costs) 


Using 7 percent 
discount rate 


Using 3 percent 
discount rate 


($1,000) ($1,000) 
Annual dose report to workers .. N/A N/A N/A 
N/A N/A N/A 
Labeling containers ...............0. N/A N/A N/A 
Cumulative occupational radiation dose N/A 1,600 2,200 


Total (rounded) 


N/A 


2,200 


The results of the NRC’s assessment of licensee and industry are summarized 


annual burden reduction in hours per 


in the following table. 


TABLE 4.—SUMMARY OF ANNUAL BURDEN REDUCTION PER LICENSEE AND INDUSTRY 


- Annual burden reduction (hours) 


Proposed regulatory action Licensee catego! 

Annual dose report to Workers Nuclear power reactor ......... 63. 6,600 
REIRS materials zh 5 620 
Non-REIRS materials 1.2 26,000 
REIRS materials N/A N/A 
Non-REIRS materials N/A N/A 
Labeling containers ........ Nuclear power reactor 300 31,000 
REIRS materials N/A N/A 
. Non-REIRS materials N/A N/A 
Cumulative occupational radiation dose ................ Nuclear power reactor 85 8,800 
REIRS materials 10 1,200 
Non-REIRS materials : 2.3 50,000 
Subtotals .... Nuclear power reactor 448 46,400 
REIRS materials .. 15 1,820 
. Non-REIRS materials 3.5 76,000 
Total (rounded) ... 500 124,000 


| | 
| (154) | 710 | 650 
| 
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The results of the NRC’s assessment of 
annual burden reduction in hours per 


NRC and Agreement States are 
summarized in the following table. 


TABLE 5.—SUMMARY OF ANNUAL BURDEN REDUCTION PER NRC AND AGREEMENT STATES 


Proposed regulatory action 


Annual burden reduction (hours) 
NRC 


Agreement states 


Annual dose report to workers N/A N/A 
TEDE N/A N/A 
Labeling containers N/A N/A 
Cumulative occupational radiation dose 555 1,700 


Total 


555 


1,700 


The total implementation cost to the 
NRC for the proposed regulatory action 
is $154,000. The total operating impact 
to the NRC for a discounted flow of 
funds at a 3 and 7 percent rate is an 
estimated savings of $650,000 and 
$710,000, respectively. 

There are no implementation impacts 
to the Agreement States for the 
proposed regulatory action. The total 
operating impact to the Agreement 
States for a discounted flow of funds at 
a 3 and 7 percent rate is an estimated ~ 
savings of $1.6 million and $2.2 million, 
respectively. - 

e net present value of the proposed 
action is $197 million at a 3 percent 
discount rate [industry operation ($239 
million) + NRC operation ($650,000) + 
Agreement State Operation (2.2 
million)] — [NRC implementation 
($154,000) + industry implementation 
($45 million)]. The net present value of 
the proposed action is $103 million at - 
a 7 percent discount rate [industry 
operation ($146 million) + NRC 
operation ($710,000) + Agreement State 
Operation (1.6 million)] — [NRC 
implementation ($154,000) + industry 
implementation ($45 million)]. 

e total reduction in annual burden 
from implementing the proposed action 
is estimated to be 126,000 hours 
{industry (124,000 hours) + NRC (555 
hours) + Agreement States (1,700 
hours)]. 

Several comments were received on 
the costs and benefits of the draft rule 
language (69 FR 8350; February 24, 
2004) and are included above in Section 
Ill. These comments were considered in 
the development of this regulatory 
analysis. 


5. Decision Rationale 


The net present value of this proposed 
action is $197 million and $103 million 
for 3 and 7 percent discount rates, 
respectively. The total industry 
reduction in annual burden from 
implementing the proposed action is 
estimated to be 126,000 hours. These 
savings are obtained by reducing 


administrative and information 
collection requirements on licensees. 
The NRC recommends proceeding with 
the proposed rule because the changes 
improve the effectiveness of NRC 
regulations and reduce unnecessary 
regulatory burden without affecting the 
level of protection to either the health 
and safety of workers and the public or 
the environment. 


6. Implementation Schedule 


After the publication of the proposed 
rule in the Federal Register and the 
consideration and resolution of the 
public comments, a final rule would be 
published, that would become effective 
30 days after publication. 

The Commission requests public 
comments on the draft regulatory 
analysis. Comments on the draft 
analysis may be submitted to the NRC 
as indicated under the ADDRESSES 
heading. 


XIII. Regulatory Flexibility 
Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this 
proposed rule, if adopted, would not 
have a significant economic impact 
upon a substantial number of small 
entities. Although three of the changes 
(i.e., the reporting of annual dose to 
workers, the definition of TEDE, and the 
determination of cumulative 
occupational radiation dose) in the 
proposed rule pertain to all 21,692 
licensees regulated by the NRC and 
Agreement States, licensees, including 
the affected small entities, could 
continue their current practices and 
remain in compliance with the 
proposed regulation. Licensees would 
be expected to incur the costs of 
changing their procedures only if they 
determine that the changes are cost 
effective, therefore, the NRC has | 
determined that the changes would not 
have a significant economic impact on 
licensees defined as small entities. The 
change related to labeling containers 


would affect only licensees authorized 
to-operate nuclear power reactors. These 
licensees do not fall within the scope of 
the definition of “small entities” in the 
Regulatory Flexibility Act or the scope 
of the size standards established by the 
NRC in 10 CFR 2.810. 


XIV. Backfit Analysis 


The NRC has determined that the 
backfit rule does not apply to this _ 
proposed rule and that a backfit analysis 
is not required for this proposed rule 
because these amendments do not 
involve any provisions that would 
impose backfits as defined in 10 CFR 
Chapter I. 


List of Subjects 
10 CFR Part 19 


Criminal penalties, Environmental 
protection, Nuclear materials, Nuclear 
power plants and reactors, Occupational 
safety and health, Radiation protection, 
Reporting and recordkeeping 
requirements, Sex discrimination. 


10 CFR Part 20 


Byproduct material, Criminal 
penalties, Licensed material, Nuclear 
materials, Nuclear power plants and 
reactors, Occupational safety and 
health, Packaging and containers, 
Radiation protection, Reporting and _ 
recordkeeping requirements, Source 
material, Special nuclear material, 
Waste treatment and disposal. 


10 CFR Part 50 


Antitrust, Classified information, 
Criminal penalties, Fire protection, - 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 553, the NRC 
is proposing to adopt the following 


5 


Federal Register / Vol... 


71,:No:'184/ Friday, September 22, 2006/ Proposed: Rules 


‘$5397 


amendments to 10 CFR parts 19, 20, and 
50. 


PART 19—NOTICES, INSTRUCTIONS 
AND REPORTS TO WORKERS: 
INSPECTION AND INVESTIGATIONS 


1. The authority citation for part 19 ~ 
continues to read as follows: 


Authority: Secs. 53, 63, 81, 103, 104, 161, 
186, 68 Stat. 930, 933, 935, 936, 937, 948, 
955, as amended, sec. 234, 83 Stat. 444, as 
amended, sec. 1701, 106 Stat. 2951, 2952, 
2953 (42 U.S.C. 2073, 2093, 2111, 2133, 2134, 


2201, 2236, 2282 2297f); sec. 201, 88 Stat. — 


1242, as amended (42 U.S.C. 5841); Pub. L. 
95-601, sec. 10, 92 Stat. 2951 (42 U.S.C. 
5851); sec. 1704, 112 Stat. 2750 (44 U.S.C..- 
3504 note). 


2. In § 19.13, paragraphs (b) and (d) 
are revised to read as follows: 


§19.13 Notifications and reports to 
individuals. 
* * * * 


(b) Each licensee shall make dose 
information available to workers as 
shown in records maintained by the 
licensee under the provisions of 10 CFR 
20.2106. The licensee shall provide an 
annual report to each individual 
monitored under 10 CFR 20.1502 of the 


dose received in that monitoring year if: 


(1) The individual’s occupational 
dose exceeds 1 mSv (100 mrem) TEDE 
or 1 mSv (100 mrem) to any individual 
organ or tissue; or 

(2) The individual requests his or her 
annual dose report. 

* * * * * 


(d) When a licensee is required by 
§§ 20.2202, 20.2203 or 20.2204 of this 
chapter to report to the Commission any 
exposure of an individual to radiation or 
radioactive material, the licensee shall 
also provide the individual a report on 
his or her exposure data included in the 
report to the Commission. This report 
must be transmitted no later than the 


transmittal to the Commission. 
*& * * * 


PART 20—STANDARDS FOR 
PROTECTION AGAINST RADIATION 


3. The authority citation for part 20 
continues to read as follows: 


Authority: Secs. 53, 63, 65, 81, 103, 104, 
161, 182, 186, 68 Stat. 930, 933, 935, 936, 
937, 948, 953, 955, as amended, sec. 1701, 
106 Stat. 2951, 2952, 2953 (42 U.S.C. 2073, 
2093, 2095, 2111, 2133, 2134, 2201, 2232, 
2236, 2297f), secs. 201, as amended, 202, 
206, 88 Stat. 1242, as amended, 1244, 1246. 
(42 U.S.C. 5841, 5842, 5846); sec. 1704, 112 
Stat. 2750 (44 U.S.C. 3504 note). 


4. In § 20.1003, the definition of Total 
Effective Dose Equivalent is revised to 
read as follows: 


Definitions.’ 


* * * * 


Total Effective Dose 
(TEDE) means the sum of the effective 
dose equivalent (for external exposures) 
and the committed effective dose — 
equivalent (for internal exposures). 

* * * * * 

5. In § 20.1201, paragraph (c) is 

revised to read as follows: 


§ 20.1201 Occupational dose limits for 
adults. 


(c) When the external exposure is 
determined by measurement with an 
external personal monitoring devise, the 
deep-dose equivalent must be used in 
place of the effective dose equivalent, 
unless the effective dose equivalent is 
determined by a dosimetry method 
approved by the NRC. The assigned 
deep-dose equivalent must be for the 
part of the body receiving the highest 
exposure. The assigned shallow-dose 
equivalent must be the dose averaged 
over the contiguous 10 square 
centimeters of skin receiving the highest 
exposure. The deep-dose equivalent, 
lens-dose equivalent, and shallow-dose 
equivalent may be assessed from 
surveys or other radiation 
measurements for the purpose of 
demonstrating compliance with the 
occupational dose limits, if the 
individual monitoring device was not in 
the region of highest potential exposure, 
or the results of individual monitoring 
are unavailable. 

* * * * * 


6. In § 20.1905, paragraph (f) is 
revised and paragraph (g) is added to 
read as follows: 


§ 20.1905 Exemptions to labeling 
requirements. 
* * * * * 


(f) Installed manufacturing or process 
equipment, such as reactor components, 
piping, and tanks; or 

(g) Containers holding licensed 
material (other than sealed sources that 
are either specifically or generally 
licensed) at a facility licensed under 
parts 50 or 52 of this chapter, not 
including non-power reactors, that are 
within an area posted under the 
requirements in § 20.1902 if the 
containers are: 

(1) Conspicuously marked (such as by 
providing a system of color coding of 
containers) commensurate with the 
radiological hazard; 

(2) Accessible only to individuals 
who have sufficient instructions to 
minimize radiation exposure while 
handling or working in the vicinity of 
the containers; and 


(3) Subject to plant procedures to 
ensure they are appropriately labeled, as 
specified at § 20.1904 before being 
removed from the posted area. 

7. In § 20.2104, the introductory text 
of paragraphs (a) and (c), and paragraph 
(d) are revised to read as follows: 


§ 20.2104 Determination prior 
occupational dose. 


(a) For each individual who is likely 


ad . 
to receive an annual occupational dose 


requiring monitoring under § 20.1502, 
the licensee shall determine the 
occupational radiation dose received 
during the current year: 

* * * * * 


(c) In complying with the 
requirements of paragraphs (a) or (b) of 
this section, a licensee may— 

(d) The licensee shall record the 
exposure history of each individual, as 


‘required by paragraphs (a) or (b) of this 
~ section, on NRC Form 4, or other clear 


and legible record, including all of the 
information required by NRC Form 4.4 
The form or record must show each 
period in which the individual received 
occupational exposure to radiation or 
radioactive material and must be signed 
by the individual who received the 
exposure. For each period for which the 
licensee obtains reports, the licensee 
shall use the dose shown in the report 
in preparing the NRC Form 4. For any 
period in which the licensee does not 
obtain a report, the licensee shall place 
a notation on the NRC Form 4 indicating 
the periods of time for which data are 
not available. 

* * * * * 


8. Section 20.2205 is ctrl to read 
as follows: 


§ 20.2205 Reports to individuals of 
exceeding dose limits. 


When a licensee is required by 
§§ 20.2203 or 20.2204 to report to the 
Commission any exposure of an 
identified occupationally exposed 


- individual, or an identified member of 


the public, to radiation or radioactive 
material, the licensee shall also provide 
the individual a report on his or her 
exposure data included in the report to 
the Commission. This report must be 
transmitted no later than the transmittal 
to the Commission. 


4 Licensees are not required to partition historical 
dose between external dose equivalent(s) and 
internal committed dose equivalent(s). Further, 
occupational exposure histories obtained and 
recorded on NRC Form 4 before January 1, 1994, 
might not have included effective dose equivalent, 
but may be used in the absence of specific 
information on the intake of radionuclides by the 
individual. 
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PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATIO 
FACILITIES 


9. The authority citation for part 50 
continues to read as follows: 


Authority: Secs. 102, 103, 104, 161, 182, 
183, 186, 189, 68 Stat. 936, 937, 938, 948, 
953, 954, 955, 956, as amended, sec. 234, 83 
Stat. 444, as amended (42 U.S.C. 2132, 2133, 
2134, 2135, 2201, 2232, 2233, 2236, 2239, 
2282); secs. 201, as amended, 202, 206, 88 
Stat. 1242, as amended, 1244, 1246 (42 U.S.C. 
5841, 5842, 5846); sec. 1704, 112 Stat. 2750 
(44 U.S.C. 3504 note). 


Section 50.7 also issued under Pub. L. 95— 
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5841). 
Section 50.10 also issued under secs. 101, 
185, 68 Stat. 955, as amended (42 U.S.C. 
2131, 2235); sec. 102, Pub. L. 91-190, 83 Stat. 
853 (42 U.S.C. 4332). Sections 50.13, 
50.54(dd), and 50.103 also issued under sec. 
108, 68 Stat. 939, as amended (42 U.S.C. 
2138). Sections 50.23, 50.35, 50.55, and 50.56 
also issued under sec. 185, 68 Stat. 955 (42 
U.S.C. 2235). Sections 50.33a, 50.55a and 
Appendix Q also issued under sec. 102, Pub. 
L. 91-190, 83 Stat. 853 (42 U.S.C. 4332). 
Sections 50.34 and 50.54 also issued under 
sec. 204, 88 Stat. 1245 (42 U.S.C. 5844). 
Sections 50.58, 50.91, and 50.92 also issued 
under Pub. L. 97-415, 96 Stat. 2073 (42 
U.S.C. 2239). Section 50.78 also issued under 
sec. 122, 68 Stat. 939 (42 U.S.C. 2152). | 
Sections 50.80—50.81 also issued under sec. 
184, 68 Stat. 954, as amended (42 U.S.C. 
2234). Appendix F also issued under sec. 
187, 68 Stat. 955 (42 U.S.C. 2237). 


10. In § 50.2, the definition of Total 


Effective Dose Equivalent is revised to 
read as follows: 


§50.2 Definitions. 


* * * * 


Total Effective Dose Equivalent 
(TEDE) means the sum of the effective 
dose equivalent (for external exposures) 
and the committed effective dose 
equivalent (for internal exposures). 

* * * * * 


Dated at Rockville, Maryland, this 13th day 
of September, 2006. 


For the Nuclear Regulatory Commission. 
Annette L. Vietti-Cook, 
Secretary for the Commission. 
[FR Doc: E6—15502 Filed 9-21-06; 8:45 am] 
BILLING CODE 7590-01-P 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


14 CFR Part 399 
[Docket No. OST-2005-23194] 
RIN 2105-AD56 


Price Advertising 


AGENCY: Office of the Secretary (OST), 
U.S. Department of Transportation 
(DOT). 

ACTION: Withdrawal of Notice of 
Proposed Rulemaking. 


SUMMARY: This document withdraws the 
Notice of Proposed Rulemaking (NPRM) 
that sought comments on whether and, 
if so, how the Department should 
amend 14 CFR 399.84, its air- 
transportation price-advertising rule. As 
a matter of enforcement policy, the 
Department has long allowed limited 
exceptions to the strict terms of the rule. 
The NPRM called for comments on 
several options: Maintain the current 
practice with or without codifying all of 
its’elements in the rule, enforce the rule 
as written, revise the rule to eliminate 
most or all requirements for airfare 
advertisements but to specify that 
consumers must be told the total price 
before any purchase is made, or 
eliminate the rule altogether. The 
Department has decided based on the 
comments that the public interest will 
best be served by maintaining the status 
quo. 

ADDRESSES: You can get a copy of this 
document from the DOT public docket 
through the Internet at http:// 
dms.dot.gov, docket number OST— 
20005-23194 (click ‘“‘search,” type just 
the last five digits, and click “search” 
again). If you do not have access to the 
Internet, you can get a copy of this 
document by United States mail from 
the Docket Management System, U.S. 
Department of Transportation, Room 
PL—401, 400 Seventh Street, SW., 
Washington, DC 20590. Specify Docket 
OST-—2005-—23194 and request a copy of 
the “Withdrawal of Proposed 
Rulemaking.” You can review the 
public docket in person in the Docket 
office between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The Docket office is on the 
plaza level of the Department of 
Transportation. Finally, you can also get 
a copy of this document from the 
Federal Register Web site at http:// - 
www.gpo.gov. 

FOR FURTHER INFORMATION CONTACT: 
Betsy L. Wolf, Senior Trial Attorney, 
Office of the Assistant General Counsel 
for Aviation Enforcement and 


Proceedings (C—70), U.S. Department of 
Transportation, 400 Seventh St. SW., 
Room 4116, Washington, DC 20590, tel: 
(202) 366-9342, fax: (202) 366-7152, e- 
mail: Betsy. Wolf@DOT.GOV. 
SUPPLEMENTARY INFORMATION: 


Background 


The Current Rule and Enforcement 
Policy 

The Department’s price-advertising 
rule for air transportation, 14 CFR 
399.84 (adopted December 20, 1984), 
states that any advertisement of 
passenger air transportation which 
states a price that is not the entire price 
the consumer must pay is an unfair and 
deceptive practice in violation of 49 
U.S.C. 41712. Section 41712 empowers 
the Department to ban unfair and 
deceptive practices and unfair methods 
of competition in air transportation and 
its sale. Congress modeled section 
41712 on section 5 of the Federal Trade 
Commission (‘‘FTC’’) Act, 15 U.S.C. 45. 
The FTC Act, however, by its own 
terms, cannot be enforced against air 
carriers. Moreover, as the States are 
preempted from regulating price 
advertising by air carriers, 49 U.S.C. 
41713, see Morales v. Trans World 
Airline, 504 U.S. 374, 112 S.Ct. 2031, 
119 L.Ed.2d 157 (1992), only this 
Department can adopt consumer- 
protection regulations in this area. 

As a matter of enforcement discretion, 
the Office of Aviation Enforcement and 
Proceedings (‘Enforcement Office’’), has 
long allowed the following exceptions 
to the requirement that any advertised 
fare represent the consumer’s total cost: 


e Government-imposed taxes and fees_ 


that the carrier collects on a per- 
passenger basis may be excluded from 
the advertised fare, provided that they 
are not ad valorem, and provided that 
the advertisement shows the existence 
and amount of these charges clearly so 
that consumers can easily determine the 
total fare. 

e If multiple destinations are 
advertised and not all entail the same 
government-imposed charges, the 
advertisement may state a maximum 


fee, a fee for each destination, or a range 


of fees. The word ‘“‘approximately” or a 
range of amounts may be used to 
account for minor fluctuations in 
currency exchange. 

e Advertising “‘two-for-one’”’ fares 
where the fare that must be bought is 
higher than the carrier’s other fares in 
the same market is deceptive unless this 
fact is prominently and clearly 
disclosed. 

e Advertisements of each-way fares 
that are available only when bought for 
round-trip travel must disclose the 
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round-trip purchase requirement clearly 
and conspicuously. 

e In Internet fare advertisements’ 
(including banner, pop-up, and e-mail 
advertisements in addition to Web 
sites), the per-person government 
charges that may be listed separately 
may be disclosed by a prominent 
hyperlink, proximate to the listed fare, 
that takes the viewer to a display 
showing the nature and amount of these 
charges. 

e In advertisements of ‘‘free”’ air 
transportation in conjunction with the 
purchase of one or more other tickets, 
the restrictions, fees, and other 
conditions that apply to the ‘‘free”’ 
transportation must be disclosed 
prominently and close to the offer, at a 
minimum through an asterisk or other 
symbol directing the reader’s attention 
to the information elsewhere in the 
advertisement. This requirement applies 
to advertisements in all media: The 
internet, billboards, print media, 
television, and radio. The information 
must appear in easily-readable print 
(except, of course, in the case of radio 
announcements). 

e Advertisements of fares that are 
higher if purchased by telephone or in 
person than over the Internet must 
prominently disclose that these fares are 
only available over the Internet. The 
advertisements must also disclose that 
tickets cost more than the advertised 
price if purchased by telephone or in 
person, and they may disclose the price 
increment. If the advertisements state a 
price differential, they may not 
characterize this amount as a “service 
fee.” 

» In any billboard advertisement that 
breaks out taxes and fees, a sum of these 
must be legible to drivers passing the 
billboard at the posted speed limit. 

e In television advertisements, the 
sum of any taxes and fees that are 
broken out must be disclosed, either on 
screen or audially. 

e Radio advertisements must include 
the sum of any taxes and fees that are 
broken out. 

The Enforcement Office has 
consistently declined to broaden these 
exceptions to allow carriers to break out 
any of their own cost elements, such as 
fuel surcharges, insurance surcharges, or 
service fees, from the fare. 


The Notice of Proposed Rulemaking 


On December 14, 2005, following an 
informal request by the Air Transport 
Association that separate listing of fuel 
surcharges be permitted because of its 
air-carrier members’ unprecedentedly 
high fuel costs, the Department issued a 
Notice of Proposed Rulemaking for the 
purpose of reexamining its longtime 


policy on price advertising (No. OST- 
2005-23194, RIN 2105—AD56, Price 
Advertising, 70 FR 73960 (December 14, 
2005) (“NPRM”’)). 

The NPRM called for comments on 
four options: 

Option I A: Amend § 399.84 to codify 
the Enforcement Office’s long-standing 
policy. 

Option I B: Leave § 399.84 as written 
but continue the enforcement policy. 

Option II: Change the long-standing 
enforcement policy to discontinue 
exceptions to the strict terms of 
§ 399.84. 

Option III A: Amend § 399.84 to 
require simply that the total price of air 
transportation be disclosed before the 
consumer makes the purchase; pursue 
enforcement action under section 41712 
when separate listing of cost elements is 
unfair or deceptive. 

Option III B: Amend § 399.84 to 
require both that the total price of air 
transportation be disclosed before the 
consumer makes the purchase and that 
price advertisements set forth all 
elements of the fare so that consumers 
can add them together to determine the 
total price; pursue enforcement action 
under section 41712 when separate 
listing of cost elements is sansa or 
deceptive. 

Option IV: Rescind § 399.84; pursue 
enforcement action under section 41712 
when separate listing of cost elements is 
unfair or deceptive. 


Comments 


Tally of Comments by Group of 
Commenters 


The Department received well over 
700 responsive comments on the NPRM, 
nearly all from individuals who are not 
travel professionals. The exceptions 
include 22 air carriers and tour 
operators, three travel agent 
associations, the National Association of 
Attorneys General, an individual who is 
a travel professional, and the Council of 
Better Business Bureaus. 

Of the approximately 700 individuals 
who commented on the NPRM, nearly 
500 favor Option II. Over 120 favor 
Option I, with only three specifyinga ‘* 
preference for Option I A, and nearly 
100 others deem either Option I or 
Option II to be acceptable, although 
most prefer the latter. Options III A and 
III B drew support from two and three 
individuals, respectively. No individual 
supports Option IV. 

Of the 22 air carriers andtour _ 
operators that filed comments, 11 
support Option I, with four (Air Pacific, 
Ltd., Apple Vacations, USA 3000, and 
Qantas Airways Ltd.) favoring Option I 
A, five (Alaska Airlines, Inc., Southwest 


Airlines Co., Singapore Airlines Ltd., 
Air New Zealand Ltd., and Midwest 
Airlines, Inc.) favoring Option I B, and 
two (Jet Blue Airways Corporation and 


Olympic Airways S.A.) expressing no 


preference. None of these commenters 
supports Option II. Option III drew 
support from four, split evenly between 
Option III A (Northwest Airlines, Inc., 
and Continental Airlines, Inc.) and 
Option III B (Cathay Pacific Airways 
Ltd. and Air Tahiti Nui). Option IV, too, 
drew support from four (Delta Air Lines, 
Inc., American Airlines, Inc., United Air 
Lines, Inc., and Deutsche Lufthansa 
AG). The other three (British Airways 
PLC, Aer Lingus Limited, and US 
Airways Group, Inc., which represents 
US Airways, Inc., America West 
Airlines, Inc., PSA Airlines, Inc., and 
Piedmont Airlines, Inc.) suggest hybrid 
approaches. 

As for the remaining commenters, two 
(the American Society of Travel Agents, 
Inc., and the Interactive Travel Services 
Association, which represents several 
major Internet travel agencies) support 
Option I A, one (the Council of Better 
Business Bureaus) supports Option I B, 
and three (the United States Travel 
Agent Registry, Edward Hasbrouck, and 
the National Association of Attorneys 
General) support Option II. 


Summary of Comments by Group of 
Commenters 


The individuals who favor Option I 
make the following arguments: There is 
value in knowing how much of what 
one pays for air transportation is going 
to the carrier and how much to 
government entities; airfares are 
confusing enough as is, and weakening 
or removing the rule might well harm 
consumers by permitting the 
advertisement of fares that are divorced 
from reality; carriers should not have to 
include government-imposed fees in 
their advertised fares since they have no 
control over them; conversely, because 
cost elements such as fuel surcharges 
are susceptible to the carriers’ control, 
when these amounts must be included 
in advertised airfares, the carriers have 
a greater incentive to negotiate for lower 
costs in order to stay competitive; if 
consumers do not learn the full price of 
a ticket until the end of the purchase 
process, they will be unwilling or even 
unable to spend the time required to 
compare fares and will thus end up 
paying too much for air travel. 

- The individuals who favor Option II 
make the following arguments: Under 
the current regime, fare advertisements 
are confusing and deceptive to the point 
of amounting to “bait and switch” 
tactics; enforcing the rule as written 
would maximize the transparency of 
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prices, the ease of comparing fares, and 
the efficiency of the market; weakening 
or removing the rule could encourage 
carriers to pad fares with additional 
surcharges and fees, thereby increasing 
confusion and deception and frustrating - 
competition; consumers expect cost 
elements such as fuel to be included in 
the price of a ticket; the Department 
could not protect consumers’ interests 
via case-by-case enforcement under 
section 41712 (i.e., without § 399.84) 
absent, in the words of one commenter, 
“an exponential increase in funds, and 

in staff hiring authority, for the 
Enforcement Office.”’ 

Of the five individuals who favor 
Option III, the two who favor Option III 
A did not say why. One of the three who 
favor Option III B reasons that this 
approach strikes the best balance 
between the need for regulations to 
protect consumers (who can and should 
be expected to read advertisements 
carefully) and the need to avoid 
infringing on sellers’ right to use 
marketing innovations. 

The air carriers and tour operators 
that favor Option I make the following 
arguments: Requiring advertised fares to 
include all costs over which carriers 
have control but allowing government- 
imposed charges to be listed separately 
promotes direct competition on fares; 
this approach is consistent with the 
laws of other countries, which makes 
compliance easier for carriers; this 
approach has worked well for both 
consumers and sellers; Option II would 
create marketing difficulties; Option III 
B would frustrate true fare competition 
and make it harder for consumers to 
calculate the total fare, as would 
Options III A and IV to an even greater 
extent; this problem is exacerbated by 
the inability of the States or the FTC to 
regulate advertising by air carriers and 
the Department's lack of resources to 
monitor carriers’ advertisements closely 
and mount individual challenges 
whenever carrier-imposed surcharges 
might appear to run afoul of section 
41712. Some of these commenters seek 
permission to lump government- 
imposed charges together as one sum. 
Those that support Option I A argue that 
having a rule that is not enforced as 
written is not consistent with principles 
of good government. Those that support 
‘Option I B argue that the policy is 
already well known to industry 
practitioners, that keeping it uncodified 
will allow the Department to address 
evolving practices as quickly as 
possible, and that codifying it could 
retard legitimate marketing 
developments that exploit evolving 
technologies. 


The carriers that favor Option III A 
make the following arguments: Once the 
consumer knows the total price of an 
itinerary, he or she has all the 
information necessary for deciding 
whether to buy or not and for comparing 
that price with others, and beyond this 
sellers should be free to configure their 
advertisements as they see fit; the 
prospect of enforcement action under 
section 41712 will deter bait-and-switch 
tactics; § 399.84 burdens sellers of air 
transportation unduly, as sellers in 
other industries with high taxes and 
government-imposed fees (e.g., hotels 
and rental-car agencies) are not required 
to disclose these amounts to the 
consumer before the sale is made. 

The carriers that favor Option III B 
argue that it strikes the appropriate 
balance between carriers’ wanting 
maximum flexibility to respond to 
market forces and consumers’ wanting 
to obtain adequate fare information 
efficiently. 

The carriers that favor Option IV 
make the following arguments: As a 
matter of principle, a price-advertising 
regulation is inappropriate for a 
deregulated air-transportation-industry; 
§ 399.84 and the enforcement policy bar 
some types of price advertising that are 
not deceptive and should thus be 
permitted; the status quo bars carriers 
from innovation in their fare offerings; 
the regulation as enforced imposes costs 
and practical difficulties that outweigh 
any benefits that detailed tax disclosure 
might provide; “bait and switch” and 
other modes of deceptive advertising are 
not likely to follow a removal of the rule 
because such tactics are contrary to the 
carriers’ best interests, and in any event 
the Department can contain abusive 
practices through enforcement action; 
enforcement action will not become 
more cumbersome, as the Department 
must already prove violations on a case- 
by-case basis; Options III A and IV are 
functionally identical, as it would be 
illegal to consummate a sale without 
first disclosing the full price; the 
Department essentially rejected Option 
II over 20 years ago, and nothing in the 
NPRM suggests that its rationale for 
doing so has become any less valid; 
consumers know that advertised prices 
do not include taxes. 

Of the carriers that suggest hybrid 
approaches, British Airways supports a 
hybrid of Options I and III, arguing as 
follows in support of its position: The 
rise of the Internet has increased 
consumer sophistication to the point of. 
rendering § 399.84 and the enforcement 
policy obsolete; some regulation 
nevertheless remains appropriate due to 
consumers’ long-time expectations, 
since the existence of a rule curbs even 


marginal abuses and since uniform 
standards are superior to the 
multiplicity of rules that state and local 
intervention might foster; the 
Department should therefore require 
that consumers be informed of all 
elements of the total price early in the 
booking process but not specifically on 
the first screen that states a fare 
component, and it should drop both the 
requirements for hyperlinks in banner 
and popup advertisements and the 
detailed requirements for television and 
radio advertisements, as these are not 
effective. 

Aer Lingus afgues for an end to 
treating fare displays on carriers’ Web 
sites as fare advertising, leaving only 
paid fare advertising in conventional 
advertising media subject to the rule as 
currently enforced. At most, it contends, 
carriers’ Web sites should be subject to 
the equivalent of Option TIA. 

US Airways Group favors what it calls 
a modified version of Option III B but 
is actually closer to Option I A: 
Continuing the ban on separate listing of 
carrier-imposed surcharges, permitting 
carriers to advertise all government- 
imposed taxes, fees, and surcharges as a 
single amount or a single range of 


amounts, and ending the requirement of 


detailed disclosures in media that by 
nature are fleeting (such as radio, 
billboards, jumbo-trons, and movie 
screens), as in practice these disclosures 
are unintelligible. 

The remaining commenters include 
three travel agent associations, one 
travel professional, the National 
Association of Attorneys General, and 
the Council of Better Business Bureaus. 
The two travel agent associations that 
support Option I A make the following 
arguments: The status quo works; 
developments in electronic 
communication have not eliminated the 
dangers of misleading and deceptive 
advertisements; weakening or 
eliminating the rule would invite abuse 
and chaos or, at the other extreme, 
inconsistent regulation by the FTC and 
one or more States; codifying the 
enforcement policy will ensure that 
sellers and consumers alike know what 
to expect; future changes to the policy 
should be made via notice-and- ~ 
comment rulemaking procedures, and 
enforcement action should only be 
taken based on changes adopted in this 
manner; Option H would impose 
substantial burdens on sellers; Options 
Ill A and IV would invite deceptive 
advertisements, and even Option III B 
would make it harder for consumers to 
compare fares. 

The third travel agent association, the 
travel professional, and the National 
Association of Attorneys General make 
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the following arguments in support of 
Option II: Under the status quo, 
consumers are all too frequently misled 
as to the total cost of air transportation; 
most Internet sites do not disclose the 
total price until the end of the process, 
making fare comparison difficult for 
both consumers and travel agents; travel 
agents bear the costly burden of 
explaining to frustrated consumers why 
the actual fare is higher than the fare 
advertised, which would not be the case 
if § 399.84 were enforced as written; 
Options III and IV would exacerbate this 
burden; even sophisticated travelers 
complain that fare advertisements. 
mislead them; the harm to consumers 
from the Department’s enforcement 
policy is increasing as government- 
imposed charges increase; in principle, 
the availability of information on the 
Internet should not lessen the level of 
protection that consumers receive; 
Option II would not harm competition 
among air carriers, as the same 
government-imposed charges apply to 
all of them; consumers do not benefit 
from the omission of government- 
imposed charges from advertised fares, 
and in any event, sellers would be free 

q under Option II to disclose them in 

2 addition to the total price; Options III 
and IV should not be adopted because 
consumers expect advertised fares to 
include all of the carrier’s cost elements; 
case-by-case enforcement under section 
: 41712 alone would be significantly 

& more costly and time-consuming than 
enforcement action for violation of 

§ 399.84. Additionally, the National 
Association of Attorneys General says 
that were its members not preempted 
from enforcing their States’ consumer- 
protection laws against air carriers, they 
would be enforcing a standard 
equivalent to Option II, as they have 
done in other industries. 

The Council of Better Business 
Bureaus is the umbrella organization for 
130 local Better Business Bureaus in 
North America and also numbers some 
250 U.S.-based corporations among its 
members. The Council states that its 
members attempt to ‘foster an ethical 
marketplace that is fair to both 
consumers and businesses.” It favors 
Option I B and makes the following 
arguments in support of its position: 
The enforcement policy has worked 
well for 20 years, protecting consumers 
from deceptive advertising and 
promoting price competition; Options 
Ill A and IV, which, since the full price 
must always be disclosed before a 
purchase is transacted, are functionally 
equivalent, would invite ‘“‘come-on” ads 
that grossly understate fares and deceive 
consumers and garner the advertisers an 


unfair advantage over their competitors; 
the Federal Trade Commission 
considers a representation, omission, or 
practice concerning a price claim to be 
deceptive if it is misleading tc 
reasonable consumers under the 
circumstances, but the Commission is 
barred from regulating advertising by air 
carriers, as are the States; the 
competitive marketplace determines 
fares, not how they are advertised, and 
competition requires the free flow of 
information honestly disclosed by 
competitors; allowing carriers to 
advertise fares that exclude some of 
their own costs would make it harder 
for carriers with lower costs to compete 
and for reasonable consumers to 
compare fare offerings; nothing has 
changed since the adoption of § 399.84 
to make omission of airline-imposed 
charges and concealment of 
government-imposed charges less 
deceptive; Option III B would allow the 
advertisement of unrealistically low 
fares that deceive consumers; as a 
practical matter, weakening or 
eliminating § 399.84 would leave 
consumers worse off than if the rule had 
never been adopted, because the change 
would be seen as an invitation to do - 
what has long been barred; in the case 
of Internet advertising, since the 
consumer must frequently go through 
multiple pages or screens and 
sometimes even provide personal 
information before getting to the page 
where the purchase is made, a consumer 
checking prices for purposes of 
comparison might well stop short of 
finding the final price; maintaining the 
status quo would best serve the interests 
of consumers without unduly burdening 
advertisers or hampering the 
Department’s enforcement efforts; 
codifying the exceptions to § 399.84 
could significantly hamper enforcement 
by limiting what might be considered 
deceptive or unfair; Option II would 
burden advertisers and could increase 
both the complexity of advertisements 
and consumer confusion. 


Withdrawal 


Having duly considered all 
comments, we have concluded that the 
public interest will best be served by 
our maintaining the status quo—i.e., 
keeping § 399.84 as it is and allowing 
the Enforcement Office to exercise its 
prosecutorial discretion to permit 
exceptions to the rule as circumstances 
may warrant (Option I B). We are 
therefore withdrawing the Notice of 
Proposed Rulemaking. 

We find the reasons for maintaining 
the status quo to be most compelling. As 
enforced, § 399.84 protects consumers, 
facilitates price comparison, fosters fare 


competition, and affords sellers an 
appropriate degree of freedom to 
innovate. We have reviewed the Federal 
Trade Commission’s written policies on 
pricing activities, including its 
guidelines for activities on the Internet, 
and have concluded that our 
enforcement policy produces 
approximately the same balance 
between consumers’ and sellers’ needs 
as that which would result if air carriers 
were subject to the Commission’s 
jurisdiction. It would therefore be poor 
public policy to weaken or abolish our 
rule only to have to work our way back 
to the present equilibrium, case by slow 
and costly case, via enforcement under 
section 41712. Moreover, given the 
Enforcement Office’s limited resources, 
to rely solely on section 41712 for 
effective fare-advertising enforcement 
would be unrealistic. 

The supporters of Options III A and 
IV (which, we agree, are functionally 
equivalent) have not shown compelling 
reasons for eliminating a rule that has 
worked well for over 20 years. The 
argument that sellers in other industries 
with high taxes and government- 
imposed fees, such as hotels and rental- 
car agencies, are not required by Federal 
regulation to disclose these amounts to 
the consumer before a sale is made 
ignores the fact that both the Federal 
Trade Commission and the States may 
regulate advertising in these other 
industries. In fact, as the Council of 
Better Business Bureaus points out, the 
Commission has set standards for price 
advertising similar in kind to our rule 
and enforcement policy but by means 
other than adopting regulations. The 
Commission’s Web site offers extensive 
advertising guidance to businesses; see 
http://www. ftc.gov/bcp/guides/ 
guides.htm. The Council also points out 
that advertisers in industries other than 
air transportation face a host of state 
statutes and regulations. It reports that 
in 1989, the National Association of 
Attorneys General adopted enforcement 
guidelines regarding the application of 
these laws to car-rental companies, 
including the following: 


Any surcharge or fee that consumers must 
generally pay at any location in order to 
obtain or operate a rental vehicle must be 
included in the total advertised price of the 
rental. 


The Council suggests that this 
guideline may account for the trend we 
have observed among rental-car Web 
sites, noted in the NPRM, “‘to give total 
prices for rental cars when giving 
quotes,” 70 FR at 73964. 

Those carriers that assert that under 
the status quo they are barred from 
innovating in their fare offerings and 
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advertising neglected to provide any 
example of putative innovations. The 
argument that the regulation as enforced 
imposes costs and practical difficulties 
that outweigh the benefits of detailed 
tax disclosure ignores the fact that the 
policy does not require that 
government-imposed fees be listed 
separately from the fare but merely 
permits this. The argument that 
enforcement action under section 41712 
alone would not be any more : 
cumbersome than it is now, since the 
Department must already prove 
violations on a case-by-case basis, 
ignores the considerable difference 
between having to prove only that 
conduct is prohibited by § 399.84, as 
interpreted, and having to prove that 
conduct has violated section 41712, 
which requires a showing of actual or 
likely consumer harm. With § 399.84 in 
place, any act that it prohibits is a per 
se violation of section 41712. The 
argument that consumers know that 
advertised prices do not include taxes 
ignores the vast difference between the 
sales tax applicable to most goods and 
services and the much higher taxes and 
fees—both absolutely and as a 
percentage of the base price—applicable 
to airfares. Aer Lingus does not explain 
why it believes that listings on carriers’ 
Web sites should not be considered 
advertisements, nor does it specify how 
it believes Internet travel agencies’ fare 
displays should be treated. 
the supporters of Option III B have 

also not persuaded us to dilute § 399.84. 
We agree with the Council of Better 
Business Bureaus that sellers could 
advertise deceptively under this option, 
for example, by falsely implying that a 
carrier’s own surcharges were 
government-imposed or by failing to 
meet the Federal Trade Commission’s 
standards for prominence, readability, 
and clarity. As in the case of Options III 
A and IV, moreover, enforcement would 
be far more burdensome than under the 
status quo. 

Similarly, the overwhelming support 
among individuals for enforcing 
§ 399.84 as written notwithstanding, the 
comments fail to establish a rationale for 
undoing over 20 years of permitting 
exceptions to the rule’s strict terms as a 
matter of enforcement policy. Strict 
enforcement of § 399.84 would still 
create marketing difficulties for sellers 
without necessarily making prices more 
transparent to consumers. Option II’s 
strong support from consumers does, 
however, serve to fortify the case against 
eliminating or diluting the rule and ° 
enforcement policy. 

We are maintaining the status quo and 
withdrawing the NPRM rather than 
codifying the current exceptions to 


§ 399.84 allowed by the Enforcement 
Office. We do not think that codification 
is necessary to make the enforcement 
policy transparent and available. As we 
observed in the NPRM, sellers and 
lawyers practicing in this industry are 
already familiar with the policy and 
both consumers and newcomers to the 
industry can find the details of the 
policy on the Department’s Web site at 
http://airconsumer.ost.dot.gov/rules/ 
guidance.htm. 70 FR at 73963. As we 
also observed in the NPRM, given that 
enforcement is by nature discretionary, 
by not codifying the exceptions to 

§ 399.84, we are retaining the flexibility 
within the Enforcement Office to 
continue refining its enforcement policy 
without the delays and costs that 
rulemaking would entail, id. 


Two clarifications are in order. First, 
several commenters argue for leeway to 
lump all of the government fees and 
charges that may be broken out from the 
fare together as one sum rather than 
being required to list them individually. 
In practice, except for ad valorem taxes 
and the September 11th Security Fee, 
which under the Department of 
Homeland Security’s regulations must 
be disclosed separately, the 
Enforcement Office already allows this. 
Second, several commenters argue that 
the requirements for disclosure of 
government-imposed charges in 
billboard, television, and radio 
advertisements should be dropped 
because as a practical matter these 
disclosures are invariably unintelligible. 
The fact remains, however, that failure 
to disclose these charges effectively 
renders an advertisement deceptive. 
Sellers always have the option of 
including these charges in the fares 
advertised (using a range of prices or 
using the word “‘from”’ with the 
minimum price if need be). 

Accordingly, for the reasons set forth 
above, we are withdrawing the NPRM. 

Issued this day of September 18, 2006, at 


Washington, DC, under authority delegated 
by 49 CFR 1.56a. 


Michael W. Reynolds, 


Acting Assistant Secretary for Aviation and 
International Affairs. 


[FR Doc. 06-8041 Filed 9-21-06; 8:45 am] 
BILLING CODE 4910-9x-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[EPA-R08-OAR-2006-0210; FRL-8220-6] 


Approval and Promuigation of State 
Implementation Plans; Utah; Revised 
Definitions of Volatile Organic 
Compounds and Clearing Index; 
Proposed Rule 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 


SUMMARY: EPA is proposing to approve 
State Implementation Plan (SIP) 
revisions submitted by the State of Utah 
on November 11 and November 23, 
2005. The revisions are to the Utah 
Administrative Code (UAC) rule R307— 
101-2 and (1) incorporate by reference 
the Federal definition of “Volatile 
Organic Compounds” (VOC), and (2) 
update the definition of ‘Clearing 
Index”’. The intended effect of this 
action is to make federally enforceable 
those provisions that EPA is approving. 
This action is being taken under section 
110 of the Clean Air Act. 

In the ‘“‘Rules and Regulations” 
section of this Federal Register, EPA is 
approving the State’s SIP revisions as a 
direct final rule without prior proposal 
because the Agency views this as 
noncontroversial SIP revisions and 
anticipates no adverse comments. A 
detailed rationale for the approval is set 
forth in the preamble to the direct final 
rule. If EPA receives no adverse 
comments, EPA will not take further 
action on this proposed rule. If EPA 
receives adverse comments, EPA will 
withdraw the direct final rule and it will 
not take effect. EPA will address all 
public comments in a subsequent final 
rule based on this proposed rule. EPA 
will not institute a second comment 
period on this action. Any parties 
interested in commenting must do so at 
this time. Please note that if EPA 
receives adverse comment on an 
amendment, paragraph, or section of 
this rule and if that provision may be 
severed from the remainder of the rule, 
EPA may adopt as final those provisions 
of the rule that are not the subject of an 
adverse comment. 

DATES: Written comments must be 
received on or before October 23, 2006. 


- ADDRESSES: Submit your comments, 


identified by Docket ID No. EPA—RO08- 
OAR-2006-0210, by one of the 
following methods: 

e http://www.regulations.gov. Follow 
the on-line instructions for submitting 
comments. 
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E-mail: Jong.richard@epa.gov and 
mastrangelo.domenico@epa.gov. 
e Fax: (303) 312-6064 (please alert 


the individual listed in the FOR FURTHER . 


INFORMATION CONTACT if you are faxing 


comments). 


e Mail: Richard R. Long, Director, Air 
and Radiation Program, Environmental 
Protection Agency (EPA), Region 8, 
Mailcode 8P—AR, 999 18th Street, Suite 
200, Denver, Colorado 80202-2466. 

e Hand Delivery: Richard R. Long, 
Director, Air and Radiation Program, 
Environmental Protection Agency 
(EPA), Region 8, Mailcode 8P—AR, 999 
18th Street, Suite 300, Denver, Colorado 
80202-2466. Such deliveries are only 


accepted Monday through Friday, 8 a.m. 


to 4:55 p.m., excluding Federal 
holidays. Special arrangements should 
be made for deliveries of boxed 
information. 

Please see the direct final rule which is 
located in.the Rules Section of this 
Federal Register for detailed instruction 
on how to submit comments. 

FOR FURTHER INFORMATION CONTACT: 
Domenico Mastrangelo, Air and 
Radiation Program, Mailcode 8P—AR, 
Environmental Protection Agency 
(EPA), Region 8, 999 18th Street, Suite 
200, Denver, Colorado 80202-2466, 
(303) 312-6436, 
mastrangelo.domenico@epa.gov. 


SUPPLEMENTARY INFORMATION: See the 
information provided in the Direct Final 
action of the same title which is located 
in the Rules and Regulations Section of 
this Federal Register. 

Authority: 42 U.S.C. 7401 et seq. 


Dated: September 1, 2006. 
Kerrigan G. Clough, 
Acting RegionahAdministrator, Region 8. 
[FR Doc. 06-7955 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR PART 52 
[EPA-RO5—OAR-2006-0543; FRL-8217-9] 
Approval and Promuigation of Air 


Quality Implementation Plans; 
Wisconsin 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA is proposing to approve 
revisions to the Wisconsin State 
Implementation Plan (SIP) for ozone. In 
these revisions, the State has 
incorporated changes EPA made to its 
definition of volatile organic compound 


‘based on this proposed rule. EPA will 


(VOC) and its VOC control requirements 
for yeast manufacturing. As a result of 
EPA’s approval, five chemical 
compounds will no longer be 
considered VOCs. The changes to VOC 
control requirements match the EPA 
maximum achievable control 
technology (MACT) limits for yeast 
manufacturers. 


DATES: Comments must be received on 
or before October 23, 2006. 


ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA—R05- 
OAR-2006-0543, by one of the 
following methods: 

¢ www.regulations.gov: Follow the 
on-line instructions for submitting 
comments. 

e E-mail: mooney.john@epa.gov. 

e Fax: (312) 886-5824. 

e Mail: John M. Mooney, Chief, 
Criteria Pollutant Section, (AR—18)J), 
U.S. Environmental Protection Agency, 
77 West Jackson Boulevard, Chicago, 
Illinois 60604. 

e Hand Delivery: John M. Mooney 
Chief, Criteria Pollutant Section, (AR- 
18J), U.S. Environmental Protection 
Agency, 77 West Jackson Boulevard, 
Chicago, Illinois 60604. Such deliveries 
are only accepted during the Regional 
Office normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. The 
Regional Office official hours of 
business are Monday through Friday, 
8:30 a.m. to 4:30 p.m. excluding Federal 
holidays. 

Please see the direct final rule which 
is located in the Rules section of this 
Federal Register for detailed 
instructions on how to submit 
comments. 


FOR FURTHER INFORMATION CONTACT: Matt 
Rau, Environmental Engineer, Criteria 
Pollutant Section, Air Programs Branch 
AR-18J), Environmental Protection 
Agency, Region 5, 77 West Jackson 
Boulevard, Chicago, Illinois 60604, 
(312) 886-6524, rau.matthew@epa.gov. 
SUPPLEMENTARY INFORMATION: In the 
Final Rules section of this Federal 
Register, EPA is approving the State’s 
SIP submittal as a direct final rule 
without prior proposal because the 
Agency views this as a noncontroversial 
submittal and anticipates no adverse 
comments. A detailed rationale for the 
approval is set forth in the direct final 
rule. If no adverse comments are 
received in response to this rule, no 
further activity is contemplated. If EPA 
receives adverse comments, the direct 
final rule will be withdrawn and all 
public comments received will be 
addressed in a subsequent final rule 


not institute a second comment period. 
Any parties interested in commenting 
on this action should do so at this time. 
Please note that if EPA receives adverse 
comment on an amendment, paragraph, 
or section of this rule and if that 
provision may be severed from the 
remainder of the rule, EPA may adopt 
as final those provisions of the rule that 
are not the subject of an adverse 
comment. For additional information, 
see the direct final rule which is located 
in the Rules section of this Federal 
Register. 

Dated: August 23, 2006. 
Jerri-Anne Garl, 
Acting Regional Administrator, Region 5. 
[FR Doc. 06-8112 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
[FRL-8221-7] 


National Oil and Hazardous Substance 
Pollution Contingency Plan; National 
Priorities List 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of Intent to Delete the 
Army Materials Technology Laboratory 
Superfund Site from the National 
Priorities List. 


SUMMARY: The Environmental Protection 
Agency (EPA), Region 1 announces its 
intent to delete the Army Materials 
Technology Laboratory Superfund Site 
(Site) located in Watertown, 
Massachusetts, from the National 
Priorities List (NPL) and requests public 
comment on this proposed action. The 
NPL, promulgated pursuant to Section 
105 of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act 
(CERCLA) of 1980, as amended, is found 
at Appendix B of 40 CFR part 300 of the 
National Oil and Hazardous Substances 
Pollution Contingency Plan (NCP). The 
EPA and the Commonwealth of 
Massachusetts, through the Department 
of Environmental Protection, have 
determined that all appropriate 
response actions under CERCLA—other 
than operation and maintenance and 
five-year reviews—have been 
completed. However, this deletion does 
not preclude future actions under 
Superfund. 

In the “Rules and Regulations” 
section of today’s Federal Register, EPA 
is publishing a direct final notice of 
deletion of the Army Materials 


| 
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Technology Laboratory Superfund Site 


without prior notice of intent to delete 
because we view this as a non- 
controversial revision and anticipate no 
adverse comment(s). EPA has explained 
our reasons for this deletion in the 
preamble to the direct final deletion. If 
EPA receives no adverse comment(s) on 
this notice of intent to delete or the 
direct final notice of deletion, EPA will 
not take further action on this notice of 
intent to delete. If EPA receives adverse 
comment(s), EPA will withdraw the 
direct final notice of deletion and it will 
not take effect. EPA will address all 
public comments in a subsequent final 
deletion notice based on this notice of 
intent to delete as appropriate. EPA will 
not institute a second Comment period 
on this notice of intent to delete. Any 
parties interested in commenting must 
do so at this time. For additional 
information, see the direct final notice 
of deletion located in the Rules section 
of this Federal Register. 


DATES: Comments concerning this Site 
must be received by October 23, 2006. 


ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ- 
SFUND-1994-0009, by one of the 
following methods: 

¢ www.regulations.gov: Follow the 
on-line instruction for submitting 
comments. 

_ © E-mail: keckler.kymberlee@epa.gov. 

e Fax: (617) 918-0385. 

e Mail: Kymberlee Keckler, Remedial 
Project Manager, U.S. Environmental 
Protection Agency, Region 1, 1 Congress 
Street, Suite 1100 (HBT), Boston, 
Massachusetts 02114-2023. 

e Hand delivery: 1 Congress Street, 
Suite 1100 (HBT), Boston, 
Massachusetts 02114-2023. Such 
deliveries are only accepted during 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA ‘““HQ—-SFUND-1994-— 
0009. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an “anonymous access” system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body or your 


comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
that you submit. If EPA cannot read 
your comment because of technical 
difficulties and cannot contact you for 
clarification, EPA may not be able to 
consider your comment. Electronic files 
should avoid the use of special 
characters, any form of encryption, and 
be free of any defects or viruses. 


FOR FURTHER INFORMATION CONTACT: 
Kymberlee Keckler, Remedial Project 
Manager, U.S. EPA, 1 Congress Street, 
Suite 1100 (HBT), Boston, 
Massachusetts 02114—2023, (617) 918— 
1385 or toll-free at 1-800—252—3402 
extension 81385. 


SUPPLEMENTARY INFORMATION: For 

additional information, see the Direct 
Final Notice of Deletion located in the 
Rules section of this Federal Register. 


INFORMATION REPOSITORY: All documents 
in the docket are listed in 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically at www.regulations.gov or 
in hard copy at the U.S. Environmental 
Protection Agency, Region 1, Superfund 


’ Records Center, 1 Congress Street, Suite 


1100, Boston, Massachusetts 02114— 
2023 and at the Watertown Free Public 
Library, 123 Main Street, Watertown, 
MA 02472. The EPA Superfund Records 
Center is open Monday through Friday 
from 9 a.m. to 5 p.m. and the Watertown 
Free Library is open Monday through 
Thursday from 9 a.m. to 9 p.m., Friday 
and Saturday from 9 a.m. to 5 p.m., and 
Sunday from 1 p.m. to 5 p.m. The EPA 
Superfund Records Center’s telephone 
number is (617) 918-1440 and the 
Watertown Free Library’s telephone 
number is (617) 972-6431. 


List of Subjects in 40 CFR Part 300 


Environmental protection, Air 
pollution control, Chemicals, Hazardous 
waste, Hazardous substances, 
Intergovernmental relations, Penalties, 
Reporting and recordkeeping 


requirements, Superfund, Water 

pollution control, Water supply. 
Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C. 

9601-9657; E.O. 12777, 56 FR 54757, 3 CFR © 

1991; Comp., p. 351; E.O. 12580, 52 FR 2923; 

3 CFR 1987 Comp., p. 193. 3 
Dated: September 12, 2006. 

Robert W. Varney, 

Regional Administrator, U.S. EPA New 

England. 

[FR Doc. 06-7965 Filed 9-21-06; 8:45 am] 

BILLING CODE 6560-50-P ; 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES : 


Centers for Medicare & Medicaid 
Services 


42 CFR Part 405 
[CMS-6025-P] 
RIN 0938—AN42 


Medicare Program; Limitation on 
Recoupment of Provider and Supplier 
Overpayments 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
implement a new provision of the 
Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 that prohibits recouping Medicare 
overpayments when an appeal is 
received from a provider or supplier 
until a decision is rendered by a 
Qualified Independent Contractor (QIC). 
The QIC is the second level of appeal in 
the Medicare claims appeal process. 
This provision changes how interest is 
to be paid to a provider or supplier 
whose overpayment is reversed at 
subsequent administrative or judicial 
levels of appeal. This proposed rule 
defines the overpayments to which the 
limitation applies, how the limitation 
works in concert with the appeals 
process, and the change in our 
obligation to pay interest to a provider 
or supplier whose appeal is successful 
at levels above the QIC. 
DATES: To be assured consideration, 
comments must be received at one of 
the addresses provided below, no later 
than 5 p.m. on November 21, 2006. 
ADDRESSES: In commenting, please refer 
to file code CMS-6025-P. Because of . 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

You may submit comments in one of 
three ways (no duplicates, please): 

1. Electronically. You may submit 
electronic comments on specific issues 


— 
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in this regulation to http:// 
www.cms.hhs.gov/regulations/ 
ecomments. (Attachments should be in 
Microsoft Word, WordPerfect, or Excel; 
however, we prefer Microsoft Word.) 

2. By mail: You may mail written 
comments (one original and two copies) 


_ to the following address only: Centers 


for Medicare & Medicaid Services, 
Department of Health and Human 
Services, Attention: CMS—6025-P, P.O. 
Box 8017, Baltimore, MD 21244. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By hand or courier. If you prefer, 
you may deliver (by hand or courier) 
your written.comments (one original 
and two copies) before the close of the 
comment period to one of the following 
addresses. If you intend to deliver your 
comments to the Baltimore address, 
please call telephone number (410) 786-— 
9994 in advance to schedule your 
arrival with one of our staff members. 
Room 445—G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201; or 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 

(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are . 
encouraged to leave their comments in 
the CMS drop slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a’ proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 

Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
received after the comment period. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Braymer, (410) 786-4323. 
SUPPLEMENTARY INFORMATION: 


Submitting Comments: We welcome 
comments from the public on all issues 
set forth in this rule to assist us in fully 
considering issues and developing 
policies. You can assist us by 
referencing the file code CMS—6025—P 
and the specific “‘issue identifier’ that 
precedes the section on which you 
choose to comment. 

Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 
business information that is included in 
a comment. CMS posts all electronic 
comments received before the close of 
the comment period on its public Web 
site as soon as possible after they have 
been received. Hard copy comments 
received timely will be available for 
public inspection as they are received, 
generally beginning approximately 3 
weeks after publication of a document, 
at the headquarters of the Centers for 
Medicare & Medicaid Services, 7500 
Security Boulevard, Baltimore, 
Maryland 21244, Monday through 
Friday of each week from 8:30 a.m. to 
4p.m. To schedule an appointment to 
view public comments, phone 1—800- 
743-3951. 


I. Background 


[If you choose to comment on issues in this 
section, please include the caption 
“Background” at the beginning of your 
comments.] 


Section 935 of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003 (MMA) (Pub. 
L. 108-173) amended Title XVIII of the 
Social Security Act (the Act) to add a 
new paragraph (f) to section 1893 of the 
Act, the Medicare Integrity Program. 
This new sub-section contains eight 
substantive provisions addressing the 
recovery of overpayments. This 


proposed rule would implement the 
second of these provisions—the 
limitation on recoupment. 


The statute requires CMS to change 
the way we recoup certain ; 
overpayments. It also changes how 
interest is to be paid to a provider or 
supplier whose overpayment 
determination is reversed at 
administrative or judicial levels of 
appeal above the Qualified Independent 
Contractor (QIC). Since these changes to 
recoupment and interest are tied to the 
Medicare fee-for-service claims appeal 
process and structure, we will start with 
a general discussion of the appeal 
process. Then we will explain the 
changes to CMS’s overpayment 
recoupment policy, and how CMS will 
now pay interest on reversals of 
overpayment determinations at certain 
levels of the appeal process. 


Medicare Claims Appeals Process 


The Medicare, Medicaid and SCHIP 
Benefits and Improvement and 
Protection Act of 2000 (BIPA) (Pub. L. 
106-554) amended section 1869 of the 
Act to require a major restructuring of 
the Medicare claims appeals process. 
CMS incorporated these changes in 
federal regulations found at 42 CFR Part 
405, Subpart I. The appeals process was 
changed to make one unified structure 
for both Parts A and B of Medicare. 
Further, QICs were created as new 
independent review entities that _ 
conduct second level appeals after 
Medicare contractors conduct a 
redetermination of initial 
determinations. An overpayment 
determination is considered a revised 
initial determination. 


The chart below outlines the levels of 
appeal and decision-making time frames 
under this restructured process: 


BILLING CODE 4120-01-P 
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BIPA/MMA Fee-For-Service Appeal Process. 


First Level of Appeal 


Third Level of Appeal 


Fourth Level of Appeal 


Final Level of Appeal 


Overpayment 
Determination 


Redetermination by a Medicare 
Contractor 


Amount In Controversy (AIC) = $0 
60 day time limit 


120 days to file 


180 days to file 


Reconsideration by a QIC 
(Qualified Independent Contractor) 


AIC = $0 


60 day time limit 


Vv 


Administrative Law Judge 


AIC > $110* 
90 day time limit 


Department Appeals Board 


90 day time limit 


Federal District 
Court 


AIC 2 $1,090* 


60 days to file 


60 days to file 


60 days to file 


* The Amount in Controversy requirement for an Administrative Law Judge hearing and 
Federal District Court will be adjusted in accordance with the medical care component of | 
the consumer price index. 


BILLING CODE 4120-01-C 
Limitation on Recoupment 


Recoupment is the recovery of a 
Medicare overpayment by reducing 
present or future Medicare payments 


and applying the amount withheld 
against the debt. Under our existing 
regulations, providers and suppliers can 
challenge an overpayment 
determination through both the rebuttal 
and appeals processes. The rebuttal 


process provides the debtor the 
opportunity to submit a statement and/ 
or evidence stating why recoupment 
should not be initiated. The outcome of 
the rebuttal process could change how 
or if we recoup. The new MMA 
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provision and this implementing rule do 
not alter the rebuttal process. 
An appeal is an examination of the 


_ validity of the overpayment. Before 


section 1893(f)(2) of the Act was 
enacted, if a provider or supplier elected 
to appeal, there was no effect on our 
ability to recover the debt. However, if 
the overpayment determination were 
reversed in whole or in part at any stage 
of the administrative or judicial appeal 
process, appropriate adjustments would 
be made to the overpayment and the 
amount of interest assessed. 

When section 1893(f)(2) was enacted, 
our recoupment process was changed. 
The relevant statutory text is as follows: 


In the case of a provider of services or 
supplier that is determined to have received 
an overpayment under this title and that 
seeks a reconsideration by a qualified 
independent contractor on such 
determination under section 1869(b)(1), the 
Secretary may not take any action (or 
authorize any other person, including any 
Medicare contractor, as defined in 
subparagraph (C)) to recoup the overpayment 
until the date the decision on the 
reconsideration has been rendered. 


To the extent that the statutory 
language affords any discretion in 
implementation, we have exercised that 
flexibility to strike a balance among the 
following three objectives: 


(1) To give effect to Congressional intent 
that providers and suppliers be given 
expedited access to an objective party 
(independent from the originating contractor) 
to review the overpayment determination, 
prior to recouping, in the interest of fairness; 

(2) To carry out our fiduciary responsibility 
to recover erroneous payments to providers 
or suppliers; to allow them to retain program 
funds to which they are not entitled under 
the Medicare statute would be unfair to the 
intended beneficiaries of Medicare and to the 
taxpayers who contribute to the trust funds; 
and 

(3) To ensure that providers’ and suppliers’ 
procedural due process rights to challenge an 
overpayment determination through the 
appeal process are not adversely affected. _ 


Under the statutory language of 
section 1893(f)(2), if a provider or 
supplier seeks a reconsideration by a 
QIC on an overpayment determination, 
CMS and its Medicare contractors may 
not recoup the overpayment until the » 
date the decision on the reconsideration 
has been rendered. Yet before reaching 
the QIC, a provider or supplier must 
initially go through the first level of 
appeal by requesting a redetermination 
by the Medicare contractor. 

Based on the statutory language, we 
could recoup during the period in 
which the provider is actively pursuing 
an appeal at this first level. This 
approach would reduce the 


administrative complexity of 


implementing this new statutory 
provision. Also, it would shorten the 
period of deferred recoupment under 
the Act thereby minimizing risk to the 
Medicare trust funds. However, this 
approach would mean, in many 
instances, we would have recouped the 
overpayment before a provider could 
request a reconsideration and thereby 
invoke the benefit of the limitation on 
recoupment. Although legally 
permissible, we believe this is 
inconsistent with Congressional intent. 
Instead, we propose in this rule to 
cease recoupment when a valid first 
level appeal is received. If the provider 
loses at the first level, we would then 
proceed to recoup 30 days after giving 
notice to the provider unless the 
provider appeals to the QIC in the 
interim. A provider who acts in a timely 
fashion can preclude any recoupment 
until the QIC decision is rendered as 
contemplated under the MMA. 


Assessment of Interest 


In addition to tying the recoupment 
process to the appeals process, section 
1893(f)(2) of the Act also has the effect 
of changing how we pay interest to a 
provider or supplier who is successful 
in having an overpayment 
determination fully or partially reversed 
at the latter stages of the appeal process. 
Previously, we paid interest on 
underpayments solely in accordance 
with sections 1815(d) and 1833(j) of the 
Act. An “underpayment” would usually 
result when we had recovered, through 
recoupment or otherwise, an 
overpayment; the decision was reversed 
at some point in the appeal process; and 
after appropriate adjustments, we owed 
the balance to the provider or supplier. 
Interest accrues from the date of the 
“final determination” and is owed if the 
underpayment is not paid within 30° 
days. Following an appeal decision 
favorable to a provider, the Medicare 
contractor must effectuate the decision 
and make a written determination of the 
amount Medicare owes. This is 
considered a new final determination, 
and interest accrues from that date. 

The new interest provision found in 
section 1893(f)(2)(B) of the Act amends 
the way interest is to be paid to a 
provider or supplier whose 
overpayment determination is 
overturned in administrative or judicial 
appeals subsequent to the second level 
of appeal (the QIC reconsideration). The 
statutory text is as follows: 


Insofar as the determination on such 
appeal is against the provider of services or 
supplier, interest on the overpayment shall . 
accrue on and after the date of the original 
notice of overpayment. Insofar as such 
determination against the provider of 


services or supplier is later reversed, the 
Secretary shall provide for repayment of the 
amount recouped plus interest at the same 


. rate as would apply under the previous 


sentence for the period in which the amount 
was recouped. 


This language did not specifically 
amend sections 1815(d) and 1833(j) of 
the Act. Nor did the MMA conference 
report reference these sections. The 
statute and the conference report are 
both silent on the relationship between 
paying or collecting interest (a) based on 
the final determination concept 


~ embodied in sections 1815(d) and 


1833(j) of the Act; and (b) the concept 
of paying interest based on how long we 
held funds, ultimately determined 
through the latter stage of the appeal 


_ process to belong to the provider, as 


incorporated in section 1893(f)(2)(B) of 
the Act. 

There has been no change in the 
obligation of the provider or supplier to 
pay interest if the overpayment 
determination is affirmed at any level of 
administrative or judicial appeal. 
Interest continues to accrue from the 
final determination in accordance with 
sections 1815(d) and 1833({j) of the Act. 


‘Section 1893(f)(2)(B) of the Act explains 


that if an appeal of an overpayment is 
upheld before the QIC, “interest on the 
overpayment shall accrue on and after 
the date of the original notice of 
overpayment.” For overpayments 
subject to the limitation on recoupment, 
the first final determination is the date 
of the demand letter. Therefore, section 
1893(f)(2)(B) of the Act is consistent 
with sections 1815(d) and 1833(j) of the 
Act and does not alter our ability to 
assess interest against the provider or 
addition, there has been no change 
in the obligation of Medicare to pay the 
provider or supplier interest if the 
overpayment determination is reversed 
at the first (redetermination) or second 
(reconsideration) level of the 
administrative appeal process. At these 
levels of appeal, interest would 
continue to be payable by Medicare if 
the underpayment is not paid within 30 
days of the final determination. The 
change in the method of paying interest 
resulting from section 1893(f)(2)(B) of — 
the Act is applicable only where the 


- reversal occurs at the Administrative 


Law Judge (ALJ) level or subsequent 
levels of administrative appeal or 
judicial review. At these higher levels of 
administrative appeal or judicial review, 
interest becomes payable by Medicare 
based on the period we recouped and 
retained the provider's or supplier’s 
funds. 

We determine the rate of interest in 
accordance with 42 CFR 405.378 by 
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comparing the private consumer rate 
with the current value of funds rate. 
Interest is assessed at the higher of these 
two rates that is in effect on the date of 
the final determination of the amount of 
.the overpayment or underpayment. The 
current interest rate for Medicare 
overpayments and underpayments is 
12.625 percent (the private consumer 
rate). Since February, 2001 to the 
present time, it has ranged from a low 
of 10.75 percent to a high of 14.125 
percent. By regulation 42 CFR 
411.24(m)(2), interest is calculated on 
Medicare Secondary Payer (MSP) debts 
in the same manner as for Medicare 
overpayments and underpayments, and 
the same interest rate is used. 

Interest accrues daily but is assessed 
and calculated in full 30 day periods. 
We charge simple rather than 
compound interest, and payments we 
receive are applied first to accrued 
interest and then to principal. 

Interest we collect on overpayments 
and MSP recoveries goes to the general 
fund of the U.S. Treasury. The principal 
amount we recover is used to reimburse 
the applicable Medicare trust fund—the 
Hospital Insurance (Part A) or the 
Supplementary Medical Insurance (Part 
B and now D) trust funds, which are 
special accounts in the U.S. Treasury. 
Interest we pay on Medicare 
underpayments comes from the 
applicable Medicare trust fund. 


Suspension 


We note that this new MMA provision 
does not affect how CMS recovers 
overpayments from providers or 
suppliers that have been placed on 
payment suspension. Under our 
authority at 42 CFR 405.371, CMS, an 
intermediary, or carrier may suspend 
the payment of claims if there is reliable 
information that an overpayment, fraud 
or willful misrepresentation exists or 
that payments to be made may not be - 
correct. Once an overpayment amount is 
determined, suspended payments must 
first be applied to eliminate any 
overpayment pursuant to § 405.372(e). 
We do not interpret section 1893(f)(2) of 
the Act as amending our authority to 
apply suspended payments toward 
reducing or eliminating an 
overpayment. In addition, we do not 
interpret the Act to require that we 
return the suspended payments to a 
provider or supplier once an 
overpayment is determined. Section 
1893(f)(2) of the Act prevents the 
Secretary from taking any “action * * * 
to recoup the overpayment.” Yet, the 
disposition of suspended funds as 
explained in 42 CFR 405.372(e) is not a 
“recoupment” as that term is defined in 
§ 405.370. When the Congress chose to 


limit CMS’s ability to recoup funds to 
satisfy an overpayment, it specifically 
used the word “recoup” which has been 
a long-standing defined term by CMS. 
There is no evidence that the Congress: 
intended ta broaden or alter CMS’s 
definition of recoupment to also apply 
to suspended funds. Because CMS is 
only limited by section 1893(f)(2) of the 
Act from recouping Medicare payments, 
we are not restricted in our ability to 
apply suspended funds to reduce or > 
—- of an overpayment. 

If the suspended payments are 
insufficient to fully eliminate any 
overpayment, and the provider or 
supplier meets the requirements of this 
proposed rule, the limitation on 
recoupment provision under section 
1893(f)(2) of the Act would be 
applicable to any remaining balance still 
owed to CMS. 

We also note that section 1893(f)(2) of 
the Act does not alter the process for 
providers or suppliers to appeal 
overpayment determinations. Providers 
and suppliers may continue to appeal 
the full amount of an overpayment 
determination at the conclusion of a 
suspension as they could prior to the 
enactment of the MMA. 


II. Provisions of the Proposed 
Regulations 


{If you choose to comment on issues in this 
section, please include the caption 
“Provisions” at the beginning of your 
comments.] 


A. Proposed Change to Authority 
Citation for Subpart C of Part 405 


Subpart C of part 405 implements 
several sections of the Act including 
sections authorizing the recovery of 
overpayments and assessment of 
interest. We propose to revise the 
authority citation to explicitly add 
section 1893 of the Act which was 
amended by section 935 of the MMA to 
add the limitation on recoupment as 
well as other provisions addressing the 
recovery of overpayments. 


B. Proposed Change to § 405.370 
Definitions 

Section 405.370 defines key terms 
that apply to subpart C of part 405. We 
are proposing to revise § 405.378 and 
add a new § 405.379 to implement the 
statutory limitation on recoupment. We 
propose to add definitions for terms 
used in § 405.378 and the new 
§ 405.379. The limitation on 
recoupment is tied to the Medicare 
claims appeals process and structure 
(the regulations for which appear in 42 
CFR Part 405). We propose that selected 
terms used in the proposed revisions to 
§ 405.378 and the new § 405.379 be 


given the same meaning as in the 
appeals context. Therefore, these terms 
are defined by reference to the 
definitions set forth in § 405.902. 


C. Proposed Change to § 405.373 
Proceeding for Offset or Recoupment 


Section 405.373 establishes the 
general rules and procedures to be 
followed once CMS or a Medicare 
contractor determines that an offset or 
recoupment should be put into effect. 
Paragraph (e) addresses the duration of 
a recoupment or offset that has been put 
into effect and identifies the three 
specific circumstances under which a 
recoupment or offset would stop. We 
propose to revise the introductory text 
of paragraph (e) to explicitly refer to the 
new § 405.379, implementing the 
statutory limitation on recoupment, as a 
separate basis to stop recoupments that 
have been put into effect. 


D. Proposed Revisions to § 405.378 
Interest Charges on Overpayment and 
Underpayments to Providers, Suppliers 
and Other Entities 

Section 405.378 implements sections 
1815(d) and 1833(j) of the Act which 
requires us to charge interest on 
overpayments and pay interest on 


- underpayments if payment is not made 


within 30 days of the date of the ‘‘final 
determination’’. Under sections 1815(d) 
and 1833(j) of the Act, the date of the 
final determination dictates when 
interest begins to accrue whether we 
pay interest on an underpayment or 
collect interest on an overpayment. 
Paragraph (c) of this section defines 
what constitutes a final determination 
both for overpayments and 
underpayments arising from a cost . 
report determination as well as those . 
that are claims based. Paragraph (d) 
establishes the basis for the interest rate 
used for Medicare overpayments and . 
underpayments as well as for other 
Medicare program activities, for 
example Medicare Secondary Payer 
recoveries (see 42 CFR 411.24(m) which 
references § 405.378(d)). 

We propose to amend § 405.378 to 


_ specify how interest is assessed for the 


subset of overpayments subject to the 
limitation on recoupment under section 
1893(f)(2) of the Act. The proposed 
revisions in § 405.378 clarify that ifa 
provider or supplier overpayment 
determination is affirmed at any level of 
administrative or judicial appeal, 
interest owed by the provider or 
supplier continues to accrue from the 
final determination. If the overpayment 
determination is reversed in favor of the 
provider or supplier, interest may be 
payable by Medicare to the provider or 
supplier under one of two different 
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methodologies depending upon the 
appeal level at which the reversal 
occurs. If the reversal in favor of the 
provider or supplier occurs at the first 
(redetermination) or second 
(reconsideration) level of the 
administrative appeal process, interest 
may be payable by Medicare if the 
underpayment is not paid within 30 
days of the final determination. It is 
only where the reversal occurs at the 
ALJ level or subsequent levels of 
administrative appeal or judicial review 
that interest becomes payable by 
Medicare based on the period that we 
recouped and retained the provider’s or 
supplier’s funds. 

We propose to amend § 405.378 
paragraph (a) by adding the section 
reference 1893(f)(2)(B) as one of the 
enumerated provisions of the Act that 
this regulatory section is designed to 
implement. 

We propose to revise paragraph (b)(2), 
which states the basic rule that interest 
accrues from the date of final 
determination, to clarify there is a new 
exception to this rule by referencing 
paragraph (j) of this section. 

We propose to amend paragraph 
(c)(1)(ii) which lists what constitutes a 
final determination in cases where a 
Notice of Amount of Program 
Reimbursement (NPR) is not issued. 
First, we removed the existing final 
determination definition based on 
certain Administrative Law Judge (ALJ) 
decisions under paragraph(c)(1)(ii)(C). 
The change in how interest is assessed 
under section 1893(f)(2) of the Act 
applies at the third level of appeal (ALJ) 
and subsequent administrative and 
judicial review levels. Therefore, these 
levels of appeal are now discussed in 


proposed paragraph (j). 


Second, we propose to add an 
additional definition for a final 
determination, at paragraph (c)(1)(ii)(C), 
arising from a full or partial reversal at 
the redetermination level of appeal. 
This change is designed to clarify that ~ 
if an overpayment is reversed in whole 
or in part at the first level of appeal— 
the redetermination level—interest 
accrues from the date of the “‘final 
determination” and is owed by 
Medicare if the underpayment is not 
paid within 30 days. Following a 
redetermination decision favorable to a 
provider or supplier, the contractor 
must effectuate the decision and make 
a written determination of the amount 
Medicare owes. Interest accrues from 
the date of the written determination. 

Finally, we propose to add paragraph 
(c)(1)(ii)(D) as an additional type of final 
determination. This is a written 
determination arising from a full or 
partial reversal of an overpayment 


determination at the QIC 
reconsideration level (the second level 
of appeal). This addition is designed to 
clarify that if an overpayment 
determination is reversed in whole or in 
part at the QIC reconsideration, the final 
determination for purposes of assessing 
interest is the date the contractor 
effectuates the QIC reconsideration 
decision and make a written 
determination of the amount Medicare 
owes. Interest accrues from the date of 
this written determination and is owed 
to the provider or supplier if the 
underpayment is not paid within 30 
days. 

These changes to the final 
determination definitions are intended 
to work in conjunction with the 
limitation on recoupment requirements _ 
in the new proposed § 405.379. 
Providers and suppliers can take 
advantage of the limitation on 
recoupment by not paying during the 
redetermination and reconsideration 
levels of appeal, yet interest will still 
continue to accrue during those periods. 
If a provider or supplier loses at either 
level of appeal, and they did not pay 
their overpayment during the appeal, 
they will owe both the overpayment 
amount and accrued interest. Therefore, 
they receive a benefit during the first 
two levels of appeal by retaining their 
funds, but by doing so, they run the risk 
that they will owe interest on the 
unpaid overpayment amounts. 

We propose to amend paragraph (c)(2) 
by adding the cross references to 
paragraphs (i) and (j) of this section 
which states the exceptions to assessing 
interest based on the date of final 
determination. 

For purposes of clarity and to group 
the exceptions to the “final 
determination” rule in a logical 
sequence, we propose to redesignate 
paragraph (h) as paragraph (i). We 
propose to redesignate paragraph (i) as 
paragraph (h). The text of these 
redesignated paragraphs is not changed. 

We propose to add a new paragraph 
(j). This paragraph would establish the 
new basis for paying interest to a 
provider or supplier whose 
overpayment determination is reversed 
in whole or in part at the third level of 
administrative appeal (ALJ) or above. 
This new interest provision is required 
by section 1893(f)(2)(B) of the Act which 
provides “‘[iJnsofar as such 
determination against the provider of 
services or supplier is later reversed, the 
Secretary shall provide for repayment of 
the amount recouped plus interest at the 
same rate as would apply under the 
previous sentence for the period in 
which the amount was recouped.” This 
new paragraph (j) would explain how 


interest is assessed against the 
government at any administrative and 
judicial appeal level above the QIC 
reconsideration. This new method 
applies only to overpayments subject to . 
the limitation on recoupment under 

§ 405.379. It is predicated upon the 
recoupment and retention of funds by 
CMS or the Medicare contractor at the 
time the decision reversing the 
overpayment determination, in whole or 
in part, is rendered. 

Proposed paragraph (j)(1) states that 
the rate of interest is the same rate that 
CMS charges on overpayments and pays 
on underpayments to providers, 
suppliers and other health care entities. 
This rate, as provided in the existing 
and unchanged paragraph (d) of this 
section, is the higher of the private 
consumer rate or the current value of 
funds rate. 

The interest rate established in 
accordance with paragraph (d) changes 
periodically. The proposed paragraph 
(j)(2) describes the poirit in time where 
the applicable interest rate is fixed. This 
is the date the decision reversing the 
overpayment is issued by the ALJ, 
Medicare Appeals Council, Federal 
district court or other Federal reviewing 
court. 

The proposed paragraph (j)(3) 
explains how interest will be calculated. 
We propose that interest will be paid on 
the total principal amount recouped. We 
propose to pay simple rather than 
compound interest, and we will not pay 
interest on interest; this mirrors the 
manner in which we assess interest 
against providers. Monies we recouped 
and applied to interest would be 
refunded and not included in the 
“amount recouped” for purposes of 
calculating any interest due the « 
provider. The periods of recoupment 
will be calculated in full 30-day periods; 
and interest will not be payable for any 
periods of less than 30 days in which 
we had possession of the recouped 
funds. 

In calculating the period in which the 
amount was recouped, we propose to 
deduct days in which either or both the 
ALJ's or the Medicare Appeals Council’s 
adjudication time frames are tolled due 
to specific actions by the appellant over 
the which the government has no 
control. Our rules on the procedures 
and time frames to request an ALJ 
hearing provide that if the appellant 
fails to copy the other parties or files the 
request with an entity other than that 
specified in the QIC’s reconsideration, 
the ALJ’s 90 day adjudication deadline 
is tolled. Similarly, our rules on the 
procedures and time frames to request a 
Medicare Appeals Council review 
provide that if the appellant fails to 
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copy the other parties or files the 
request with an entity other than that 
specified in the notice of the AL]’s 
action, the Medicare Appeals Council’s 
adjudication period to conduct a review 
is tolled. Therefore, in paragraph 
(j)(3)(iv) and (v) we propose that in 
calculating how much interest we owe 

a provider or supplier, we account for 
these potential delays by deducting days 
attributable to actions by the provider or 
supplier which have the effect of 
extending the time in which we had 
possession of the recouped funds. 

We propose in paragraph (j)(4) that, in 
the cases of a partial reversal of an 
overpayment determination, we would 
allocate the funds recouped first to that 
portion of the overpayment 
determination affirmed by the ALJ, 
Medicare Appeals Council, or any 
Federal court. If after this allocation 
excess recouped funds remain, interest 
would be paid to the provider or 
supplier on this amount in accordance 
with the other provisions of this new 
paragraph (j). 


E. Proposed New § 405.379 Limitation 
on Recoupment of Provider and 
Supplier Overpayments 


We propose to add a new section to 
subpart C of Part 405 to implement the 
statutory limitation on recoupment 
under section 1893(f)(2) of the Act. 

Proposed paragraph (a) cites section 
1893(f)(2) of the Act as the statutory 
basis for this section and briefly 
summarizes the underlying purpose. 
This is to impose a limit on our 
recoupment of Medicare overpayments 
if a provider of services or supplier 
appeals until a decision by a QIC is 
made. 

Proposed paragraph (b) delineates 
those types of overpayments that are 
expressly subject to the recoupment 
limitation. We propose that the 
limitation on recoupment applies to (1) 
overpayments that may be appealed by 
the provider or supplier under the 
Medicare claims appeal process; and (2) 
post-pay denial of claims for benefits 
under Medicare Part-A and Part B for 
which a demand for payment has been 
made. We propose that this provision 
also apply to a small subset of Medicare 
Secondary Payer (MSP) recoveries; these 
would be MSP recoveries where the 
provider or supplier received a 
duplicate primary payment and MSP 
recoveries based on the provider's or 
supplier’s failure to file a proper claim 
with the third party payer plan, program 
or insurer for payment. 

Section 935(b) of the MMA specified 
that section 1893(f)(2) shall apply to 
“actions” taken after the date of 
enactment of the MMA; that is, 


“actions” taken after December 8, 2003. 
For purposes of delineating those 
provider and supplier overpayments 
subject to this provision and those that 
are not, we interpret ‘‘actions” to refer 
to those instances where the initial 
recoupment occurred or will occur on or 
after December 9, 2003. For ease of 
administration and to establish a clear 
rule, we are defining the initial 
recoupment to be the date that the 
Medicare contactor could have 
instituted recoupment in compliance 
with established Medicare policies 
whether or not a recoupment occurred 
in fact. Therefore, for Part A 
overpayments, including a MSP 
recovery based on the provider’s failure 
to file a proper claim for Part A benefits, 
the limitation applies to debts 
determined on or after November 24, 
2003. For Part B overpayments, 
including a MSP recovery based on the 
supplier’s failure to file a proper claim 
for Part B benefits, the limitation applies 
to debts determined on or after October 
29, 2003. In addition, this section 
applies to that small group of MSP 
recoveries in which the provider or 


_ supplier received a duplicate primary 


payment and for which a written 
demand for payment was issued on or 
after October 10, 2003. 

For purposes of clarity, we propose 
that paragraph (b) also identify 
categories of overpayments to which the 
limitation does not apply, although this 
is not framed as an exhaustive list of 
exclusions. The limitation would not 
apply to all MSP recoveries other than 
provider/supplier MSP duplicate 
primary payment recoveries or MSP 
recoveries attributable to the provider’s 
or supplier’s failure to file a proper 
claim. It would not apply to beneficiary 
overpayments nor overpayments that 
arise from a cost report determination 
and are appealed under the provider 
reimbursement process. 

Proposed paragraph (c) specifies how 
two key actions that trigger the 
limitation on recoupment are to be 
construed. The limitation on 
recoupment is tied to the Medicare 
claims appeals process. Recoupment of 
an overpayment once initiated will be 
stopped at the first two levels of the 
appeals process (the redetermination 
and the reconsideration) upon receipt of 
a timely and valid appeal request 
applicable to that level. The provider or 
supplier does not have to take any 
affirmative action to invoke the 
limitation on recoupment beyond the 
act of appealing. What constitutes a 
valid and timely request for a 
redetermination and, subsequently, 
what constitutes a valid and timely 
request for a reconsideration must be 


determined in accordance with 
established Medicare appeal regulations 
and implementing policies. Therefore, 
in this paragraph, we make the interplay 
between recoupment and appeals 
explicit by referencing the requirements 
for a redetermination request as those 
contained in § 405.940 through 

§ 405.958 and the requirements for a 
reconsideration request as those 
contained in § 405.974 through 

§ 405.978. . 

Proposed paragraph (d) lays out the 
general framework for implementing the 
limitation on recoupment. 

Once an overpayment is determined 
and the substantive and procedural 
requirements to afford the provider or 
supplier an opportunity for rebuttal 
under § 405.374 and § 405.375 are 
satisfied, recoupment can proceed 
unless and until a valid request for a 
redetermination is received. (The 
redetermination is the first level of 
appeal, and a provider or supplier has 
120 days to file a request for a 
redetermination of the overpayment 
determination.) This means we can 
recoup during the period when a 
provider’s or supplier’s right to request 
a redetermination has yet to expire. This 
places the obligation on the provider or 
supplier who wishes to capitalize on the 
benefit afforded by the recoupment 
limitation to act on a timely basis to 
request a redetermination. 

Under BIPA, the Medicare contractor 
is required to make a redetermination 
decision within 60 calendar days of the 
date the contractor receives a timely 
filed request for a redetermination. We 
propose in paragraph (d)(2) that if the 
redetermination is an affirmation in 
whole or in part, we can proceed to 
recoup any outstanding principal and 
interest 30 days after notice unless a 
valid request for a reconsideration is 
received in the interim. 

A provider or supplier that wishes to 
appeal an adverse redetermination 
decision (an affirmation or partial 
affirmation of the overpayment 
determination) has 180 calendar days to 
file a request from the date of receipt of 
the notice of the redetermination. Once 
the 30 day notice period is over and in 
the absence of the receipt of a valid 
request for a reconsideration, we 
propose to initiate or resume 
recoupment. As with the first level of 
appeal, this approach places the onus 
on the provider or supplier who wishes 
to take advantage of the benefit offered 
by the limitation on recoupment to act 
on a timely basis in requesting a QIC 


‘reconsideration. 


We propose in paragraph (d)(3) that 
the Medicare contractor shall cease 
recoupment upon receipt of a timely 
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and valid request for a reconsideration. 
If recoupment has not yet gone into 
effect, the contractor shall not initiate it. 
The contractor may initiate or resume ~ 
recoupment upon final action by the 
QIC in accordance with paragraph (f) 
which is explained in detail below. 

The general rule we propose in 
paragraph (d)(4) and (5) is that, unless 
the reconsideration results in a full 
reversal of the overpayment 
determination, recoupment of 
outstanding principal and interest may 
be initiated or resumed upon final 
action by the QIC whether or not the 
provider or supplier appeals to the ALJ, 
the Medicare Appeals Council, or 
Federal court. If the provider or supplier 
subsequently appeals, the contractor 
may continue recouping outstanding 
overpayments in accordance with 
§ 405.373(e). 

We also propose in paragraph (d)(6) to 
clarify that each overpayment 
determination and its appeal status is 
separate and distinct from other debts 
owed by the same provider or supplier. 
Therefore, we make explicit that if an 
overpayment determination is appealed 
and recoupment stopped, this would 
not preclude the Medicare contractor 
from recouping other overpayments 
owed by the provider or supplier. 

We propose in paragraph (d)(7) to 
make explicit that amounts properly 
recouped prior to the imposition of the 
recoupment limitation, at either or both 
the first and second levels of appeal, 
may be retained until and unless there 
is an administrative or judicial reversal 
of the overpayment determination. 

We propose in paragraph (d)(8) that if 


’ an overpayment determination is 


reversed through the administrative or 
judicial process, appropriate 
adjustments in the debt and the amount 
of interest charged will be made to give 
effect to these decisions. 

Proposed paragraph (d)(9) makes 
explicit that interest is payable on 
overpayments, subject to the 
recoupment limitation, in accordance 
with the provisions of § 405.378. 

Proposed paragraph (e) states the 
specific rules for initiating or resuming 
recoupment after the redetermination 
decision. The necessary conditions are 
that the debt (remaining unpaid 
principal balance and interest) has not 
been liquidated and the substantive and 
procedural rebuttal requirements have 
been satisfied. Recoupment can resume: 
(i) Immediately upon receipt of a 
request to withdraw the redetermination 
request; (ii) on the 30th calendar day 
afterthe date of the notice of 
redetermination affirming the 
overpayment determination in whole; or 
(iii) on the 30th calendar day after a 


written notice to the provider or 
supplier of the revised overpayment 
amount if the redetermination results in 
an affirmation in part. We propose in 
paragraph (e)(2) that recoupment would 
be stopped again upon receipt of a 
timely and valid request for a 
reconsideration by the QIC. 

Proposed paragraph (f) sets forth the 
specific rules for initiating or resuming 
recoupment after final action by the 
QIC. It also defines what constitutes 
final action by a QIC for purposes of this 


. section. As is the case when recoupment 


is resumed after the redetermination 
decision, the conditions necessary for 
resumption are that the debt (remaining 
unpaid principal balance and interest) 
has not been liquidated and the 
substantive and procedural rebuttal 
requirements have been satisfied. 

Under the statute, once a provider or 
supplier has sought a reconsideration by 
the QIC, we may not take any action to 
recoup the overpayment until the date 
the decision on the reconsideration has 
been rendered. We believe it is an’ 
appropriate balancing of interests and in 
keeping with the intent of this provision 
to interpret “the date the decision on 
the reconsideration is rendered”’ as the 
date on which the QIC issues its final 
action with respect to a reconsideration. 

There are three possible actions that 
a QIC may take with respect to a request 
for reconsideration. First, it may 
complete its review andissuea 
reconsideration. Second, in appropriate 
circumstances, it may dismiss the 
request for reconsideration. Third, if the 
QIC is unable to complete its 
reconsideration within the mandated 
sixty (60) day time frame, it may issue 
a notice to the parties that it will not be 
able to complete its reconsideration in 
the allotted time and advise them of 
their right to escalate their appeal to the 
ALJ level. The parties may then notify 
the QIC of their intent to escalate the 
appeal. Following the receipt of this 
notice, the QIC must either issue its 
reconsideration within 5 days or issue a 
notice acknowledging the escalation 
request and forward the case file to the 
ALJ hearing office. 

We propose that the earliest to occur 


_ of these three actions (a reconsideration, 


a dismissal, and the written notification 
to the parties that the reconsideration 
has been escalated) or the receipt of a 
withdrawal request from the provider or 
supplier would constitute the final QIC 
decision for purposes of ending the 
prohibition on our recouping an 
overpayment. The provider or supplier 
who elects to escalate the appeal from 
the QIC to the ALJ would thereby lose 
the benefit of the limitation on 
recoupment (recoupment could begin). 


However, we do not view this as a 
disadvantage to the provider or supplier 
who retains the ability to seek escalation 
or not. The proposed language also 
clarifies that where the final action is 
the notice of the reconsideration, in 
order to institute or resume recoupment, 
the reconsideration decision must affirm 
the overpayment determination in 
whole or in part. 

Proposed paragraph (g) addresses 
through a series of specific rules and 
situations how recouped funds are to be 
applied. Funds recouped prior to receipt 
of a timely and valid redetermination 
request may be retained and applied 
first to accrued interest and then to the 
principal balance. If the overpayment in 
question is reversed at the first level of 
appeal, consistent with current policies, 
the amount held may be applied to any 
other debt owed by the provider or 
supplier; any excess would then be 
released to the provider or supplier. In 
the case of a partial reversal at the 
redetermination level in which the 
decision reduces the debt below the 
amount already recouped, the same 
policies would be followed with respect 
to the application of the recouped 
funds. In the case of an affirmation 
where the provider or supplier appeals 
to the next level, the Medicare 
contractor would retain the monies and 
apply them first to interest and then to 
the principal balance pending final 
action by the QIC on the reconsideration 
request. . 

If funds are properly recouped 
between a redetermination decision and 
a provider’s subsequent request for a 
reconsideration, these would be 
retained and applied first to interest, 
then to principal pending final action by 
the QIC. If the final QIC action is a 
dismissal, receipt of a withdrawal, 
notice of escalation, or a reconsideration 
decision affirming the overpayment in 
whole, funds recouped are applied to 
interest, then to principal; recoupment 
may be resumed as necessary to 
liquidate the debt. If the QIC 
reconsideration decision is a full 
reversal, the amount recouped may be 
applied to any other debt (including 
interest) owed by the provider or 
supplier before any excess is released. If 
the reconsideration decision is a partial 
reversal and reduces the debt below the 
amount already recouped, the same 
policies would be followed with respect 
to the application of the recouped 
funds. 

Proposed paragraph (h) would 
insulate a provider or supplier, invoking 
the limitation on recoupment under this 
section, from the operation of 
§ 401.607(c)(2)(iv). This latter rule 
provides that missing one payment 


| 
= 
| 
4 
a 
| 
| 
| 


55412 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006/ Proposed Rules 


under a 6 month extended repayment 
plan granted under the authority of 

' §401.607(c)(2) constitutes a default 
allowing CMS to accelerate the debt. 


Ill. Collection of Information 
Requirements 


This document does not impose 
information collection and 
recordkeeping requirements. 
Consequently, it need not be reviewed 
by the Office of Management and 
Budget under the authority of the 
Paperwork Reduction Act of 1995. 


IV. Response to Comments 


Because of the large number of public 
comments we normally receive on 
Federal Register documents, we are not 
able to acknowledge or respond to them 
individually. We will consider all 
comments we receive by the date and 
time specified in the DATES section of 
this preamble, and, when we proceed 
with a subsequent document, we will 
respond to the comments in the 
preamble to that document. 


V. Regulatory Impact Statement 


{If you choose to comment on issues in this 
section, please include the caption “Impact”’ 
at the beginning of your comments.] 


A. Overall Impact 


We have examined the impacts of this 
proposed rule as required by Executive 
Order 12866 (September 1993, 
Regulatory Planning and Review), the 
Regulatory Flexibility Act (RFA) 
(September 19, 1980, Pub. L. 96-354), 
section 1102(b) of the Social Security 
Act, the Unfunded Mandates Reform 
Act of 1995 (Pub. L. 104-4), and 
Executive Order 13132. 

Executive Order 12866 (as amended 
by Executive Order 13258, which 
reassigns responsibility of duties) 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any 1 year). We 
do not expect this proposed rule to have 
a substantial financial impact on 
beneficiaries, providers, or suppliers. 
We do anticipate that Federal costs to 
implement this proposed rule may be 
substantial, but we do not expect them 
to exceed the $100 million threshold in 
any 1 year. 

The RFA requires agencies to analyze 
options for regulatory relief of small 


businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and 
government agencies. Most hospitals 
and most other providers and suppliers 
are small entities, either by nonprofit 
status or by having revenues of $6 — 
million to $29 million in any 1 year. For 
purposes of the RFA, all providers and 
suppliers affected by this regulation are 
considered to be small entities. 
Individuals and States are not included 
in the definition of a small entity. 

In addition, section 1102(b) of the Act 
requires us to prepare a regulatory 
impact analysis if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 603 (proposed 
documents)/604 (Final documents) of 
the RFA. For purposes of section 
1102(b) of the Act, we define a small 
rural hospital as a hospital that is 
located outside of a Metropolitan 
Statistical Area and has fewer than 100 
beds. 

We are not preparing analyses for 


~ either the RFA or section 1102(b) of the 


Act. We are uncertain how many small 
entities would be affected by this 
proposed rule as this would depend in 
part upon voluntary actions on the part 
of the provider or supplier. The purpose 
of this proposed rule is to limit our 
ability to recoup against providers or 
suppliers who appeal an overpayment 
determination. In order to impact a 
provider or supplier, the provider or 
supplier must have received an 
erroneous payment; an overpayment 
must be determined and demanded; the 
provider or supplier must elect to 
appeal; and the provider or supplier 
may not satisfy the overpayment by 
making either a lump sum payment or 
requesting to repay the debt in 
installments. The only possible adverse 
impact upon a provider or supplier is 
that by deferring repayment of the 
cverpayment until final action by the 
QIC, the provider would owe additional 
interest. However, the provider or 
supplier can avoid the additional 
interest exposure by electing to satisfy 
the debt by a lump sum payment or an 
installment payment while still 
pursuing the appeal. In addition, should 
the overpayment determination be 
reversed at a level above the QIC, the 
provider or supplier potentially will 
receive additional interest beyond what 
CMS would be obligated to pay under ~ 
current regulations. Therefore, we 
expect the impact of this proposed rule 
to be positive although the extent to 
which it would benefit any one provider 
would depend upon specific facts and 
circumstances and voluntary choices 


made by that provider. The impact on 
small rural hospitals is expected to be 
similarly positive but unpredictable. 
Therefore, we are certifying that this 
proposed rule would not have a 
significant impact on a substantial 
number of small rural hospitals. 
Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule that may result in expenditure in 
any 1 year by State, local, or tribal 


. governments, in the aggregate, or by the 


private sector, of $110 million. This rule 
will not have this effect on State, local, 
or tribal governments, or on the private 
sector. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it publishes a proposed 
rule (and subsequent final rule) that 
imposes substantial direct requirement 
costs on State and local governments, 
preempts State law, or otherwise has 
Federalism implications. This proposed 
rule would not have a substantial effect 
on State or local governments. 


B. Conclusion 


For these reasons, we are not 
preparing analyses for either the RFA or 
section 1102(b) of the Act because we 
have determined that this proposed rule 
would not have a significant economic 
impact on a substantial number of small 
entities or a significant impact on the 
operations of a substantial number of 
small rural hospitals. 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 


List of Subjects in 42 CFR Part 405 


Administrative practice and 
procedure, Health facilities, Health 
professions, Kidney diseases, Medical 
devices,.Medicare, Reporting and - 
recordkeeping requirements, Rural 
areas, X-rays. 

For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services proposes to amend 
42 CFR chapter IV as follows: 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 


Subpart C—Suspension of Payment, 
Recovery of Overpayments, and 
Repayment of Scholarships and Loans 


1. The authority citation for subpart C 
is revised to read as follows: 


: Authority: Secs. 1102, 1815, 1833, 1842, 
1866, 1870, 1871, 1879, 1892 and 1893 of the 
Social Security Act (42 U.S.C. 1302, 1395g, 
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13951, 1395u, 1395cc, 1395gg, 1395hh, 
1395pp, 1395ccc and 1395ddd) and 31 U.S.C. 
3711. 


2. Section 405.370 is amended by: 

A. Designating the existing text as 
paragraph (a); 

B. Adding a new paragraph (b); 

The additions read as follows: 


§ 405.370 Definitions. 

(a) 

(b) For purposes of sections 405.378 
and 405.379, the following terms apply: 

Appellant means the beneficiary, 
assignee or other person or entity that 
has filed and pursued an appeal 
concerning a particular initial 
determination. Designation as an 
appellant does not in itself convey 
standing to appeal the determination in 
question. 

Fiscal intermediary means an 
organization that has entered into a 
contract with CMS in accordance with 
section 1816 of the Act and is 
authorized to make determinations and 
payments for Part A of title XVIII of the 
Act, and Part B provider services as 
specified in § 421.5(c) of this chapter. 
Medicare Appeals Council means the 
council within the Departmental 
Appeals Board of the U.S. Department 
of Health and Human Services. 

Medicare contractor, unless the 
context otherwise requires, includes a 
fiscal intermediary, carrier, and 
Medicare administrative contractor. 

Party means an individual or entity 
listed in § 405.906 that has standing to 
appeal an initial determination and/or a 
subsequent administrative appeal 
determination. 

Qualified Independent Contractor 
(QIC) means an entity which contracts . 
with the Secretary in accordance with 
section 1869 of the Act to perform 
reconsiderations under § 405.960 
through § 405.978. 

Remand means to vacate a lower level 
appeal decision, or a portion of the 
decision, and return the case, or a 
portion of the case, to that level for a 
new decision. 

Vacate means to set aside a previous 
action. 

3. In § 405.373, paragraph (e) 
introductory text is revised to read as 
follows: 


§ 405.373 Proceeding for offset or 
recoupment. 
* * * * * 


(e) Duration of recoupment or offset. 
Except as provided in § 405.379, ifa 
recoupment or offset is put into effect, 
it remains in effect until the earliest of 
the following: 


* * * * res 


4. Section 405.378 is amended by— 


A. Revising paragraph (a); 

B. Revising paragraph (b)(2); 

C. Republishing paragraph (c)(1) 
introductory text; 

D. Revising paragraph (c)(1)(ii) 
introductory text; 

E. Removing “‘or”’ from (c)(1)(ii)(B); 

F, Revising paragraph (c)(1)(ii)(C); 

G. Adding paragraph (c)(1)(ii)(D); 

H. Revising paragraph (c)(2); 

I. Redesignating existing paragraph (h) 
as paragraph (i) and existing paragraph 
(i) as paragraph (h) respectively; 

J. Adding paragraph (j). 


-§ 405.378 Interest charges on 
overpayment and underpayments to 
providers, suppliers and other entities. 

(a) Basis and purpose. This section, 
which implements sections 1815(d), 
1833(j) and 1893(f)(2)(B) of the Act and 
common law, and authority granted 
under the Federal Claims Collection 
Act, provides for the charging and 
payment of interest on overpayments - 
and underpayments to Medicare 
providers, suppliers, HMOs, 
competitive medical plans (CMPs), and 
health care prepayment plans (HCPPs). 

* * * 


* * 


(b) Basic rules. * * * 

(2) Except as provided in paragraph (j) 
of this section, interest accrues from the 
date of the final determination as 
defined in paragraph (c) of this section, 
and either is charged on the 
overpayment balance or paid on the 
underpayment balance for each full 30- 
day period that payment is delayed. 

(c) Definition of final determination. 
(1) For purposes of this section, any of 
the following constitutes a final 
determination: 

* * * * * 


(ii) In cases in which an NPR is not 
used as a notice of determination (that 
is, primarily under part B), one of the 
following constitutes a final 
determination— 

* * * * 


(C) A written determination by a 
Medicare contractor that effectuates a 
redetermination which reversed in full 
or in part an overpayment 
determination and the written 
determination reduces the amount of 
the overpayment below the amount that 
CMS has already recovered by 
recoupment or otherwise; or 

(D) A written determination by a 
Medicare contractor that effectuates a 
reconsideration by a Qualified 
Independent Contractor which reversed 
in full or in part an overpayment 
determination aud the written 
determination reduces the amount of 
the overpayment below the amount that 


CMS has already recovered by 


recoupment or otherwise. 
& * * * * 


(2) Except as required by any 
subsequent administrative or judicial 
reversal and specifically as provided in 
paragraphs (i) and (j) of this section, 
interest accrues from the date of final 
determination as specified in this 
section. 

* * * * * 


(j) Special rule for provider or 
supplier overpayments subject to 
§ 405.379. If an overpayment 
determination subject to the limitation 
on recoupment under § 405.379 is ° 
reversed in whole or in part by an 
Administrative Law Judge (ALJ) or at 
subsequent administrative or judicial 
levels of appeal and if funds have been 
recouped and retained by the Medicare 
contractor, interest will be paid to the 
provider or supplier as follows: 

(1) The applicable rate of interest is 
that provided in paragraph (d) of this 
section. 

(2) The interest rate in effect on the 
date the ALJ, the Medicare Appeals 
Council, the Federal district court or 
subsequent appellate court issues a 


_ decision reversing the overpayment 


determination in whole or in part is the 
rate used to calculate the interest due 
the provider or supplier. 

~ (3) Interest will be calculated as 
follows: 

(i) Interest will be paid on the 
principal amount recouped only. 

(ii) Interest will be calculated ona — 
simple rather than a compound basis. 

(iii) Interest will be calculated in full 
30-day periods and will not be payable 
on amounts recouped for any periods of 
less than 30 days in which the Medicare 
contractor had possession of the funds. 

(iv) In calculating the period in which 
the amount was recouped, days in 
which the ALJ’s adjudication period to 
conduct a hearing are tolled under 42 
CFR 405.1014 shall not be counted. 

(v) In calculating the period in which 
the amount was recouped, days in 
which the Medicare Appeals Council’s 
adjudication period to conduct a review 
are tolled under 42 CFR 405.1106 shall 
not be counted. 

(4) If the decision by the ALJ, 
Medicare Appeals Council, Federal 
district court or a subsequent Federal . 
reviewing court, reverses the 
overpayment determination, as 
modified by prior levels of 
administrative or judicial review, in 
part, the Medicare contractor in 
effectuating the decision may allocate 
recouped monies to that part of the 
overpayment determination affirmed by 
the decision. Interest will be paid to the 
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provider or supplier on recouped 
amounts that remain after this allocation 
in accordance with this paragraph (j) of 
this section. 

5. Section 405.379 is added to read as 
follows: 


§ 405.379 Limitation on recoupment of 
provider and supplier overpayments. 

(a) Basis and purpose. This section 
implements section 1893(f)(2)(A) of the 
Act which limits recoupment of 
Medicare overpayments if a provider of 
services or supplier appeals until a 

. decision is rendered by a Qualified 
Independent Contractor (QIC). 
(b) Overpayments subject to 
_ limitation. 

(1) This section applies to 
overpayments that meet the following 
criteria: 

, (i) Is one of the following types of 
overpayments: 

(A) Post-pay denial of claims for 
benefits under Medicare Part A which is 
determined and for which a written 
demand for payment has been made on 
or after November 24, 2003; or 

(B) Post-pay denial of claims for 
benefits under Medicare Part B which is 
determined and for which a written 
demand for payment has been made on 
or after October 29, 2003; or 

(C) Medicare Secondary Payer (MSP) 
recovery where the provider or supplier 
received a duplicate primary payment 
and for which a written demand for 
payment was issued on or after October 
10, 2003; or 

(D) Medicare Secondary Payer (MSP) 
recovery based on the provider’s or 
supplier’s failure to file a proper claim 
with the third party payer plan, 
program, or insurer for payment and, if 
Part A, demanded on or after November 
24, 2003, or, if Part B, demanded on or 
after October 29, 2003; and 

(ii) The provider or supplier can 
appeal the overpayment as a revised 
initial determination under the 
Medicare claims appeal process at 42 
CFR Parts 401 and 405 or as an initial 
determination for provider/supplier 
MSP duplicate primary payment 
recoveries. 

(2) This section does not apply to all 
other overpayments including, but not 
limited to, the following: 

(i) All Medicare Secondary Payer 

~ recoveries except those expressly 
identified in this paragraph (b)(1)(i)(C) 
and (D); 

(ii) Beneficiary overpayments; and 

(iii) Overpayments that arise from a 
cost report determination and are 
appealed under the provider 
reimbursement process of 42 CFR Part. 
405 Subpart R-Provider Reimbursement 
Determinations and Appeals. 


. (c) Rules of construction. 

(1) For purposes of this section, what 
constitutes a valid and timely request 
for a redetermination is to be’ 
determined in accordance with 
§ 405.940 and § 405.958. 

(2) For purposes of this section, what 
constitutes a valid and timely request 
for a reconsideration is to be determined 
in accordance with § 405.974 through 
§ 405.978. 

(d) General rules. 

(1) Upon receipt of a timely and valid 
request for a redetermination of an 
overpayment, the Medicare contractor 
shall cease recoupment of the 
overpayment in question. If the 
recoupment has not yet gone into effect, 
the contractor shall not initiate 
recoupment. 

(2) If the redetermination decision is 
an affirmation in whole or in part of the 
overpayment determination, 
recoupment may be initiated or resumed 
in accordance with paragraph (e) of this 
section. 

(3) Upon receipt of a timely and valid 
request for a reconsideration of an 
overpayment, the Medicare contractor 
shall cease recoupment of the 
overpayment in question. If the 
recoupment has not yet gone into effect, 
the contractor must not initiate 
recoupment. 

(4) Following final action by the QIC 
on the reconsideration, the contractor 
may initiate or resume recoupment in 
accordance with paragraph (f) of this 
section. 

(5) If the provider or supplier 
subsequently appeals the overpayment 
to the ALJ, the Medicare Appeals 
Council, or Federal court, recoupment 
remains in effect as provided in 
§ 405.373(e). 

(6) If an overpayment determination is 


appealed and recoupment stopped, the | 


contractor may continue to recoup other 
overpayments owed by the provider or 
supplier in accordance with this 
section. 

(7) Amounts recouped prior to a 


reconsideration decision may be 


retained by the Medicare contractor in 
accordance with paragraph (g) of this 
section. 

(8) If either the redetermination or 
reconsideration decision is a full 
reversal of the overpayment 
determination or if the overpayment 
determination is reversed in whole or in 
part at subsequent levels of 
administrative or judicial appeal, 
adjustments shall be made with respect 
to the overpayment and the amount of 
interest charged. 

(9) Interest accrues and is payable in 
accordance with the provisions of 
§ 405.378. 


(e) Initiating or Resuming 
Recoupment After Redetermination 
Decision. 

(1) Recoupment that has been 
deferred or stopped may be initiated or 
resumed if the debt (remaining unpaid 
principal balance and interest) has not 
been satisfied in full and the provider or 
supplier has been afforded the 
opportunity for rebuttal in accordance 
with the requirements of § 405.373 
through § 405.375. Recoupment may be 
resumed under any of the following 
circumstances: 

(i) Immediately upon receipt by the 


_ Medicare contractor of the provider’s or 


supplier’s request for a withdrawal of a 


_ request for a redetermination in 


accordance with § 405.952(a). 

(ii) On the 30th calendar day after the 
date of the notice of redetermination 
issued under § 405.956 if the 
redetermination decision is an 
affirmation in whole of the overpayment 
determination in question. 

(iii) On the 30th calendar day after the 
date of the written notice to the provider 
or supplier of the revised overpayment 
amount if the redetermination decision 
is an affirmation in part which has the 
effect of reducing the amount of the 
overpayment. 

(2) Notwithstanding paragraphs (e)(i), 
(ii) and (iii) of this section, recoupment 
must not be resumed, or if resumed, 
must cease upon receipt of a timely and 
valid request for a reconsideration by - 
the QIC. 

(f) Initiating or resuming recoupment 
after final action by the QIC on the 
reconsideration request. 

(1) Recoupment may be initiated or 
resumed upon final action by the QIC 
subject to the following limitations: 

(i) The provider or supplier has been 


afforded the opportunity for rebuttal in 


accordance with the requirements of 
§ 405.373 through § 405.375; and 

(ii) The debt (remaining unpaid 
principal balance and interest) has not | 
been satisfied in full; and 

(iii) If the final action by the QIC is 
the notice of the reconsideration, the 
reconsideration decision either affirms 
in whole or in part the overpayment 
determination, including the 
redetermination, in question. 

(2) For purposes of this paragraph (f), 
final action by the QIC on the 
reconsideration request is the earliest to 
occur of the following: 

(i) The QIC mails or otherwise 
transmits written notice of the dismissal 
of the reconsideration request in its 
entirety in accordance with § 405.972; 
or 


(ii) The QIC receives a timely and 
valid request to withdraw the request 


’ 
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for the reconsideration in accordance 
with § 405.972; or 

(iii) The QIC transmits written notice 
of the reconsideration in accordance 
with § 405.976; or 

(iv) The QIC notifies the parties in 
writing that the reconsideration is being 
escalated to an ALJ in accordance with 
§ 405.970. 

(g) Disposition of funds recouped. 

(1) If the Medicare contractor 
recouped funds before a timely and 
valid request for a redetermination was 
received, the amount recouped may be 
retained and applied first to accrued 
interest and then to reduce or eliminate 
the principal balance of the 
overpayment subject to the following: 

(i) If the redetermination results in a 
reversal, the amount recouped may be 
applied to any other debt, including 
interest, owed by the provider or 
supplier before any excess is released to 
the provider. 

(ii) If the redetermination results in a 
partial reversal and the decision reduces 
the overpayment plus assessed interest 
below the amount already recouped, the 
excess may be applied to any other debt, 
including interest, owed by the provider 
or supplier before any excess is released 
to the provider or supplier. 

(iii) If the redetermination results in 


- an affirmation and the provider or 


supplier subsequently requests a 
reconsideration, the Medicare contractor 
may retain the amount recouped and 
apply the funds first to accrued interest 
and then to outstanding principal 
pending final action by the QIC on the 
reconsideration request. 


(2) If the Medicare contractor also” 
recouped funds in accordance with - 
paragraph (e) of this section, the amount 
recouped may be retained by the 
Medicare contractor and applied first to 
accrued interest and then to reduce or 
eliminate the outstanding principal 
balance pending final action by the QIC 
on the reconsideration request. 


(3) If the final action by the QIC is a 
dismissal, receipt of a withdrawal, a 
notice that the reconsideration is being 
escalated to an ALJ, or a reconsideration 
which affirms in whole the 
overpayment determination, including 
the redetermination, in question, the. 
amount recouped is applied to interest 
first, then to reduce the outstanding 
principal balance and recoupment may 
be resumed as provided under 
paragraph (f) of this section. 

(4) If the final action by the QIC is a 
reconsideration, which reverses in 
whole the overpayment determination, 
including the redetermination, in 
question, the amount recouped may be 
applied to any other debt, including 
interest, owed by the provider or 
supplier to CMS or to HHS before any 
excess is released to the provider or 
supplier. 


(5) If the final action by the QIC is a 
reconsideration which results in a 
partial reversal and the decision reduces 
the overpayment plus assessed interest 
below the amount already recouped, the 
excess may be applied to any other debt, 
including interest, owed by the provider 
or supplier to CMS or to HHS before any 


excess is released to the provider or 
supplier. 


(h) Relationship to Extended 
Repayment Schedules. 


If (1) a provider or supplier has been 
granted an extended repayment 
schedule (ERS) under § 401.607(c); (2) 
the overpayment for which the ERS has 
been granted is one to which this 
section is applicable; and (3) a valid and 
timely request for a redetermination has 
been received by the Medicare 
contractor, then notwithstanding the 
language of § 401.607(c)(2)(iv), the 
provider or supplier will not be deemed 
in default if recoupment is not put into 
effect or stopped in accordance with 
this section. 

(Catalog of Federal Domestic Assistance 
Program No. 93.778, Medical Assistance 
Program) 

(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 


Dated: April 15, 2006. 
Mark B. McClellan, 


_ Administrator, Centers for Medicare & 
Medicaid Services. 


Approved: June 12, 2006. 
Michael O. Leavitt, 
Secretary. 
Editorial Note: This document was 


received in the Office of the Federal Register 
on September 18, 2006. 


[FR Doc. 06-8009 Filed 9-21-06; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 


Submission for OMB Review; 
Comment Request 


September 15, 2006. 

The Department of Agriculture has 
submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104-13. Comments 
regarding (a) whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of burden including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology should be addressed to: Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), 
OIRA_Submission@OMB.EOP.GOV or 
fax (202) 395-5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250- 
7602. Comments regarding these 
information collections are best assured 
of having their full effect if received 
within 30 days of this notification. 
Copies of the submission(s) may be 
obtained by calling (202) 720-8681. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 


the collection of information unless it 
displays a currently valid OMB control 
number. 


Forest Service 


Title: Bid for advertised timber. 

OMB Control Number: 0596-0066. 

Summary of Collection: Individuals, 
large and small businesses, and 
corporations who wish to purchase 
timber or forest products from the 
National Forest must enter into a timber 
sale contract or Forest product contract 
with the Forest Service (FS). 
Information must be collected by FS in 
order to ensure that: National Forest 
System timber is sold at not less than 
appraised value; bidders meet specific 
criteria when submitting a bid; and anti- 
trust violations do not occur during the 
bidding process. Several statutes, 
regulations, and policies impose 
requirements on the Government and 
purchasers in the bidding process. The 
FS will collect information using several 
forms. 

Need and Use of the Information: FS 
will collect information to determine 
bid responsiveness. The sale officer will 
ensure: The bidder has signed the bid 
form; provided a tax identification 
number; completed the unit rate, 
weighted average, or total sale value bid; 
entered the bid guarantee amount, type, 
and ensure the bid guarantee is enclosed 
with the bid, the bidder has provided 
the required information concerning 
Small Business Administration size and 
Equal Opportunity compliance on 
previous sales. The Timber Sale 
Contracting Officers will use the 
information to complete the contract 
prior to award to the highest bidder. 
Failure to include the required 
information may result in the bid being 
declared non-responsive or the 
Contracting Officer may be unable to 
make an affirmative finding of 
purchaser responsibility and not able to 
award the contract. 

Description of Respondents: Business 
or other for-profit; Individuals or 
households. 

Number of Respondents: 1,560. 

Frequency of Responses: Reporting: 
On occasion. 

Total Burden Hours: 58,055. 


Charlene Parker, 


Departmental Information Collection 
Clearance Officer. 


[FR Doc. 06-7871 Filed 9—21—06; 8:45 am] 
BILLING CODE 3410-11-P 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Recreation Resource 
Committees 


AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to establish 
Recreation Resource Advisory 
Committees and a call for nominations. 


SUMMARY: The Secretary of Agriculture 
intends to establish five Forest Service 
Recreation Resource Advisory 
Committees (Recreation RACs) pursuant 
to Section 4 of the Federal Lands 
Recreation Enhancement Act (REA) that 
was passed into law as part of the 2005 
Consolidated Appropriations Act (Pub. 
L. 108-447) on December 8, 2004. The 
Recreation RACs will operate in the 
Pacific Northwest, Pacific Southwest, 
Eastern, and Southern Regions and the 
State of Colorado and will provide 


_ recommendations regarding recreation 


fees to both the Forest Service and the 


‘Bureau of Land Management (BLM) as 


appropriate. The public is invited to 
submit nominations for membership on 
the Recreation RACs. 


DATES: All nominations should be 
received by the appropriate Regional 
Office by October 23, 2006. If necessary, 
managers in each region may continue 
accepting applications beyond this date 
to ensure broad and balanced 
representation on the Recreatign RAC. 
Nominations must contain a completed 
application packet that includes 
background information and other 
information that addresses a nominee’s 
qualifications. Application packets for 
Recreation RACs can be obtained from 
the Forest Service Regional Offices 
listed below or on the Web at 

www. fs.fed. us/passespermits/rrac. 
ADDRESSES: 

Regional Contacts for Recreation 
RACs: 

1. Pacific Northwest Regional Office: 
Shandra Terry, Regional Public 
Involvement Coordinator, Public 
Affairs, 333 SW. 1st Ave., Portland, OR 
97208, (503) 808-2242. 

2. Pacific Southwest Regional Office: 
Frances Enkoji, Recreation RAC 
Coordinator, 1323 Club Drive, Vallejo, 
CA 94592, (707) 562-8846. 

3. Rocky Mountain Regional Office: 
Pam DeVore, Recreation RAC 
Coordinator, Recreation, Heritage, and 
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Wilderness, 740 Simms Street, Golden, 
CO 80401, (303) 275-5043. 


4. Eastern Regional Office: Marcia 
Heymen, Recreation RAC Coordinator, 
626 E. Wisconsin Ave., Milwaukee, WI 
53202, (414) 297-3662. 


5. Southern Regional Office: Caroline 
Mitchell, Plannjng and Recreation, 
Forest Service, 100 Reserve Street, Hot 
Springs, AR 71901, (501) 321-5318. 


FOR FURTHER INFORMATION CONTACT: Julie 
Cox, National Recreation RAC 
Coordinator, 333 SW. 1st Avenue, 
Portland, OR 97208, (503) 808-2984. 


SUPPLEMENTARY INFORMATION: 
Background, 


The REA directs the Secretary of 
Agriculture, the Secretary of the 
Interior, or both to establish Recreation 
RACs in each State or region for Federal 
recreation lands and waters managed by 
the Forest Service or the BLM. These 
committees will make recommendations 
regarding the recreation fee program 
implementing or eliminating standard 
amenity fees; expanded amenity fees; 
and noncommercial, individual special 
recreation permit fees; expanding or 
limiting the recreation fee program; and 
fee-level changes. 


The REA grants flexibility in the 
establishment of Recreation RACs by 
stating that the Secretaries: 

1. May have as. many additional 
Recreation RACs in a State or region as 
the Secretaries consider necessary; 

2. Shall not establish a Recreation 
RAC in a State if the Secretaries 
determine, in consultation with the 
Governor of the State, that sufficient 
interest does not exist to ensure that 
participation on the committee is 
balanced in terms of the points of view 
represented and the functions to be 
performed; or 

3. May use a resource advisory 
committee established pursuant to 
another provision of law and in 
accordance with that law. 

To help determine the appropriate 
configuration of Recreation RACs, the 
Forest Service and BLM held 11 


- listening sessions in Idaho; Oregon; 


California; Colorado; Arizona; Nevada; 
Georgia; and Washington, DC; in June 
and July of 2005. Attendees included 
key partners, organizations with an 
interest in recreation management on 
Federal lands, and existing BLM and 
Forest Service advisory council 
members. 

After the public meetings, 
conversations with congressional staff, 
internal Agency analysis, and legal 


review, the Forest Service and BLM 
developed the following advisory 
organization that has been approved by 
both the Departments of Agriculture and 
the Interior: 

1. Establishment of five new 
Recreation RACs for the Forest Service’s 
Pacific Northwest, Pacific Southwest, 
Eastern, and Southern Regions, and the 
State of Colorado. 

2. Use of existing BLM Resource 
Advisory Councils (RACs) where 
appropriate; 

3. Use of the existing Forest Service 
Black Hills National Forest Advisory 
Board; and 

4. Does not establish Recreation RACs 
where the Secretaries, in consultation 
with the Governor of each State, have 
determined that sufficient interest does 
not exist as allowed in REA. 

The Secretaries have signed an 
Interagency Agreement that authorizes 
the Forest Service to using existing BLM 
RACs and the BLM to use Forest 
Service-established Recreation RACs for 
the purposes stated in REA. 


Advisory Committee Organization 
The organizational structure agreed to 
by the Secretaries is listed below by 


State for the Forest Service (FS) and the 
BLM: 


State BLM RAC(s) 


FS recreation RAC 


Existing FS advi- 
sory board 


No recreation RAC 


Southern Region—FS. 


Governor's request. 


Arizona .............. BLM and FS. 
Arkansas 
California 
Colorado 
Florida 
BLM and FS. 
Illinois 
Indiana 
lowa 
Kansas 
Kentucky 
Louisiana 
Maine ................ 
Minnesota 
Missouri 
Montana ............ BLM and FS. 
Nebraska 


Southern Region—FS. 
Pacific Southwest Region—BLM and FS. 
Colorado—FS. 


No FS or BLM lands. 
No FS or BLM lands. 
Southern Region—FS. 
Southern Region—FS. 


Eastern Region—FS. 
Eastern Region—FS. 
No FS or BLM lands. 
Colorado—FS. 
Southern Region—FS. 
Southern Region—FS. 
Eastern Region—FS. 
No FS or BLM lands. 
No FS or BLM lands. 
Eastern Region—FS. 
Eastern Region—FS. 
Southern Region—FS. 
Eastern Region—FS. 


Governor's request. 


Nevada ............ .. | BLM and FS. 
New Hampshire ; 
New Mexico ...... BLM and FS. 

New York 
North Carolina ... 
North Dakota ..... BLM and FS will 
use the Dako- 
tas BLM RAC.. 


Eastern Region—FS. 
No FS or BLM lands. 


Eastern Region—FS: 
Southern Region—FS. 


| 
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State BLM RAC(s) FS recreation RAC er a No recreation RAC 
Ohio Eastern Region—FS. 
Oklahoma .......... Black Kettle and Southern Region—FS Ouachita National Forest will use the 

Rita Blanca Southern Region Recreation RAC. 

National 

Grasslands 


will use a New 


Pacific Northwest Region—BLM and FS. 
Eastern Region—FS. 


Pennsylvania ..... 
Carolina. | 
South Dakota BLM and Dakafa 
Prairie Na- 
tional Grass- 


land will use 


Southern Region—FS. 
Eastern Region—FS. 
Southern Region—FS. 

Black Hills Na- 
tional Forest 
will use its Ad- 
visory Board. 


Southern Region—FS. 
Southern Region—FS National Forests of Texas will use the 
Southern Region Recreation RAC. 


/ 


Eastern Region—FS. 
Southern Region—BLM and FS. 


Pacific Northwest Region—BLM and FS. 
Eastern Region—FS. 
Eastern Region—FS. 


Governor's request. 


Nomination and Application 
Information for Recreation RACs 


Each Forest Service Recreation RAC 
shall consist of 11 members appointed 
by the Secretary of Agriculture. These 
members shall provide a broad and 
balanced representation from the 
recreation community as follows: 

1. Five persons who represent 
recreation users and that include, as 
appropriate, the following: 

a. Winter motorized recreation, such 
as snowmobiling; 

b. Winter nonmotorized recreation, 

_such as snowshoeing, cross-country and 
downhill skiing, and snowboarding; 

c. Summer motorized recreation, such 
as motorcycles, boaters, and off-highway 
vehicles; 

d. Summer nonmotorized recreation, 
such as backpacking, horseback riding, 
mountain biking, canoeing, and rafting; 
and 

e. Hunting and fishing. 

2. Three persons who represent 
interest groups that include, as 
appropriate, the following: 

a. Motorized outfitters and guides; 

b. Nonmotorized outfitters and 
guides; and 

c. Local environmental groups. 

3. Three persons, as follows: 


a. A State tourism official to represent 
the State; 

b. A person who represents affected 
Indian tribes; and 

c. A person who represents affected 
local government interests. 

Any individual or organization may 
nominate one or more qualified persons 
to represent the interests listed above to 
serve on the Recreation RAC. To be 
considered for membership, nominees 
must— 

1. Identify what interest group they 
would represent and how they are 
qualified to represent that group; 

2. State why they want to serve on the 
committee and what they can 
contribute; 

3. Show their past experience in 
working successfully as part of a 
collaborative group; and 

4. Complete Form AD—755, Advisory 
Committee or Research and Promotion 
Background Information. 

Letters of recommendation are 
welcome. Individuals may also 
nominate themselves. Nominees do not 
need to live in a State within a 
particular Recreation RAC area of | 
jurisdiction nor live in a State in which 
Forest Service-managed lands are 
located. 


Application packets, including 
evaluation criteria and the AD—755 
form, are available at http:// 
www.fs.fed.us/passespermits/rrac or by 
contacting the respective regions 
identified in this notice. Nominees must 
submit all documents to the appropriate 
regional contact. Additional information 
about recreation fees and REA is 
available at http://www.fs.fed.us/ 
passespermits/about-rec-fees.shtml. 

The Agency will also work with 
Governors and county officials to 
identify potential nominees. 

The Agency will review the 
applications and prepare a list of 
qualified applicants from which the 
Secretary of Agriculture shall appoint 
both committee members and alternates. 
An alternate will become a participating 
member of the Recreation RACs only if 
the member for whom the alternate is 
appointed to replace leaves the 
committee permanently. 

Recreation RAC members serve 
without pay but are reimbursed for 
travel and per diem expenses for 
regularly scheduled committee 
meetings. All Recreation RAC meetings 
are open to the public and an open 
public forum is part of each meeting. 
Meeting dates and times will be 
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determined by Agency officials in - 
consultation with the Recreation RAC 


‘» members, when the committee is 


formed. 

Dated: August 31, 2006. 
Boyd K. Rutherford, 
Assistant Secretary for Administration. 
[FR Doc. 06-8096 Filed 9-19-06; 3:07 pm] 
BILLING CODE 3410-11-U 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Lincoin National Forest; New Mexico; 
Perk-Grindstone Ill Hazardous Fuel 
Reduction Project 


AGENCY: Forest Service, USDA. 
ACTION: Notice of Intent to Prepare an 
Environmental Impact Statement (EIS). 


SUMMARY: The Smokey Bear Ranger 
District of the Lincoln National Forest 
intends to prepare an environmental 
impact statement to address the Perk- 


Grindstone II] Hazardous Fuel 


Reduction Project on National Forest 
System lands in Lincoln County, New 
Mexico. The proposed project is located 
adjacent to or in the immediate vicinity 
of the Village of Ruidoso. The project 
area is bounded on the west and south 
by the Mescalero Apache Indian 
Reservation. 

The Village of Ruidoso is listed as a 
community at high risk from wildfire, as 
defined by the National Fire Plan of 
2000 (NFP). The proposed project 
addresses this problem through 
hazardous fuel reduction and related 
forest health objectives, as directed by 
the NFP and as governed by all 
applicable laws and public policies. The 
project has been developed through 
local collaborative processes, continual 
public participation, and 
interdisciplinary design. It would 
involve up to approximately 4,730 acres 
of forest management treatments and 
integrated conservation measures within 
a gross project area of approximately 
5,920 acres. 
DATES: Comments concerning the scope 
of the analysis are requested within 14 
days following the publication of this 
notice in the Federal Register. The draft 
EIS is expected to be available for public 
review in February’2007 and the final 
EIS is expected to be published in May 
2007. 
ADDRESSES: Send written, oral, or e-mail 
scoping comments to the project leader 
by: (1) mail—Perk-Grindstone III 
Hazardous Fuel Reduction Project, Attn: 
Paul Klug—Project Leader, c/o USDA 
Forest Service—Smokey Bear Ranger 
District, 901 Mechem Drive, Ruidoso, 


NM 88345; (2) telephone—(406) 752- 
6400; or (3) e-mail—pklug@fs. fed. us. If 
you choose to comment by e-mail, 
please include your name and Tegular ' 
mailing address with the aapins 
comment. ‘ 


FOR FURTHER INFORMATION CONTACT: Paul 
Klug, Foréster, TEAMS Planning 
Enterprise, USDA Forest Service, (406) 
752-6400. Individuals who use 
telecommunication devices for the deaf 
(TDD) may call the Federal Information 
Relay Service (FIRS) at 1-800-877-8339 
between 8 a.m. and 8 p.m., Eastern 
Standard Time, Monday through Friday. 


SUPPLEMENTARY INFORMATION: 
Purpose and Need for Action 


This proposal is being prepared to | 
meet the intent of the Healthy Forests 
Restoration Act of 2003 for authorized 
hazardous fuel reduction projects. The 
purpose of the Perk-Grindstone III 
Hazardous Fuel Reduction Project is to 
moderate potential wildfire intensity on 
National Forest System lands 
surrounding the Village of Ruidoso, 
New Mexico, an area that local 
cooperative planning has identified and 
prioritized for treatment: The project 
area is immediately adjacent to the 
community, which is listed as being at 
high risk from wildfire as defined by the 
National Fire Plan of 2000. The 
surrounding area is a topographically 
complex, densely forested landscape 
with current and future potential for 
high intensity wildfire. Although _ 
portions of the area received fuel 
reduction treatments between 1994 and 
2004, a high-intensity wildfire in 
untreated areas could exceed the 
capability of ground-based crews and 
equipment to use direct-attack 
firefighting methods, and could put at 
risk the lives of community residents 
and firefighters, private property, public | 
facilities, and natural-resource values of ~ 
the area targeted for conservation by the 
Forest Plan—including recreation, 
scenery, and wildlife habitat. 


To serve the purpose of moderating 
potential wildfire intensity in this area 
and thereby reduce the risk of severe 
impacts from wildfire, particular forest 
management needs are indicated, to 
change current conditions toward 
desired conditions. These needs are as 
follows: 


e Reduce the tonnage and continuity 
of woody debris on the forest floor that 
provides the basic fuel for wildfires. 

e Reduce the density of lower- and 
mid-level trees that can help wildfires 
climb and torch the crowns of seh tot 
level trees. shi 


¢ In selected stands, reduce the 
density and continuity of upper-level 
trees that can help sustain a crown fire. 


e Interrupt forest insect and disease 
trends that are currently killing large 
trees and adding to the fuel hazard. 


e Create forest conditions that would 
allow the health and vigor of surviving 
large trees to improve and become more 
fire-resilient. 


¢ Implement standards of resource 
management and environmental 
protection applicable to the area. 


Proposed Action 


Proposed forest management work 
includes noncommercial thinning, 
commercial thinning involving removal 
of logs and slash by ground-based 
skidding or helicopter, ground-based 
machine work and hand work to pile 
thinning slash, and slash-pile burning or 
broadcast burning to dispose of or 
reduce woody fuels. On existing roads 
used to support these treatments, 
maintenance work including forestry 
best management practices would be 
performed. No new permanent roads are 
proposed; however, new temporary 
roads would be developed to facilitate 
proper ground-based skidding and 
access log-landing areas, especially sites 
used to receive logs by helicopter. Upon 
completion of logging and other 
mechanized treatments, temporary 
roads would be rehabilitated and closed. 
The proposed forest management 
treatments and roadwork integrate 
‘various detailed design-features to 
conserve cultural or historical sites, air 
quality, soil, water quality, wildlife, 
native plants and trees, scenery, and 
recreation. 


To achieve desired conditions for the 
area, the proposed action involves some 
removal of commercial-size trees from 
areas of protected habitat of the Mexican 
spotted owl, a threatened species. Under 
the current forest plan as amended, 
these treatments to reduce fuels near 
urban areas are anticipated; nonetheless, 
they are a departure from the forestwide 
standards and guidelines adopted to 
implement the recovery plan for this 
species. Therefore, to ensure project 
consistency with the forest plan, the 
plan would be amended at the same 
time as and in conjunction with the 
approval of an action alternative, should 
one be selected, that involves similar 
departure from current standards and 
guidelines to conserve the Mexican 
spotted owl. The plan amendment 
would be limited to apply only to the 
Perk-Grindstone III hazardous fuel 
reduction project area and its approved 
activities (36 CFR 219.8(e)). 


| 
| 
| 
| 
| 
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Responsible Official 


The responsible official for the Perk- 
Grindstone III Hazardous Fuel 
Reduction Project is S.E. “Lou” 
Woltering, Forest Supervisor, Lincoln 
National Forest, 1101 New York 
Avenue, Alamogordo, NM 88310-6692. 


Nature of Decision To Be Made 


The EIS will inform both the public 
and responsible Forest Service officials 
so that the following decisions can be 
made: (1) Whether the Forest Service 
has met procedural requirements of the 
National Environmental Policy Act to 
study and disclose effects of the 
proposed action and alternatives on the 
quality of the human environment; (2) 
whether any proposed or alternative 
activities or their predicted effects are 
inconsistent with Forest Plan standards 
and guidelines or other applicable laws, 
regulations, and policies; (3) whether to 
amend the Forest Plan as previously 
described; and (4) whether to approve 
and implement the proposed action or 
an alternative. 

If, on the basis of the final EIS, the 
responsible official decides to approve 
and implement the proposed action or 
an alternative, it is anticipated that 
project operations could begin in mid- 
to-late summer 2007, and continue 
intermittently for at least three 
additional years (through 2010 or 
beyond). 


Scoping Process 


In December 2004, the Forest Service 
issued an earlier version of the proposed 
action. Comments were received and 
considered, a preferred alternative was 
developed, and the environmental 
effects of no action, the original 
proposed action, and the preferred 
alternative were compared and reported 
in an environmental assessment (EA) 
issued in July 2005. Subsequently, an 
objection was submitted by an eligible 
party in accordance with 36 CFR Part 
218, and the response to the objection 
by the Forest Service’s southwestern 
regional office instructed the Forest 
Supervisor to further analyze and 
disclose particular environmental 
effects of the proposed action and 
alternatives in a revised EA. In this 
process, the Forest Supervisor decided 
to feature as the proposed action the 
previously identified preferred 
alternative, which involves more 
commercial cutting to achieve desired 
conditions and, as a result, departs from 
current forestwide standards and 
guidelines for managing Mexican 
spotted ow! habitat. Given this situation 
and the need for a forest plan 
amendment, the Forest Supervisor 


determined that an EIS would be 
prepared. 

Since the project developed to this 
current status through an early and © 
ongoing collaborative process involving 
meetings and correspondence with a 
wide range of public interests, 
organizations, agencies and individuals, 
and since this collaborative process and 
comments on the original proposal 
helped shape and define the current 
proposal, all past collaboration and 
public comments still apply. Additional 
comments received at this stage of the 
process will also be considered, and 
there will also be opportunity to 
comment on the draft EIS. Considering 
the amount of public involvement and 
analysis performed to date and the 
desire of local partners and community 
members to expedite the project, the 
scheduled scoping comment period has 
been limited to two weeks. 


Preliminary Issues 


Based on scoping completed to date, 
the known environmental, economic, 
and social concerns related to the 
proposed action are as follows: 

¢ Conservation of scenery and 
recreation opportunities within the 
project area; 

e Truly effective reduction of the 
current fuel hazard and potential 
wildfire intensity; 

e Integration of project activities with 
related fuel-reduction work planned or 
already in process on neighboring lands; 

e Protection of private property 
during prescribed burning operations; 

e Protection of soil, water and air 
quality; 

¢ Conservation of federally listed 
threatened species including the 
Mexican spotted owl and northern 
goshawk; 

Conservation of old-growth forest 
conditions; 

e Prevention or control of non-native 
plant invasion; 

e Supply of raw materials to area 
forest-products industries resulting from 
trees removed to achieve desired 
conditions; and 

¢ Protection of important 
archaeological sites or historic 
properties present in the project area. 

The EIS will address’ these 
preliminary issues through the proposed 
action and its integrated design features 
and conservation measures, through 
mitigation to avoid, minimize, rectify, 
reduce, or compensate for possible 
impacts, or through other reasonable 
courses of action (alternatives) that 
might remedy issues while still serving 
the project purpose and meeting the 
indicated forest-managenient needs. 


Comment Requested 


This notice of intent initiates the final 
phase of the scoping process which 
guides the development of the EIS. The 
Forest Service is requesting any new 
scoping comments related to the current 
proposed action and its potential effects 
on the quality of the human 
environment. All information, ideas, 
and concerns previously submitted for 
the proposal of December 2004 are being 
retained and considered as potentially 
relevant to the current proposed action; 
such comments do not need to be 
resubmitted unless there are changes or 
additions. 


Early Notice of Importance of Public 
Participation in Subsequent 
Environmental Review 


A draft EIS will be prepared for notice 
and comment in February 2007. The 
comment period on the draft EIS will be 
45 days from the date the 
Environmental Protection Agency 
publishes the notice of availability in 
the Federal Register. The Forest Service 
believes, at this early stage, it is 
important to give reviewers notice of 
several court rulings related to public 
participation in the environmental 
review process. First, reviewers of draft 
EISs must structure their participation 
in the environmental review of the 
proposal so that it is meaningful and 
alerts an agency to the reviewer's 
position and contentions. Vermont 
Yankee Nuclear Power Corp. v. NRDC, 
435 U.S. 519, 553 (1978). Also, 
environmental] objections that could be - 
raised at the draft EIS stage but that are 
not raised until after completion of the 
final EIS may be waived or dismissed by 
the courts. City of Angoon v. Hodel, 803 
F.2d 1016, 1022 (9th Cir. 1986) and 
Wisconsin Heritages, Inc. v. Harris, 490 
F. Supp. 1334, 1338 (E.D. Wis. 1980). 
Because of these court rulings, it is very 
important that those interested in this 
proposed action participate by the close 
of the 45-day comment period on the 
draft EIS so that substantive comments . 
and objections are made available to the 
Forest Service at a time when it can 
meaningfully consider them and 
respond to them in the final EIS. 

To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft EIS should be as 
specific as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the draft statement. 
Comments may also address the 
adequacy of the draft EIS or the merits 
of the alternatives formulated and 
discussed in the statement. Reviewers 
may wish to refer to the Council on 
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Environmental Quality Regulations for 
implementing the procedural provisions 
of the National Environmental Policy 
Act at 40 CFR 1503.3 in addressing 
these points. 

Comments received, including the 
names and addresses of those who 
comment, will be considered part of the 
public record on this proposal and will 
be available for public inspection. 
(Authority: 40 CFR 1501.7 and 1508.22; 
Forest Service Handbook 1909.15, 
Section 21) 


Dated: September 15, 2006. 
S.E. “Lou” Woltering, 
Forest Supervisor, Lincoln National Forest. 
[FR Doc. 06-8010 Filed 9-21-06; 8:45 am] 
BILLING CODE 3410-11-P 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Additions 


AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 


ACTION: Additions to procurement list. 


SUMMARY: This action adds to the 
Procurement List products and service 
to be furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. 

EFFECTIVE DATE: October 22, 2006. 
ADDRESS: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia 22202-3259. 
FOR FURTHER INFORMATION CONTACT: 
Sheryl D. Kennerly, Telephone: (703) 
603-7740, Fax: (703) 603-0655, or e- 
mail SKennerly@jwod.gov. 
SUPPLEMENTARY INFORMATION: On July 
28, 2006, the Committee for Purchase 
From People Who Are Blind or Severely 
Disabled published notice (71 FR42800) 
of proposed additions to the 
Procurement List. 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the products and service and impact of 
the additions on the current or most 
recent contractors, the Committee has 
determined that the products and 
service listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46—48c and 41 CFR 51- 
2.4. 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 


The major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 
organizations that will furnish the 
products and service to the Government. 

2. The action will result in 
authorizing small entities to furnish the 
products-and service to the Government. 

-3. There are no known regulatory 
alternatives which would accomplish - 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products and 
service proposed for addition to the 
Procurement List. 


End of Certification 


Accordingly, the following products 
and service are added to the 
Procurement List: 


Products 


Product/NSN: Stainless Steel Scrubber— 

Metal Sponges 
7920—00-—926-5176 

NPA: Beacon Lighthouse, Inc., Wichita Falls, 
Texas. 

Contracting Activity: GSA, Southwest Supply 
Center, Fort Worth, Texas. 

Product/NSN: Tool Kit, Highway Safety 

5180—01—434—5068 

NPA: Development Workshop, Inc., Idaho 
Falls, Idaho. 

Contracting Activity: GSA, Federal Supply 
Service, Region 6, Kansas City, Missouri. 

Service 

Service Type/Location: Document 
Destruction, DOI Acquisition & Property 
Management Division, Building 22208, 
Auger Street, 2nd Floor, Fort Huachuca, 
Arizona. 

NPA: Beacon Group SW, Inc., Tucson, 
Arizona. 

Contracting Activity: DOI/NBC Acquisition & 
Property Management Fort 
Huachuca, AZ. 


This action does not affect current 
contracts awarded prior to the effective 
date of this addition or options that may 
be exercised under those contracts. 


Sheryl D. Kennerly, 

Director, Information Management. 

[FR Doc. E6-15658 Filed 9-21-06; 8:45 am] 
BILLING CODE 6353-01-P 


COMMISSION ON CIVIL RIGHTS 


Agenda and Notice of Public Meeting 
of the Connecticut State 
Committee 


Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a briefing of the 
Connecticut State Advisory Committee 


will convene at 12 p.m. and adjourn at 

7 p.m. on Thursday, September 28, 2006 
in Hearing Group Room 2C, located in 
the Legislative Building, 210 Capitol 
Ave., in Hartford, Connecticut. The 
purpose of the meeting is to hear from 
education experts and advocates about 
school choice and civil rights. 

This briefing is open the public. 
Members of the public needing 
disability accommodations are asked to 
contact Barbara de La Viez of the 
Eastern Regional Office by Friday, 
September 22, 2006. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, September 15, 
2006. 

Ivy L. Davis, 

Acting Chief, Regional Programs 
Coordination Unit. 

[FR Doc. 06—7865 Filed 9—21-06; 8:45 am] 
BILLING CODE 6335-01-P 


DEPARTMENT OF COMMERCE 


Economics and Statistics 
Administration 


Bureau of Economic Analysis Advisory 
Committee 


AGENCY: Bureau of Economic Analysis, 
Commerce. 


ACTION: Notice of public meeting. 


SUMMARY: Pursuant to the Federal 
Advisory Committee Act (Pub. L. 92— 
463 as amended by Pub. L. 94-409, Pub. 
-L. 96-523, Pub. L. 97-375 and Pub. L. 
105-153), we are announcing a meeting 
of the Bureau of Economic Analysis 
Advisory Committee. The meeting will 
discuss recent measurement issues 
relating to the personal consumption 
expenditures price index, compensation 
and employment, research and 
development, and the upcoming 
comprehensive revision of the NIPAs. 
DATES: Friday, November 3, 2006, the 
meeting will begin at 9 a.m. and adjourn 
at approximately 4 p.m. 
ADDRESSES: The meeting will take place 
at BEA, 2nd floor, Conference Room 
A&B; 1441 L Street, NW., Washington, 
DC 20230. 
FOR FURTHER INFORMATION CONTACT: 
Samantha Schasberger, 
Communications Division, Program 
Analyst, Bureau of Economic Analysis, 
U.S. Department of Commerce, 
Washington, DC 20230; telephone 
number: (202) 606-9642. 
Public Participation: This meeting is 
open to the public. Because of security 
procedures, anyone planning to attend 
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the meeting must contact Samantha’ 
Schasberger of BEA at (202) 606—9642 in 
advance. The meeting is physically 
accessible to people with disabilities. 
Requests for foreign language 
interpretation or other auxiliary aids 
should be directed to Samantha 
Schasberger at (202) 606-9642. 
SUPPLEMENTARY INFORMATION: The 
_Committee was established September 
2, 1999. The Committee advises the 
Director of BEA on matters related to the 
development and improvement of BEA’s 
national, regional, industry, and 
international economic accounts, ; 
especially in areas of new and rapidly 
growing economic activities arising 
from innovative and advancing - 
technologies, and provides 
recommendations from the perspectives 
of the economics profession, business, 
and government. This will be the 
Committee’s fourteenth meeting. 
Dated: September 18, 2006. 
J. Steven Landefeld, 
Director, Bureau of Economic Analysis. 
{FR Doc. 06-8019 Filed 9-21-06; 8:45 am] 
BILLING CODE 3510-06-P 


DEPARTMENT OF COMMERCE 


Foreign—Trade Zones Board 
[Order No. 1480] 


Proposal to Facilitate the Use of 
Foreign—Trade Zones by Small and 
Medium-Sized Manufacturers 


Pursuant to its authority under the 
Foreign—Trade Zones Act, of June 18, 1934, 
as amended (19 U.S.C. 81a—810u), the 
Foreign—Trade Zones Board (the Board) 
adopts the following Order: 

WHEREAS, the Foreign—Trade Zones 
(F TZ) Board (the Board), has proposed 
modifying its 2004 delegation of 
authority to the Board’s Executive 
Secretary to approve temporary/interim 
manufacturing (T/IM) authority under 
certain circumstances; 

WHEREAS, the FTZ Board published 
a Federal Register notice on April 25, 
2006 (71 FR 23895-23896) describing a 
proposal to define eligibility for T/IM 
application consideration on the basis of 
broader product and input categories 
than is currently the Board’s practice;1 


1 The notice soliciting comments on the proposal 
stated that T/IM applicants would still be required 
to explain the specific activity which they seek to 
conduct under T/IM procedures, including the 
degree of similarity of requested products/inputs to 
already approved products/inputs in the T/IM 
database. The notice added that modification of the 
T/IM procedure would leave most current elements 
of T/IM practice in place, including limitation to 
non-complex, non-controversial proposals, the 
requirement for a 30-day public comment period on 
any T/IM proposal, the practice of consultation 


WHEREAS, the FTZ Board staff has 
prepared a report (‘‘Improving the 
Temporary/Interim Manufacturing 
Procedure for Small and Medium-Sized 
Manufacturers”) recommending 
adoption of the proposal described in 
the Federal Register notice; 

NOW, THEREFORE, the FTZ Board 
adopts the recommendations of the FTZ 
Board staff report and hereby modifies 
its delegation of authority to the FTZ 
Board’s Executive Secretary to grant 
temporary or interim authority for 
manufacturing within pre-existing FTZ 
space, subject to the conditions, 
restrictions, and limitations described in 
the Board’s Federal Register notice (71 
FR 23895-23896, 4/25/2006) and in the 
FTZ Board staff report, and leaving in 
place any elements of the existing T/IM 
delegation not modified in the 
published proposal or FTZ Board staff 
report, including a requirement that the 
FTZ Board staff notify the Board 
members (or their delegates) of all grants 
of T/IM authority on a quarterly basis. 

Signed at Washington, DC, this 15t» day of 
September 2006. 


David M. Spooner, 


Assistant Secretary of Commerce for Import 
Administration, Alternate ChairmanForeign- 
Trade Zones Board. 


Attest: 
Pierre V. Duy, 
Acting Executive Secretary. 
[FR Doc. 06-8078 Filed 9-21-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 
Bureau of Industry and Security 


License Exception, Humanitarian 
Donations 


ACTION: Extension of a currently 
approved collection: Request for 
Comments. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respundent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 


'3506(c)(2)(A)). 


DATES: Written comments must be 
submitted on or before November 21, 
2006. 


with appropriate industry experts within 
government, and the FTZ Board Executive 
Secretary’s discretion to refer any T/IM case to the 
full FTZ Board. 


ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental ‘ 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230, (or via the-. 
Internet at DHynek@doc.gov.). 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Larry Hall, BIS ICB. 
Liaison, Department of Commerce, 


_ Room 6622, 14th and Constitution 


Avenue, NW., Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 


I. Abstract 


Section 7(g) of the Export 
Administration Amendments Act of 
1985 (Pub. L. 99-64), as amended, 
exempts from foreign policy controls 
exports of donations to meet basic 
human needs. The Humanitarian 
Donation procedures implemented in 
Export Administration Regulations 
Section 740.12, reduce the licensing 
burden on exports by allowing 
humanitarian donations under License 
Exception GFT with only minimal 
recordkeeping. 


II. Method of Collection 
Recordkeeping requirement. 
Ill. Data 


OMB Number: 0694-0033. 

Form Number: N/A. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals, 
businesses or other for-profit and not- 
for-profit institutions. 

Estimated Number of Respondents: 2. 

Estimated Time per Response: 5 hours 
per response... 

Estimated Total Annual Burden 
Hours: 10 hours. 

Estimated Total Annual Cost:No_ - 
start-up capital expenditures. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. In addition, the public is 
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encouraged to provide suggestions on 
how to reduce and/or consolidate the 
current frequency of reporting. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they will also become a matter of public 
record. 


Dated: September 18, 2006. 
Madeleine Clayton, 


Management Analyst, Office of the sip 
Information Officer. 


[FR Doc. 06—7990 Filed 9—21—06; 8:45 am] 
BILLING CODE 3510-DT-P 


_ DEPARTMENT OF COMMERCE 


Bureau of Industry and Security 


Short Supply Regulations, Petroleum 
(Crude Oil) 


ACTION: Extension of a currently 
approved collection: Request for " 
Comments. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and ~ 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments must be 
submitted on or before November 21, 
2006. 


ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230, (or via the 
Internet at DHynek@doc.gov.). 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Larry Hall, BIS ICB 
Liaison, Department of Commerce, | 
Room 6622, 14th and Constitution 
Avenue, NW., Washington, DC 20230. 


SUPPLEMENTARY INFORMATION: 
I. Abstract 


The information is collected as 
supporting documentation for license 
applications to export petroleum (crude 


oil) and used by licensing officers to 


determine the exporter’s compliance 
with the 5 statutes governing this 
collection. 


II. Method of Collection | 
Submitted on paper or er 


If. Data 


OMB Number: 0694-0027. 

Form Number: BIS—748P. 

Type of Review: Extension of a 
currently approved collection. 

- Affected Public: Individuals, 
businesses or other for-profit and not- 
for-profit institutions. 

Estimated Number of Respondents: 
15. 

Estimated Time per Response: 4-12 | 
hours per response. 

Estimated Total Annual Burden 
Hours: 114 hours. 

Estimated Total Annual Cost: No 
start-up capital expenditures. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. In addition, the public is 
encouraged to provide suggestions on 
how to reduce and/or consolidate the 
current frequency of reporting. 
Comments submitted in response to this 
notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they will also become a matter of public 
record. 


Dated: September 18, 2006. 
Madeleine Clayton, 


Management Analyst, Office of the Chief 
Information Officer. 


[FR Doc. 06-7991 Filed 9—21—06; 8:45 am] 
BILLING CODE 3510-DT-P 


DEPARTMENT OF COMMERCE 
Bureau of Industry and Security 


One-Time Report for Foreign Software 
or Technology Eligible for De Minimis 
Exclusion , 


ACTION: Extension of a currently 
approved collection: Request for 
Comments. 


- SUMMARY: The Department of 


Commerce, as part of its continuing 


effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments must be 
submitted on or before November 21, 
2006. 


ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230, (or via the 
Internet at DHynek@doc.gov.). 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Larry Hall, BIS ICB 
Liaison, Department of Commerce, 
Room 6622, 14th and Constitution 
Avenue, NW., Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 


I. Abstract 


This collection of information is 
required by Section 734.4 of the Export 
Administration Regulations (EAR). This 
section reduces export licensing burden 
by exempting from the EAR reexports of 
foreign technology commingled with or - 
drawn from controlled U.S. origin 
technology valued at 10% or less of the 
total value of the foreign technology. 
Prior to using this de minimis exclusion, 
persons must submit a one-time report 
for the foreign software or technology to 
BIS. 


Il. Method of Collection 


Report submitted on paper or 
electronically. 


Ill. Data 


OMB Number: 0694-0101. 

Form Number: N/A. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals, 
businesses or other for-profit and not- 
for-profit institutions. 

Estimated Number of Respondents: 
35. 

Estimated Time per Response: 25 
hours per response. 

Estimated Total Annual Burden 
Hours: 875 hours. 

Estimated Total Annual Cost: No. 
start-up capital expenditures. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
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is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have | 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information : 
technology. In addition, the public is 
encouraged to provide suggestions on 
how to reduce and/or consolidate the 
current frequency of reporting. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they will also become a matter of public 
record. 


; Dated: September 18, 2006. 
Madeleine Clayton, 


Manageinent Analyst, Office of the Chief 
Information Officer. 


[FR Doc. 06—7992 Filed 9—21—06; 8:45 am] 
BILLING CODE 3510-DT-P 


DEPARTMENT OF COMMERCE 
Bureau of industry and Security 
International Import Certificate 


ACTION: Extension of a currently 
approved collection: Request for 
Comments. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to’ 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104-13 (44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments must be 
submitted on or before November 21, 
2006. 


ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230, (or via the 
Internet at DHynek@doc.gov.). 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Larry Hall, BIS ICB 


Liaison, Department of Commerce, 
Room 6622, 14th and Constitution 
Avenue, NW., Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 


I. Abstract 


The United States and several other 
countries have increased the 
effectiveness of their respective controls 
over international trade in strategic 
commodities by means of an Import 
Certificate procedure. For the U.S. 
importer, this procedure provides that, 
where required by the exporting 


_ country, the importer submits an 


international import certificate to the 
U.S. Government to certify that he/she 
will import commodities into the 
United States and will not reexport such 
commodities, except in accordance with 
the export control regulations of the 
United States. The U.S. Government, in 
turn, certifies that such representations 
have been made. 


II. Method of Collection 
Submitted of signed form. 
Ill. Data 


OMB Number: 0694-0017. 

Form Number: Form BIS-645P, 
International Import Certificate. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals, 
businesses or other for-profit and not- 
for-profit institutions. 

Estimated Number of Respondents: 
316. 

Estimated Time per Response: 16 
minutes per response. 

Estimated Total Annual Burden 
Hours: 85 hours. 

Estimated Total Annual Cost: No 
start-up capital expenditures. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have © 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 


- burden of the collection of information 


on respondents, including through the 
use of automated collection techniques 
or other forms of information * 
technology. In addition, the public is 
encouraged to provide suggestions on 
how to reduce and/or consolidate the 
current frequency of reporting. 
Comments submitted in response to 
this notice will be summarized and/or 


included in the request for OMB 
approval of this information collection; 
they will also become a matter of public 
record, 

Dated: September 18, 2006. 
Madeleine Clayton, 
Management Analyst, Office of the Chief 
Information Officer. 
{FR Doc. 06-7993 Filed 9-21-06; 8:45 am] 
BILLING CODE 3510-DT-P 


DEPARTMENT OF COMMERCE 


Bureau of Industry and Security 
[Docket No. 04—BIS-—20] 


In the Matter of: Mr. Mohammad AI- 
Mashan, Jieeb Asoukh Commercial 


’ Area, Alwaha Complex, First Floor #1, 


Safat, Kuwait, and P.O. Box 5909, Safat 
13060 Kuwait, Respondent; Decision 
and Order 


In a charging letter filed on October 
25, 2004, the Bureau of Industry and 
Security (““BIS”’) alleged that 
Respondent, Mr. Mohammad AI- 
Mashan (‘‘Al-Mashan’’), committed two 
violations of the Export Administration 
Regulations (“‘Regulations’’),1 issued 
under the Export Administration Act of 
1979, as amended (50 U.S.C. app. 2401-— 
2420 (2000)) (the ‘‘Act’’).2 Specifically, 
the charging letter alleged that during 
the period between on or about October 
27, 1999 and on or about February 23, 
2000, Al-Mashan engaged in conduct 
prohibited by the Regulations when he 
transferred an uncooled infrared 
camera, an item subject to the 
Regulations and controlled on the 
Commerce Control List for national 
security reasons, to an individual from 
the United Arab Emirates in violation of 
a BIS license condition. The BIS license 


1 The charged violations occurred from 1999 
through 2000. The Regulations governing the 
violations at issue are found in the 1999 through 
2000 versions of the Code of Federal Regulations 
(15 CFR part 730-774 (1999-2000)). Actions taken 
during this administrative enforcement proceeding 
are governed by the Regulations in effect at the time 
such actions take place. 

2From August 21, 1994 through November 12, 
2000, the Act was in lapse. During that period, the 
President, through Executive Order 12924, which 
had been extended by successive Presidential 
Notices, the last of which was August 3, 2000 (3 
CFR, 2000 Comp. 397 (2001)), continued the 
Regulations in effect under the International 
Emergency Economic Powers Act (50 U.S.C. 1701- 
1706 (2000)) (‘“‘IEEPA”’). On November 13, 2000, the 
Act was reauthorized and it remained in effect 
through August 20, 20001. Since August 21, 2001, ° 
the Act has been in lapse and the President, through 
Executive Order 13222 of August 17, 2001 (3 CFR, 
2001 Comp. 783 (2002)), which has been extended 
by successive Presidential Notices, the most recent 
being that of August 3, 2006 (71 FR 44,551 (August 
7, 2006)), has continued the Regulations in effect 
under IEEPA. 
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that authorized the export of the camera 
from the United States to Al-Mashan 
prohibited the resale, transfer, or 
reexport of the camera to anyone other 
than the approved end-users on the 


_ license without prior authorization by 


the U.S. Government. In transferring the 
camera to a non-approved end-user 
without prior U.S. Government 
authorization, Al-Mashan committed 


_ one violation of Section 764.2(a) of the 


Regulations. 
The charging letter further alleged 


_ that during the period on or about 


October 27, 1999 and on or about 
February 23, 2000, Al-Mashan 
transferred an uncooled infrared 
camera, an item subject to the 
Regulations and controlled on the 
Commerce Control List for national 
security reasons, to an individual from 
the United Arab Emirates with 
knowledge, or reasons to know, that a 
violation would subsequently occur in 
connection with the item. Specifically, 
at the time Al-Mashan transferred the 
camera, he knew, or had reasons to 
know that the BIS license authorizing 
the export of the camera from the 
United States to Al-Mashan prohibited 
the resale, transfer, or reexport of the 
camera by Al-Mashan to any entity 
other than those listed on the license as 
approved end-users without prior U.S. 
Government authorization. In 
transferring the camera with such 
knowledge, Al-Mashan committed one 
violation of Section 764.2(e) of the 
Regulations. 

In accordance with Section 766.3 of 
the Regulations, on October 25, 2004, 
BIS mailed the notice of issuance of the 
charging letter by registered mail to Al- 
Mashan at his last known address. The 
charging letter was returned to BIS 
unopened. As stated in the ALJ’s 
Recommended Decision and Order, 
although service of the notice of 
issuance of the charging letter by 
registered mail did not result in actual 
delivery of the charging letter, MAMG 
constructively refused delivery of the 
charging letter when it was served in 
accordance with Section 766.3 of the 
Regulations but returned to BIS as 
undeliverable. To date, Al-Mashan has 
not filed an answer to the charging letter 
with the ALJ, as required by the 
Regulations. 

In accordance with Section 766.7 of 
the Regulations, and because more than 
thirty days had passed since delivery of 
the charging letter was constructively 
refused, BIS filed a Motion for Default 
Order on July 19, 2006. This Motion for 
Default Order recommended that Al- 
Mashan be denied export privileges for. 
a period of ten years. Pursuant to 
Section 766.7(a) of the Regulations, 


“{flailure of the respondent to file an 
answer within the time provided 
constitutes a waiver of the respondent's 
right to appear,” and “on BIS’s motion 
and without further notice to the 
respondent, [the ALJ] shall find the facts 
to be as alleged in the charging letter.” 

On August 30, 2006, based on the 
record before him, the ALJ found Al- 
Mashan to be in default, and he issued 
a Recommended Decision and Order in 
which he found that Al-Mashan 
committed one violation of Section 
764.2(a) and one violation of Section 
764.2(e) of the Regulations. The ALJ 
recommended the penalty of denial of 
Al-Mashan’s export privileges for a 
period of ten years. 

The ALJ’s Recommended Decision 
and Order, together with the entire 
record in this case, has been referred to 
me for final action under Section 766.22 
of the Regulations. 

I find that the record supports the 
AL)’s findings of fact and conclusions of 
law. I also find that the penalty 
recommended by the AL] is appropriate, 
given the nature of the violations, the 
lack of mitigating circumstances, and 
the importance of preventing future 
unauthorized exports. 

Based on my review of the entire 
record, I affirm the findings of fact and 
conclusions of law in the AL]’s 
Recommended Decision and Order. 

Accordingly, It is Therefore Ordered, 

First, that, for a period of ten (10) 
years from the date this Order is 
published in the Federal Register, 
Mohammad Al-Mashan, Jleeb Asoukh 
Commercial Area, Alwaha Complex, 
first Floor #1, Safat, Kuwait and with an 
address at P.O. Box 5909, Safat 13060 
Kuwait (‘“‘Al-Mashan’’), its successors 
and assigns, and when acting for or on 
behalf of Al-Mashan, his 
representatives, agents, assigns and 
employees (‘Denied Person’”’), may not, 
directly or indirectly, participate in any 
way in any transaction involving any 
commodity, software or technology 
(hereinafter collectively referred to as 
“‘item’’) exported or to be exported from 
the United States that is subject to the 
Regulations, or in any other activity 
subject to the Regulations, including, 
but not limited to: 

A. Applying for, obtaining, or using 
any license, License Exception, or 
export control document; 

B. Carrying on negotiations 
concerning, or ordering, buying, 
receiving, using, selling, delivering, 
storing, disposing of, forwarding, 
transporting, financing, or otherwise. 
servicing in any way, any transaction 
involving any item exported or to be 
exported from the United States that is 
subject to the Regulations, or in any 


other activity subject to the Regulations; 
or 

C. Benefitting in any way from any 
transaction involving any item exported 
or to be exported from the United States 
that is subject to the Regulations, or in 
any other activity subject to the 
Regulations. 

Second, that no person may, directly 
or indirectly, do any of the following: 

A. Export or reexport to or on behalf 
of the Denied Person any item subject to 
the Regulations; 

B. Take any action that facilities the 
acquisition or attempted acquisition by 
the Denied Person of the ownership, 
possession, or control of any item 
subject to the Regulations that has been 
or will be exported from the United 
States, including financing or other 
support activities related to a 
transaction whereby the Denied Person 
acquires or attempts to acquire such 
ownership, possession or control; 

C. Take any action to acquire from or 
to facilitate the acquisition or attempted 
acquisition from the Denied Person of 
any item subject to the Regulations that 
has been exported from the United 
States; 

D. Obtain from the Denied Person in 
the United States any item subject to the 
Regulations with knowledge or reason 
to know that the item will be, or is 
intended to be, exported from the 
United States; or 

E. Engage in any transaction to service 
any item subject to the Regulations that 
has been or will be exported from the 
United States and that is owned, 
possessed or controlled by the Denied 
Person, or service any item, of whatever 
origin, that is owned, possessed or 
controlled by the Denied Person if such 
service involves the use of any item 
subject to the Regulations that has been 
or will be exported from the United 
States. For purposes of this paragraph, 
servicing means installation, 
maintenance, repair, modification or 
testing. 

Third, that, after notice and 
opportunity for comment as provided in 
Section 766.23 of the Regulations, any 
person, firm, corporation, or business 
organization related to the Denied 
Person by affiliation, ownership, 
control, or position of responsibility in 
the conduct of trade or related services 
may also be made subject to the 
provisions of this Order. 

Fourth, that this Order does not 
prohibit any export, reexport, or other 
transaction subject to the Regulations 
where the only items involved that are 
subject to the Regulations are the 
foreign-produced direct product of U.S.- 
origin technology. 
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Fifth, that this Order shall be served 
on the Denied Person and on BIS, and 
shall be published in the Federal 
Register. In addition, the ALJ’s 
Recommended Decision and Order, 
except for the section related to the 
Recommended Order, shall be ; 
published in the Federal Register. 

This Order, which constitutes the 
final agency action in this matter, is 
effective upon publication in the 
Federal Register. 

Dated: September 18, 2006. 

Mark Foulon, 
- Acting Under Secretary of Commerce for 
Industry and Security. 


Recommended Decision and Order 


On October 24, 2004, the Bureau of 
Industry and Security, U.S. Department 
of Commerce (““BIS’’), issued a changing 
letter initiating this administrative 
enforcement proceeding against 
Mohammad Al-Mashan (“Al-Mashan’’). 
The charging letter alleged that Al- 
Mashan committed one violation of 
§ 764.2(a) and one violation of § 764.2(e) 
of the Export Administration 
Regulations (currently codified at 15 
CFR parts 730-774 (2006)) (the 
“Regulations”’).1 The Regulations are 
issued under the Export Administration 
Act of 1979, as amended (50 U.S.C. app. 
2401-2420 (2000)) (the “‘Act”’).2 In 
accordance with § 766.7 of the 
Regulations, BIS has moved for the 
issuance of an Order of Default against 
Al-Mashan as Al-Mashan has failed to 
file an answer to the allegations in the 
charging letter issued by BIS within the 
time period required by law. 


A. Legal Authority for Issuing an Order’ 
of Default 


Section 766.7 of the Regulations states 
that BIS may file a motion for an order 
of default if a respondent fails to file a 


1 The violations charged occurred from 1999 
through 2000. The Regulations governing the 
violations at issue are found in the 1999 through 
2000 versions of the Code of Federal Regulations 
(15 CFR parts 730-774 (1999-—2006)). Actions taken 
during this administrative enforcement proceeding 
are governed by the Regulations in effect at the time 
such actions take place. 

2 From August 21, 1994 through November 12, 
2000, the Act was in lapse. During that period, the 
President, through Executive Order 12924, which 
had been extended by successive Presidential 
Notices, the last of which was August 3, 2000, 3 
CFR, 2000 Comp. 397 (2001), continued the 
Regulations in effect under the International 
Emergency Economic Powers Act, 50 U.S.C. 1701- 
1706 (2000) (“IEEPA”). On November 13, 2000, the 
Act was reauthorized and it remained in effect 
through August 20, 2001. Since August 21, 2001, 
the Act has been in lapse and the President, through 
Executive Order 13222 of August 17, 2001, 3 CFR, 
2001 Comp. 783 (2002), as extended by the Notice 
of August 2, 2005, 70 FR 45273 (Aug. 5, 2005), has 
continued the Regulations in effect under the 
IEEPA. 


timely answer to a charging letter. That 


section, entitled Default, provides in 


pertinent part: 

Failure of the respondent to file an answer 
within the time provided constitutes a waiver 
of the respondent’s right to appear and 
contest the allegations in the charging letter. 
In such event, the administrative law judge, © 
on BIS’s motion and without further notice 
to the respondent, shall find the facts to be 
as alleged in the charging letter and render 
an initial or recommended decision 
containing findings of fact and appropriate 
conclusions of law and issue or recommend 
an order imposing appropriate sanctions. 


15 CFR 766.7 (2006). 


Pursuant to § 766.6 of the Regulations, 
a respondent must file an answer to the 
charging letter “within 30 days after 
being served with notice of the issuance 
of the charging letter’ initiating the 
proceeding. 


B. Service of the Notice of Issuance of 
Charging Letter 


In this case, BIS served notice of 
issuance of the charging letter in 
accordance with § 766.3(b)(1) of the 
Regulations when it sent a copy of the 
charging letter by registered mail to Al- 
Mashan at his last known address on 
October 25, 2004. After the letter was 
returned unopened, BIS then sent a 
copy of the charging letter by registered 
mail to Al-Mashan at the only other 
known address for him. That letter was 
also returned to BIS, but postage marks 
indicated that the letter had remained in 
Kuwait for approximately one month. 
Finally, in one last attempt to provide 
actual notice to Al-Mashan, BIS mailed 
a copy of the charging letter to his last 
known address via Federal Express. The 
final letter was delivered. 

Although there is no evidence that the 
letters were actually refused by Al- 
Mashan himself, Al-Mashan is 
determined to have constructively | 
refused delivery as of the date upon 
which the notice that was sent out on 
October 25, 2004 was returned to BIS. 

I find that the delivery of a charging 
letter is deemed constructively refused 
when the letter has been properly 
served at the respondent’s last known 
address in accordance with § 766.3 of 
the Regulations but has been returned to 
BIS as undeliverable. See In re Export 
Materials, Inc. (Docket No. 98-BXA-09), 
64 FR 40820, (July 28, 1999) (Decision 
and Order); see also In re Modern 
Engineering Services, Ltd. (Docket No. 
97-BXA-01), 65 FR 81822 (Dec. 27, 
2000) (Decision and Order). BIS may 
legally pursue a default judgment 
against him because more than thirty 
(30) days have passed without response 
from Al-Mashan. 


C. Summary of Violations Charged 


The charging letter issued by BIS 
included a total of two charges. 
Specifically, the charging letter alleged 
that during the period between on or 
about October 27, 1999 and on or about 
February 23, 2000, Al-Mashan engaged 
in conduct prohibited by the 
Regulations when he transferred an 
uncooled infrared camera, an item 
subject to the Regulations, to an 
individual from the United Arab 
Emirates in violation of a BIS license 
condition. The BIS license that 
authorized the export of the camera 
from the United States to Al-Mashan 
prohibited the resale, transfer, or 
reexport of the camera to anyone other 
than the approved end-users on the — 
license without prior authorization by _ 
the U.S. Government. In transferring the 
camera to a non-approved end-user 
without prior U.S. Government 
authorization Al-Mashan committed one 
violation of § 764.2(e) of the 
Regulations. 

The charging letter further alleged 
that during the period on or about 
October 27, 1999 and on or about 
February 23, 2000, Al-Mashan 
transferred an uncooled infrared 
camera, an item subject to the 
Regulations, to an individual transferred 
from the United Arab Emirates with 
knowledge or reason to know that a 
violation would subsequently occur in 
connection with the item. Specifically, 
at the time Al-Mashan transferred the 
camera, he knew or had reason to know 
that the BIS license authorizing the 
export of the camera from the United 
States to Al-Mashan prohibited the 
resale, transfer, or reexport of the 
camera by Al-Mashan to any entity 
other than those listed on the license as 
approved end-users without prior U.S. 
Government authorization. In 
transferring the camera with such 
knowledge, Al-Mashan committed one 
violation of § 764.2(e) of the 
Regulations. 


D. Penalty Recommendation 
[Redacted Section] 
[Redacted Section] 

E. Conclusion 


Accordingly, I am referring this 
Recommended Decision and Order to 
the Under Secretary of Commerce for 
Industry and Security for review and 
final action for the agency, without 
further notice to the Respondent, as 
provided in § 766.7 of the Regulations. 

Within thirty (30) days after receipt of 
this Recommended Decision and Order, 
the Under Secretary shall issue a written 
order affirming, modifying, or vacating 
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the Recommended Decision and Order. 
See 15 CFR 766.22(c). 

Done and Dated August 30, 2006. 

Joseph N. Ingolia, 

Chief Administrative Law Judge. 

{FR Doc. 06-8066 Filed 9-21-06; 8:45 am] 
BILLING CODE 3510-33-M 


DEPARTMENT OF COMMERCE 


Bureau of Industry and Security 
[Docket No. 04—BIS-—21] 


In the Matter of Mohammad Al-Mashan 
Group, Jieeb Asoukh Commercial 
Area, Alwaha Complex, First Floor #1, 
Safat, Kuwait and P.O. Box 5909, Safat 
13060 Kuwait, Respondent; Decision 


and Order 


In a charging letter filed on October 
25, 2004, the Bureau of Industry and 
Security (‘‘BIS’’) alleged that 
Respondent, Mohammad Al-Mashan 
Group (“MAMG”), committed two 
violations of the Export Administration 
Regulations (“Regulations”) 1, issued 
under the Export Administration Act of 
1979, as amended (50 U.S.C. app. 
Sections 2401-2420 (2000)) (the 
“Act’”).2 

Specifically, the charging letter 
alleged that during the period between 
on or about October 27, 1999 and on or 
about February 23, 2000, MAMG 
engaged in conduct prohibited by the 
Regulations when it transferred an 
uncooled infrared camera, an item 
subject to the Regulations and 
controlled on the Commerce Control 
List for national security reasons, to an 
individual from the United Arab 
Emirates in violation of a BIS license 
condition. The BIS license that 
authorized the export of the camera - 


1 The charged violations occurred from 1999 
through 2000. The Regulations governing the 
violations at issue are found in the 1999 through 
2000 versions of the Code of Federal Regulations 
(15 CFR Parts 730-774 (1999-2000)). Actions taken 
during this adminiStrative enforcement proceeding 
are governed by the Regulations in effect at the time 
such actions take place. 

2From August 21, 1994 through November 12, 
2000, the Act was in lapse. During that period, the 
President, through Executive Order 12924, which 
had been extended by successive Presidential 
Notices, the last of which was August 3, 2000 (3 
CFR, 2000 Comp. 297 (2001)), continued the 
Regulations in effect under the International 
Emergency Economic Powers Act (50 U.S.C. 
Sections 1701-1706 (2000)) (“IEEPA”’). On 
November 13, 2000, the Act was reauthorized and 
it remained in effect through August 20, 2001. Since 
August 21, 2001, the Act has been in lapse and the 
President, through Executive Order 13222 of August 
17, 2001 (3 CFR, 2001 Comp. 783 (2002)), which 
has been extended by successive Presidential 
Notices, the most recent being that of August 3, 
2006 (71 FR 44,551 (August 7, 2006)), has 
continued the Regulations in effect under IEEPA. | 


from the United States to MAMG 
prohibited the resale, transfer, or 
reexport of the camera to anyone other 
than the approved end-users on the 
license without prior authorization by 
the U.S. Government. In transferring the 
camera to a non-approved end-user 
without prior U.S. Government 
authorization, MAMG committed one 
violation of Section 764. 2(a) of the 
Regulations. 

he charging letter further alleged 
that during the period on or about 
October 27, 1999 and on or about 
February 23, 2000, MAMG transferred 
an uncooled infrared camera, anitem _ 
subject to the Regulations and 
controlled on the Commerce Control 
List for national security reasons, to an 
individual from the United Arab 
Emirates with knowledge, or reason to 
know, that a violation would 
subsequently occur in connection with 
the item. Specifically, at the time 
MAMG transferred the camera, it knew, 
or had reason to know, that the BIS 
license authorizing the export of the 
camera from the United States to 
MAMG prohibited the resale, transfer, 
or reexport of the camera by MAMG to 
any entity other than those listed on the 
license as approved end-users without 
prior U.S. Government authorization. In 
transferring the camera with such 
knowledge, MAMG committed one 
violation of Section 764.2(e) of the 
Regulations. 

In accordance with Section 766.3 of 
the Regulations, on October 25, 2004, 
BIS mailed the notice of issuance of the 
charging letter by registered mail to 
MAMG at its last known address. The 
charging ietter was returned to BIS 
unopened. As stated in the ALJ’s 
Recommended Decision and Order, 
although service of the notice of 
issuance of the charging letter by 


‘registered mail did not result in actual 


delivery of the charging letter, MAMG 
constructively refused delivery of the 
charging letter when it was served in 
accordance with Section 766.3 of the 
Regulations but returned to BIS as 
undeliverable. To date, MAMG has not 
filed an answer to the charging letter 
with the ALJ, as required by the 
Regulations. 

In accordance with Section 766.7 of 
the Regulations, and because more than 
thirty days had passed since delivery of 
the charging letter was constructively 
refused, BIS filed a Motion for Default 
Order on July 19, 2006. This Motion for 
Default Order recommended that 
MAMG be denied export privileges 
under the Regulations for a period of ten 
years. Under Section 766.7(a) of the 
Regulations, “[flailure of the respondent 
to file an answer within the time 


provided constitutes a waiver of the 

respondent’s right to appear,” and “‘on 

BIS’s motion and without further notice 

to the respondent, [the ALJ] shall find 

ee facts to be as alleged in the charging 
etter.” 

On August 30, 2006, based on the 
record before him, the ALJ found 
MAMG in default, and issued a 
Recommended Decision and Order in 
which he found that MAMG committed 
one violation of Section 764.2(a) and 
one violation of Section 764.2(e) of the 
Regulations. The ALJ recommended the 
penalty of denial of MAMG’s export 
privileges for ten years. 

The ALJ’s Recommended Decision 
and Order, together with the entire 
record in this case, has been referred to 
me for final action under Section 766.22 
of the Regulations. 

I find that the record supports the 
AL)’s findings of fact and conclusions of 
law. | also find that the penalty. 
recommended by the ALJ is appropriate, 
given the nature of the violations, the 
lack of mitigating circumstances, and 
the importance of preventing future 
unauthorized exports. 

Based on my review of the entire 
record, I affirm the findings of fact and 
conclusions of law in the ALJ’s 
Recommended Decision and Order. 

Accordingly, it is therefore ordered, 

First, that, kor a period of ten (10) 
years from the date this Order is 
published in the Federal Register, 
Mohammad AI-Mashan Group, Jleeb 
Asoukh Commercial Area, Alwaha 
Complex, First Floor #1, Safat, Kuwait 
and with an address at P.O. Box 5909, 
Safat 13060 Kuwait (‘““MAMG’”’), its 
successors and assigns, and when acting 
for or on behalf of MAMG, its 
representatives, agents, assigns and 
employees (‘Denied Person’), may not, 
directly or indirectly, participate in any 
way in any transaction involving any 
commodity, software or technology 
(hereinafter collectively referred to as 
“item”) exported or to be exported from ~ 
the United States that is subject to the 
Regulations, or in any other activity 
subject to the regulations, including, but 
not limited to: 

A. Applying for, obtaining, or using 
any license, License Exception, or 
export control document; 

. Carrying on negotiations 
concerning, or ordering, buying, 
receiving, using, selling, delivering, 
storing, disposing of, forwarding, 
transporting, financing, or otherwise 
servicing in any way, any transaction 
involving any item exported or to be 
exported from the United States that is 
subject to the Regulations, or in any 
other activity subject to the Regulations; 
or 
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C. Benefitting in any way from any 
transaction involving any item exported 
or to be exported from the United States 
that is subject to the Regulations, or in 
any other activity subject to the 
Regulations. 

econd, that no person may, directly 
or indirectly, do any of the following: 

A. Export or reexport to or on behalf 
of the Denied Person any item subject to 
the Regulations; 

B. Take any action that facilitates the 
acquisition or attempted acquisition by 
the Denied Person of the ownership, 
possession, or control of any- item 
subject to the Regulations that has been 
or will be exported from the United 
States, including financing or other 
support activities related to a 
transaction whereby the Denied Person 
acquires or attempts to acquire such 
ownership, possession or control; 

C. Take any action to acquire from or 
to facilitate the acquisition or attempted 
acquisition from the Denied Person of 
any item subject to the Regulations that 
has been exported from the United 
States; 

D. Obtain from the Denied Person in 
the United States any item subject to the 
Regulations with knowledge or reason 
to know that the item will be, or is 
intended to be, exported from th 
United States; or 

E. Engage in any transaction to service 
any item subject to the Regulations that 
has been or will be exported from the 
United States and that is owned, 
possessed or controlled by the Denied 
Person, or service any item, of whatever 
origin, that is owned, possessed or 
controlled by the Denied Person if such 
service involves the use of any item 
subject to the Regulations that has been 
or will be exported from the United 
States. For purposes of this paragraph, 
servicing-means installation, 
maintenance, repair, modification or 
testing. 

Third, that, after notice and 
‘opportunity for comment as provided in 
Section 766.23 of the Regulations, any 
person, firm, corporation, or business 
organization related to the Denied 
Person by affiliation, ownership, * 
control, or position of responsibility in 
the conduct of trade or related services 
may also be made subject to the 
provisions of this Order. 

Fourth, that this Order does not 
prohibit any export, reexport, or other 
transaction subject to the Regulations 
where the only items involved that are 
subject to the Regulations are the 
foreign-produced direct product of U.S.- 
origin technology. 

Fifth, thai this Orde: shia’! be served 
on the Denied Person and on BIS, and 
shall be published in the Federal 


Register. In addition, the ALJ’s’ 
Recommended Decision and Order, 
except for the section related to the 
Recommended Order, shall be 
published in the Federal Register. 

This Order, which constitutes the 
final agency action in this matter, is 
effective upon publication in the 
Federal Register. 


Dated: September 18, 2006. 
Mark Foulon, 


Acting Under Secretary of Commerce for 
Industry and Security. 


Recommended Decision and Order 


On October 24, 2004, the Bureau of 
Industry and Security, U.S. Department 
of Commerce (‘‘BIS”’), issued a charging 
letter initiating this administrative 
enforcement proceeding against the 
Mohammad Al-Mashan Group 
(“MAMG’”’). The charging letter alleged 
that MAMG committed one violation of 
§ 764.2(a) and one violation of § 764.2(e) 
of the Export Administration 
Regulations (currently codified at 15 
CFR Parts 730—774 (2006)) (the 
“‘Regulations’’).! The Regulations are 
issued under the Export Administration 
Act of 1979, as amended (50 U.S.C. app. 
2401-2420 (2000)) (the “‘Act’’).2 In 
accordance with § 766.7 of the 
Regulations, BIS has moved for the 
issuance of an Order of Default against 
MAMG for failure to file an answer to 
the allegations contained in the charging 
letter issued by BIS within the time 
period required by law. 


A. Legal Authority for Issuing an Order 
of Default 


Section 766.7 of the Regulations states 
that BIS may file a motion for an order 
of default if a respondent fails to file a 
timely answer to a charging letter. That 
section, entitled Default, provides in 


pertinent part: 


.The violations charged occurred from 1999 
through 2000. The Regulations governing the 
violations at issue are found in the 1999 through 
2000 versions of the Code of Federal Regulations 
(15 CFR Parts 730-774 (1999—2000)). Actions taken 
during this administrative enforcement proceeding 
are governed by the Regulations in effect at the time 
such actions take place. 

? From August 21, 1994 through November 12, 
2000, the Act was in lapse. During that period, the 
President, through Executive Order 12,924, which 
had been extended by successive Presidential 
Notices, the last of which was August 3, 2000, 3 
CFR, 2000 Comp. 397 (2001), continued the 
Regulations in effect under the International 
Emergency Economic Powers Act, 50 U.S.C. 1701- 
1706 (2000) (“IEEPA’’). On November. 13, 2000, the 
Act was reauthorized and remained in effect 
through August 20, 2001. Since August 21, 2001, 
the Act has been in lapse and the President, through 
Executive Order 13,222 of August 17, 2001, 3 CFR, 
2001 Comp. 783 (2002), as extended by the Notice 
of August 2, 2005, 70 FR 45,273 (Aug. 5, 2005), has 
continued the Regulations in effect under the 
IEEPA. 


Failure of the respondent to file an answer 
within the time provided constitutes a waiver 
of the respondent’s right to appear and 
contest the allegations in the charging letter. . 
In such event, the administrative law judge, 
on BIS’s motion and without further notice 
to the respondent, shall find the facts to be 
as alleged in the charging letter and render 
an initial or recommended decision 
containing findings of fact and appropriate 
conclusions of law and issue or recommend 
an order imposing appropriate sanctions. 
15 CFR 766.7 (2006). 

Pursuant to § 766.6 of the Regulations, 
a respondent must file an answer to the 
charging letter ‘‘within 30 days after 
being served with notice of the issuance 
of the charging letter” initiating the 
proceeding. 


B. Service of the Notice of Issuance of 
Charging Letter 


In this case, BIS served notice of 
issuance of the charging letter in 
accordance with § 766.3(b)(1) of the 
Regulations when it sent a copy of the 
charging letter by registered mail to 
MAMG at its last known address on 
October 25, 2005. After the letter was 
returned unopened, BIS sent a copy of 
the charging letter by registered mail to 
MAMG at its only other known address. 
That letter was also returned to BIS, but 
postage marks indicated that the letter 
had remained in Kuwait for 
approximately one month. Finally, in 
one last attempt to provide actual notice 
to MAMG, BIS mailed a copy of the 
charging letter to its last known address 
via Federal Express. The final letter was 
delivered. 

Although there is no evidence that the 
letters were actually refused by a 
representative of MAMG, MAMG is 
determined to have constructively 
refused delivery as of the date the notice 
sent out.on October 25, 2004 was 
returned to BIS. I find that delivery of 
a charging letter is deemed 
constructively refused when the letter 
has been properly served at the 
respondent’s last known address in 
accordance with § 766.3 of the 
Regulations but has been returned to - 
BIS as undeliverable. See In re Export 
Materials, Inc. (Docket No. 98~BXA-09), 
64 FR 40,820, (July 28, 1999) (Decision 
and Order); see also In re Modern 
Engineering Services, Ltd. (Docket No. 
97-BXA-01}, 65 FR 81,822 (Dec. 27, 
2000), (Decision and Order). BIS may 
legally pursue a default judgment 
against MAMB because more than thirty 
(30) days have passed without response 
from MAMG. 


C. Summary of Violations Charged 


The charging !etier issued by BIS 


‘included a total of two charges. 


Specifically, the charging letter alleged 
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that during the period between on or 
about October 27, 1999 and on or about 
February 23, 2000, MAMG engaged in 
conduct prohibited by the Regulations 
when it transferred an uncooled infrared 
camera, an item subject to the 
Regulations, to an individual from the 
United Arab Emirates in violation of a 
BIS license condition. The BIS license 
that authorized the export of the camera 
from the United States to MAMG 
prohibited the resale, transfer, or 
reexport of the camera to anyone other 


_than the approved end-users on the 


license without prior authorization by 
the U.S. Government. In transferring the 
camera to a non-approved end-user - 
without prior U.S. Government 
authorization, MAMG committed one 
violation of § 764.2(a) of the 
Regulations. 

The charging letter further alleged 
that during the period on or about 
October 27, 1999 and on or about 
February 23, 2000, MAMG transferred 
an uncooled infrared camera, an item 
subject to the Regulations, to an 
individual from the United Arab 
Emirates with knowledge or reason to 
know that a violation would 
subsequently occur in connection with 
the item. Specifically, at the time 


~“MAMG transferred the camera, it knew 


or had reason to know that the BIS 
license authorizing the export ofthe .- 
camera from the United States to 
MAMG prohibited the resale, transfer, 
or reexport of the camera by MAMG to 
any entity other than those listed on the 
license as approved end-users without 
prior U.S. Government authorization. In 
transferring the camera with such 
knowledge, MAMG,committed one 
violation of § 764.2(e) of the 
Regulations. 


D. Penalty Recommendation 
[REDACTED SECTION] 
E. Conclusion 


Accordingly, I am referring this 
Recommended Decision and Order to 
the Under Secretary of Commerce for 
Industry and Security for review and 
final action for the agency, without 
further notice to the Respondent, as 
provided in § 766.7 of the Regulations. 

Within thirty (30) days after receipt of 
this Recommended Decision and Order, 
the Under Secretary shall issue a written 
order affirming, modifying, or vacating 
the Recommended Decision and Order. 
See 15 CFR 766.22(c). 


Done and Dated August 30th, 2006. 
Joseph N. Ingolia, 
Chief Administrative Law Judge. 
[FR Doc. 06-8067 Filed 9—21—06; 8:45 am] 
BILLING CODE 3510-33-M 


DEPARTMENT OF COMMERCE 


Bureau of Industry and Security 


Deemed Export Advisory Committee; 
Notice of Partially Closed Meeting 


The Deemed Export Advisory 
Committee (DEAC) will meet on October. 
12, 2006, 9 a.m., in the main lobby of 
the Herbert C. Hoover Building, 14th 
Street between Constitution and 
Pennsylvania Avenues, NW., 
Washington, DC. The Committee shall 
advise the Secretary on deemed export 
licensing policy. A tentative agenda of 
topics for discussion is listed below. 
While these topics will likely be 
discussed, this list is not exhaustive and 
there may be discussions on other 
related items during the public session. 


October 12 
Public Session 


1. Introductory Remarks. 

2. Current Deemed. Export Control 
Policy Issues. 

3. Technology Transfer Issues. 

4. U.S. Industry Competitiveness. 

5. U.S. Academic and Government 
Research Communities. 


Closed Session 


6. Discussion of matters determined to 
be exempt from the provisions relating 
to public meetings found in 5 U.S.C. 
app.2 §§ 10(a)(1) and 10(a)(3). 

A limited number of seats will be 
available for the public session. 
Reservations are not accepted. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. 

The public may submit written 
statements at any time before or after the 
meeting. However, to facilitate 
distribution of public presentation 
materials to Committee members, the 
Committee suggests that public 
presentation materials or comments be 
forwarded before the meeting to Ms. 
Yvette Springer at 
Yspringer@bis.doc.gov. 

The Assistant Secretary for 
Administration, with the concurrence of 


-the delegate of the General Counsel, 


formally determined on September 14, 
2006, pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. app.2 § (10)(d)), that 
the portion of the meeting dealing with 
matters that are (A) specifically 
authorized under criteria established by 
an Executive order to be kept secret in 
the interests of national defense or 
foreign policy and (B) in fact properly 
classified pursuant to such Executive 
order (5 U.S.C. 552b(c)(1)(A) and (1)(B)), 
shall be exempt from the provisions 


relating to public meetings found in 5 
U.S.C. app.2 §§ 10(a)(1) and 10(a)(3). 
The remaining portions of the meeting 
will be open to the public. 

For more information, call Yvette 
Springer at (202) 482-4814. 

Dated: September 19, 2006. 
Yvette Springer, 
Committee Liaison Officer. 
[FR Doc. 06-8068 Filed 9-21-06; 8:45 am] 
BILLING CODE 3510-JT-M 


DEPARTMENT OF COMMERCE. 


International Trade Administration 
[A-427-801] 


Ball Bearings and Parts Thereof from 
France: Notice of Court Decision Not in 
Harmony 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce 

SUMMARY: On September 1, 2006, the 
United States Court of International 
Trade affirmed in part and struck in part 
the Department of Commerce’s 
redetermination on remand of the final 
results of the administrative review of 
the antidumping duty order on ball 
bearings and parts thereof from France. 
See SKF USA Inc., SKF France S.A., and 
Sarma v. United States, Court No. 03- 
00490, slip op. 06-133 (CIT 2006). The 
Department is now issuing this notice of 
court decision not in harmony with the 
Department’s determination. 

EFFECTIVE DATE: September 22, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Yang Jin Chun or Richard Rimlinger, 
AD/CVD Operations, Office 5, Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Aveniie, NW, Washington, DC 20230; 
telephone: (202) 482-5760 or (202) 482-— 
4477, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 

On June 16, 2003, the Department of 
Commerce (the Department) published 
the final results of the administrative 
review of the antidumping duty order 
on ball bearings and parts thereof from 
France for the period May 1, 2001, 
through April 30, 2002. See Ball 
Bearings and Parts Thereof from France, 
et al.; Final Results of Antidumping 
Duty Administrative Reviews, 
Rescission of Administrative Reviews in 
Part, and Determination Not to Revoke 
Order in Part, 68 FR 35623 (June 16, 
2003). SKF France S.A., SKF USA Inc., 
and Sarma (hereafter “‘SKF’’) filed a 
lawsuit challenging the final results. On 
August 24, 2005, the United States 


° 

| 
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Court of International Trade (CIT) 
ordered the Department to re-evaluate 
and re-examine its decision by 
providing evidentiary support for using 
partial adverse facts available unrelated 
to SKF’s alleged failure to offer evidence 
at verification or, in the alternative, to 
recalculate SKF’s margin using SKF’s 
own information. See SKF USA Inc., 
SKF France S.A., and Sarma v. United 
States, 391 F. Supp. 2d 1327, 1337 (CIT 
2005). In accordance with the CIT’s 
remand order in SKF, 391 F. Supp. 2d 
at 1337, the Department filed its 
redetermination on remand of the final 
results (remand results) on December 
21, 2005. On September 1, 2006, the CIT 
affirmed in part and struck in part the 
Department’s remand results. The 
stricken parts of the remand results do 
not affect the weighted—average margin 
the Department recalculated for SKF in 
the remand results. See SKF, slip op. 
06-133. 


~ Decision Not in Harmony 


The CIT ruled that the Department’s 
decision to use partial facts available 
with respect to SKF’s margin calculation 
was not supported by substantial 
evidence on the record. The changes to 
our calculations with respect to SKF 
resulted in a change in the weighted— 
average margin for ball bearings and 
parts thereof from 6.70 percent to 6.19 
percent for the period of review. 
Accordingly, absent an appeal or, if 
appealed, upon a “conclusive” decision 
by the CIT, we will amend our final 
results of this review to reflect the 
recalculation of the margin for SKF. 
Suspension of Liquidation 

The United States Court of Appeals 
for Federal Circuit (CAFC) held that the 
Department must publish notice of a 
decision of the CIT or the CAFC which 
is not in harmony with the Department’s 
determination. See The Timken 
Company v. United States, 893 F.2d 
337, 341 (Fed. Cir. 1990). Publication of 
this notice fulfills that obligation. The 
CAFC also held that, in such a case, the 
Department must suspend liquidation 
until there is a “conclusive” decision in 
the action. Id. Therefore, the 
Department must suspend liquidation 
pending the expiration of the period to 
appeal the CIT’s September 1, 2006, 
decision or pending a final decision of 
the CAFC if that decision is appealed. 

Because entries of ball bearings and 
parts thereof from France produced by, 
exported to, or imported into the United 
States by SKF are currently being 
suspended pursuant to the court’s 
injunction order in effect, the 
Department does not need to order U.S. 
Customs and Border Protection to 


suspend liquidation of affected entries. 
The Department will not order the 
lifting of the suspension of liquidation 
on entries of ball bearings and parts 
thereof made during the review period 
before a court decision in this lawsuit 
becomes final and conclusive. 

We are issuing and publishing this 
notice in accordance with section 
516A(c)(1) of the Tariff Act of 1930, as 
amended. 


Dated: September 12, 2006. 
Barbara E. Tillman, 


Acting Assistant Secretary for seins 
Administration. 


[FR Doc. 06-8076 Filed 9-21-06; 8:45 am] 
BILLING CODE 3510-DR-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-570-875] 


Non-Malleable Cast Iron Pipe Fittings 
from the People’s Republic of China: 
Notice of Partial Rescission of 
Antidumping Duty Administrative 
Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: On May 31, 2006, the 
Department of Commerce (“‘the 
Department”) initiated the third 
administrative review of the 
antidumping duty order on non— 
malleable cast iron pipe fittings from the 
People’s Republic of China (‘“‘PRC”’) 
covering the period April 1, 2005, 
through March 31, 2006. See Initiation 
of Antidumping and Countervailing 
Duty Administrative Reviews and 
Request for Revocation in Part, 71 FR 
30864 (May 31, 2006) (‘‘Initiation 
Notice’’). On July 25, 2006, the review 
request was withdrawn with respect to 
two parties. Therefore, the Department 
is partially rescinding the 


_administrative review of sales of non— 


malleable cast iron pipe fittings with 
respect to the entities for whom the 
review requests have been withdrawn. 
EFFECTIVE DATE: September 22, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Hilary E. Sadler, Esq., AD/CVD 
Operations, Office 8, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Room 4416, Washington, 
DC 20230; telephone: (202) 482-4340. 


_ SUPPLEMENTARY INFORMATION: 


Background 


On April 3, 2006, the Department 
published a notice of opportunity to 


request an administrative review of the 
antidumping duty order on non— 
malleable cast iron pipe fittings from the 
PRC for the period April 1, 2005 
through March 31, 2006. See 
Antidumping or Countervailing Duty 
Order, Finding, or Suspended —~ 
Investigation; Opportunity to Request 
Administrative Review, 71 FR 16549 
(April 3, 2006). On April 21, 2006, 
Myland Industrial Co., Ltd. (“Myland”’) 
and Buxin Myland (Foundry) Ltd. 
(““Buxin’’) requested an administrative 
review of their sales to the United States 


- during the period of review (“POR’’) of 


merchandise produced by Buxin and 
exported by Myland. On April 28, 2006, 
Ward Manufacturing, Inc. (““Ward’’), a 
domestic producer of non—malleable 
cast iron pipe fittings, requested an 
administrative review of the sales to the 
United States during the POR of 
merchandise produced and/or exported 
by Jinan Meide Corporation (“JMC”) 
and SFTEC. Pursuant to these requests, 
the Department initiated an 
administrative review of the 
antidumping duty order on non— 
malleable cast iron pipe fittings from the 
PRC. See Initiation Notice. On July 25, 
2006, Ward timely withdrew its request 
for an administrative review of non— 
malleable cast iron pipe fittings from the 
PRC regarding merchandise produced 
and/or exported by JMC and SFTEC. 


Partial Rescission of Review 


Pursuant to 19 CFR 351.213(d)(1), the 
Department will rescind an 
administrative review, in whole or in 
part, if a party that requested a review 
withdraws the request within 90 days of 
the date of publication of the notice of 
initiation. In this case, Ward withdrew 
its request for an administrative review 
of JMC and SFTEC within 90 days from 
the date of initiation. No other 
interested party requested a review of 
JMC and SFTEC. Therefore, the 
Department is rescinding this review 
with respect to JMC and SFTEC, in 
accordance with 19 CFR 351.213(d)(1). 
The review will continue with respect 
to Myland and Buxin. 


Assessment 


The Department will instruct U.S. 
Customs and Border Protection (‘‘CBP”’) 
to assess antidumping duties on all 
appropriate entries for JMC and SFTEC. 
Antidumping duties shall be assessed at 
rates equal to the cash deposit of 
estimated antidumping duties required 
at the time of entry, or withdrawal from 
warehouse, for consumption, in 
accordance with 19 CFR 
351.212(c)(1)(i). The Department will 
issue appropriate assessment 
instructions directly to CBP within 15 


= 
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days of publication of this notice in the 
Federal Register. 


Notification to Importers 


This notice serves as a final reminder 
to importers of their responsibility 
under 19 CFR 351.402(f) to file a 
certificate regarding the reimbursement 
of antidumping duties prior to 
liquidation of the relevant entries 
during this review period. Failure to 
comply with this requirement could 
result in the Secretary’s assumption that 
reimbursement of antidumping duties 
occurred and subsequent assessment of 
double antidumping duties. 


Notification Regarding Administrative 
Protective Orders (““APOs”’) 


This notice also serves as a reminder 
to parties subject to APOs of their 
responsibility concerning the return or 
destruction of proprietary information 
disclosed under an APO in accordance 
with 19 CFR 351.305, which continues 
to govern business proprietary 
information in this segment of the 
proceeding. Timely written notification 
of the return/destruction of APO 
materials or conversion to judicial ~- 
protective order is hereby requested. 
Failure to comply with the regulations 
and terms of an APO is a violation 
which is subject to sanction. 

This notice is in accordance with 
section 777(i)(1) of the Tariff Act of 
1930, as amended, and 19 CFR 
351.213(d)(4) of the Department’s 
regulations. 


Dated: September 11, 2006. 
Stephen J. Claeys, 


Deputy Assistant Secretary for Import 
Administration. 


[FR Doc. 06-8075 Filed 9-21-06; 8:45 = 
BILLING CODE 3510-DS-S- 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 091806C] 


Endangered Species; File No. 1591 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice; receipt of application. 


SUMMARY: Notice is hereby given that 
NMFS Southwest Fisheries Science 
Center (Stephen Reilly, Responsible 
Official), 8604 La Jolla Shores Drive, La 
Jolla, CA 92038, has applied in due form 
for a permit to take green (Chelonia 
mydas), loggerhead (Caretta caretta), 
and olive ridley (Lepidochelys olivacea) 


sea turtles for purposes of scientific 
research. 

DATES: Written, telefaxed, or e-mail 
comments must be received on or before 
October 23, 2006. 

ADDRESSES: 

- The application and related 


documents are available for review 


upon written request or by a 
in the following office(s): 

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301)713-2289; fax (301)427—2521; and 

Southwest Region, NMFS, 501 West 
Ocean Blvd., Suite 4200, Long Beach, 
CA 90802-4213; phone (562)980—4001; 
fax (562)980-4018. 

Written comments or requests for a 
public hearing on this application 
should be mailed to the Chief, Permits, 
Conservation and Education Division, 
F/PR1, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910. Those 


individuals requesting a hearing should 


set forth the specific reasons why a 
hearing on this particular request would 
be appropriate. 

Comments may also be submitted by 
facsimile at (301)427-2521, provided 
the facsimile is confirmed by hard copy 
submitted by mail and postmarked no 
later than the closing date of the 
comment period. 

Comments may also be submitted by 
e-mail. The mailbox address for 
providing e-mail comments is 
NMFS.Pr1Comments@noaa.gov. Include 
in the subject line of the e-mail 
comment the following document 
identifier: File No. 1591. 

FOR FURTHER INFORMATION CONTACT: 
Patrick Opay or Amy Hapeman, 
(301)713-—2289. 

SUPPLEMENTARY INFORMATION: The 
subject permit is requested under the 
authority of the Endangered Species Act 
of 1973, as amended (ESA; 16 U.S.C. 
1531 et seq.) and the regulations 
governing the taking, importing, and 
exporting of endangered and threatened 
species (50 CFR 222-226). 

The purpose of this project would be 
to continue long-term monitoring of the 
status of sea turtles in San Diego Bay, 
California. Researchers would study the 


_ species present at this temperate 


foraging area to determine their 
abundance, size ranges, growth, sex 
ratio, health status, diving behavior, 
local movements, habitat use, and 
migration routes. Turtles would be 
captured using entanglement nets and 
each animal would be flipper and 
passive integrated transponder (PIT) 
tagged, measured, weighed, sexed, 


blood sampled, and tissue sampled. A 
subset of animals be lavaged and would 
have transmitters attached to their 
carapace. A primary goal of the research 
would be to integrate data from genetic 
analysis, flipper tagging, and satellite 
telemetry to identify nesting beach 
origins of turtles occurring in San Diego 
Bay and contribute to the overall 
understanding of sea turtle stock 
structure in the Pacific Ocean. 
Researchers would compare current 
data wi*h those collected in San Diego 


. Bay since 1989 to determine growth 


rates of juveniles and adults, determine 
tag retention rates, and examine 
population abundance trends. Genetic 
studies based on blood and tissue 
samples are part of an international 
collaboration to define stock structure of 
sea turtles in the Pacific. Up to 50 green, 
5 loggerhead, and 5 olive ridley sea 
turtles would be taken annually. The 
permit would be issued for 5 years. 


Dated: September 18, 2006. 
P. Michael Payne, 


Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service. 


_ [FR Doc. 06-8079 Filed: 9-21-06; 8:45 am] 


BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 082106B] 


Endangered and Threatened Species: 
Notice of Availability of the Status 
Review for Atlantic Salmon in the 
United States 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of Availability of the 
Status Review of Atlantic Salmon. 


SUMMARY: A Biological Review Team 
(BRT) consisting of biologists from the 
Maine Atlantic Salmon Commission, 
Penobscot Indian Nation, NMFS, and 
U.S. Fish and Wildlife Service (FWS) 
have completed a Status Review of 
Atlantic salmon (Status Review for 
Anadromous Atlantic Salmon (Salmo 
salar)) in the United States. 


ADDRESSES: Requests for a copy of the 
Status Review should be addressed to 
Marcia Hobbs, NMFS, Northeast 
Regional Office, Protected Resources 
Division, One Blackburn Drive 
Gloucester, MA 01930. A copy of the 
Status Review can also be downloaded 
from the following web address: http:// 


ie 
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www.nmfs.noaa.gov/pr/species/ 
statusreviews.htm 


FOR FURTHER INFORMATION CONTACT: Rory 


Saunders, NMFS Northeast Regional 
Office, (207) 866—4049, or Pat Scida, 
NMFS Northeast Regional Office, (978) 
281-9208. 


SUPPLEMENTARY INFORMATION: 


Background 

The ESA requires that FWS and 
NMFS (Services) make listing 
determinations based on the best 
scientific and commercial information 
available after conducting a review of 
the status of species and after taking 
into account efforts to protect the 
species. In 1999 the Services completed 
. areview of the biological status of 

Atlantic salmon in the United States. 
Based on that status review, in 
November 2000, the Services listed all 
naturally reproducing remnant 
populations of Atlantic salmon from the 
Kennebec River downstream of the 
former Edwards Dam site, northward to 
the mouth of the St. Croix River 
(excluding those fish inhabiting the 
mainstem of the Penobscot River above 
the site of the former Bangor Dam) as an 
endangered Distinct Population 
Segment (DPS) under the ESA. A 
decision regarding whether or not to 
include salmon that inhabited the 
mainstems of the Kennebec River above 
the former site of Edwards Dam and the 


Penobscot River above the former site of 


Bangor Dam was deferred by the 
Services during the initial listing action 
pending genetic analysis of these 
populations. 


The 2006 Status Review 
In response to the recent availability 


of the genetic data for these populations, 


the Services convened a BRT in late 
2003 consisting of biologists from the 
Maine Atlantic Salmon Commission, 
Penobscot Indian Nation, NMFS, and 
_ FWS. The BRT was.charged with 
reviewing and evaluating all relevant 
scientific information relating to the 
current DPS delineation, determining 
the conservation status of the 
populations for which a decision was 
deferred in 2000, and assessing their 


relationship to the currently listed Gulf ~ 


of Maine (GOM) DPS. 

The BRT has completed its review of 
the biological status of Atlantic salmon 
in the United States, including an 


assessment of the adequacy of protective 


measures, the extent of implementation 
of these measures, and the effect of 
these measures on Atlantic salmon and 
their habitat. This Status Review is an 
update to the 1999 Atlantic salmon 
Status Review and discusses the status 


of salmon in the Androscoggin, 


‘ Kennebec, and Penobscot Rivers relative 


to the currently listed GOM DPS. 

Recent genetic studies indicate that 
salmon inhabiting the Kennebec and 
Penobscot Rivers are more closely 
related to other salmon inhabiting the 
GOM DPS than they are to those found 
in Canada and other parts of the world. 
Based on these studies, as well as other 
zoogeographic, hydrographic, and life 
history data, the new Status Review 
concludes that the GOM DPS should be 
comprised of all anadromous Atlantic 
salmon whose freshwater range occurs 
in the watersheds from the 
Androscoggin River northward along 
the Maine coast to the Dennys River, 
including all associated conservation 
hatchery populations used to 
supplement natural populations; 
currently, such populations are 
maintained at Green Lake and Craig 
Brook National Fish Hatcheries. A 
population viability analysis (PVA) was 
performed for the GOM DPS, including 
the Androscoggin, Kennebec, and 
Penobscot River populations, and is 
discussed in the new Status Review. 
The PVA is a way to estimate 
population growth or decline over time. 
In the new Atlantic salmon Status 
Review, PVA projections suggest that 
the likelihood of extinction of the GOM 
DPS of Atlantic salmon ranges from 19 
percent to 75 percent within the next 
100 years. The Status Review also 


includes a detailed analysis of threats to 


the DPS (as delineated by the BRT). 

NMFS contracted with the Center for 
Independent Experts to have the 2006 
Status Review independently peer 
reviewed. The reviewers were asked to 
address the following four questions: 

(1) Is the species delineation 
supported by the information 
presented? 


(2) Does the status review include and 


cite the best available scientific and 


commercial information available on the 


species and threats to it and its habitat? 

(3) Are the scientific conclusions 
sound and derived logically from the 
results? 

(4) Where available, are opposing 
scientific studies or theories 
acknowledged and discussed? 

This review has been completed and 
provided to the BRT for their 
consideration and response. The July 


2006 version of the status review, which 


is being made available to the public, 


contains modifications made by the BRT 


in light of the comments received from 
four peer reviewers. 

The Services jointly administer the 
ESA as it applies to anadromous 
Atlantic salmon. The Northeast Region 
of NMFS and Region 5 of the FWS have 


entered into a Statement of Cooperation 
in order to divide responsibility for ESA 
implementation in order to enhance 
efficiency and effectiveness. The 
Services have agreed that NMFS would 
be responsible for receiving the status 
review from the BRT, conducting a peer 
review on that status review, and 
determining and preparing any 
appropriate action under the ESA. It 
was agreed that NMFS would prepare 
and publish any associated Federal : 
Register notices. Pursuant to this 
agreement, NMFS is currently 
considering the information presented 
in the new Status Review, the comments 
from the peer reviewers, and the 
response of the BRT to the peer 
reviewers to determine if action under 
the ESA is warranted. NMFS could 
determine that a change to the 
boundaries or conservation status of the 
existing GOM DPS is warranted, that a 
separate listing action is warranted, or 
that no new action is warranted. If 
NMFS determines that a modification to 
the existing listing or a new listing is 
warranted, then a proposed rule will be 
published along with the rationale for 
that proposal. A decision regarding 
NMFS’ determination will be published 
in the Federal Register. 


Authority 

The authority for this action is the 
ESA, as amended (16 U.S.C. 1531 et 
seq.). 

Dated: September 18, 2006. 
Samuel D. Rauch, III 


Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 

[FR Doc. 06-8100 Filed 9-21-06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Draft Framework for Developing the 
National System of Marine Protected 
Areas 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce (DOC). 
ACTION: Notice of availability and 
solicitation of public comments on the 
Draft Framework for Developing the 
National System of Marine Protected 
Areas. 


SUMMARY: NOAA and the Department of 
the Interior (DOJ) jointly propose the 
Draft Framework for Developing the 
National System of Marine Protected 
Areas (Draft Framework), as required by 


ve 

| 
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Executive Order 13158 on Marine 
Protected Areas (MPAs). This Draft 
Framework provides overarching 
guidance for collaborative efforts among 
Federal, State, tribal and local 
governments and stakeholders to 
develop an effective National System of 
MPAs (National System) from existing 
sites, build coordination and 
collaborative efforts, and identify 
ecosystem-based gaps in the protection 
of significant natural and cultural 
resources for possible future action by 
the nation’s MPA authorities. The 
document further provides the guiding 
principles, key definitions, goals, and 
objectives for the National System, 
based on the breadth of input received 
from MPA stakeholders and 
governmental partners around the 
nation over the past several years. The 
intent of this document is to solicit 
additional public input on the proposed 
Draft Framework in order to develop a 
final document that meets the nation’s 
interests in the National System. 

DATES: Comments must be received 
before 11:59 p.m. EDT, February 14, 
2007. 


ADDRESSES: All comments regarding the 
Draft Framework should be submitted to 
Joseph Uravitch, National MPA Center, 
N/ORM, NOAA, 1305 East-West 
Highway, Silver Spring, Maryland 
20910. Comments sent via e-mail should 
be sent to mpa.comments@noaa.gov, 
and all comments sent by fax should be 
sent to 301-713-3110. E-mail and fax 
comments should state ‘Draft 
Framework Comments” in the subject 
line. 


FOR FURTHER INFORMATION CONTACT: 
Please direct all questions and requests 
for additional information concerning 
the Draft Framework, as well as for 
paper copies of the document to: 
Jonathan Kelsey, NOAA, at 301—713- 
3100, ext. 130 or via e-mail at 
mpa.comments@noaa.gov. E-mail 
requests should state either “Question” 
or “Paper Copy Request” in the subject 
line. An electronic copy of the Draft 
Framework is available for download at 
http://www.mpa.gov/. 

SUPPLEMENTARY INFORMATION: The 
National Oceanic and Atmospheric 
Administration’s (NOAA) National 
Marine Protected Areas Center (MPA 


. Center), in cooperation with the 


Department of the Interior (DOI), has 
developed a Draft Framework for 
Developing the National System of 
MPAs (Draft Framework) to meet 
requirements under Executive Order 
13158 on Marine Protected Areas 
(Order). The purpose of this notice is to 
solicit additional input and comments 


on the Draft Framework from 
governments and stakeholders in order 
to ensure that the final document 
represents the diversity of the nation’s 
interests in the marine environment and 
MPAs. NOAA and DOI recognize the 
principal role that State and tribal 
governments, along with Federal 
agencies, must have in developing and 
implementing the National System. 
Roughly 85% of the nation’s existing 
place-based conservation areas are 


under the jurisdiction of non-Federal 


governments. The significance of these 
government-to-government 
relationships and the marine resources 
managed by States and tribes 
necessitates this national, rather than 
Federal, approach to building the 
National System. In developing this 
Draft Framework, NOAA and the DOI 
have made and will continue to expand 
efforts to understand and incorporate, as 
appropriate, the recommendations of . 
government partners concerning a 
structure and function for the National 
System that builds partnerships with 
and supports the efforts and voluntary 
participation of State, tribal, and local 
governments. MPA stakeholders and 
Federal and non-Federal government 
partners alike are encouraged to review 
and provide comments on the Draft 
Framework so that it supports the 
variety of MPA efforts and interests 
around the country. 

Increasing impacts on the world’s 
oceans, caused by development, 
overfishing, and natural events, are’ 
straining the health of our coastal and 
marine ecosystems. Some of these 
impacts to the marine and Great Lakes — 
environment have resulted in declining 
fish populations; degradation of coral 
reefs, seagrass beds, and other vital 
habitats; threats to rare or endangered 
species; and loss of artifacts and areas 
that are part of our nation’s historic and 
cultural heritage. The effects of these 
mounting losses are being directly felt 
in the social and economic fabric of our 
nation’s communities. 

MPAs offer a promising ocean and 
coastal management tool to mitigate or 
buffer these impacts. It is important to 
clarify that the term “MPA,” as used 
here, is not synonymous with or limited 
to “no-take areas” or “marine reserves.” 
Instead, the term “MPA” denotes an 
array of levels of protection, from areas 
that allow multiple use activities to 
those that restrict take and/or access. 
When used effectively and in 


conjunction with other management 


tools, MPAs can help to ensure healthy 
Great Lakes and oceans by contributing 
to the overall protection of critical 
marine habitats and resources. In this 
way, effective MPAs can offer social and 


economic opportunities for current and 
future generations, such as tourism, 
biotechnology, fishing, education, and 
scientific research. 

Since 2001, the MPA Center and its 
Federal, State, and tribal partners have 
been collecting information on the vast 
array of the nation’s place-based marine 
conservation areas, including those 
generally considered MPAs, to serve as 
the foundation for building the National 
System. This inventory has resulted in 
the identification of at least 1,500 place- 
based sites established by hundreds of 
Federal and State authorities. A number 
of these existing sites are further 
managed as systems by their respective 
agencies or programs. The types of sites 
found range from multiple-use areas to 
no-take reserves. The vast majority of 


. these areas allow multiple uses, and less 


than one percent of the total area under 
management in the United States (U.S.) 
is no-take. This inventory has also 
revealed a dramatic increase in the use 
of MPAs over the past several decades. 
Most MPAs in the U.S. have been 
established since 1970, and most allow 
recreational and commercial uses. With 
this expanded use of MPAs have come 
many new and enhanced protections to 
natural and cultural resources. A 
preliminary analysis of U.S. place-based 
conservation efforts reveals important 
trends in how these areas, including 
MPAs, are being used to conserve some 
of the nation’s most significant marine 
resources. The emerging results 
illustrate that while there are many such 
areas currently in U.S. waters, these 
diverse sites vary widely in mandate, 
jurisdiction, purpose, size, and level of 
protection. 

Moreover, this initial analysis 
illustrates how the growing recognition 
of MPAs as essential conservation tools 
has resulted in a multitude of new MPA 
programs and authorities at all levels of 
government, often times for a sole 
purpose or objective. There also are a 
number of good examples where MPA 
efforts are coordinated locally across 
programs and levels of government; 
however, there is no larger framework 
for collaborating MPA efforts across 
ecosystems and nationally to meet 
common goals. This complex 
environment leads to public confusion, 
and, in many cases, conservation efforts 
that are not as effective as they could be 
with better coordination. The results of 
this initial analysis have further 
reinforced the need for a National 
System and provided much ofthe | 
baseline information to begin building 
it. 

In recognition of the key role MPAs 
can play and their growing use, the U.S. 
is developing an effective National 
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System to support the effective 
stewardship, lasting protection, 
restoration, and sustainable use of the 
nation’s significant natural and cultural 
marine resources. The MPA Center is 
charged by the Order to carry out these 
requirements in cooperation with DOI. 
Neither the Order nor the National 
System establishes any new legal 
authorities to designate or manage 
MPAs, nor do they alter any existing 
State, Federal, or tribal laws or 


rograms. 
: In addition, the U.S. Ocean Action 
Plan (USOAP) outlines a variety of 
actions for promoting the responsible 
use and stewardship of ocean and 
coastal resources for the benefit of all 
Americans. A Cabinet-level “Committee 
on Ocean Policy” (COP) was established 
by Executive Order 13366 (December 
17, 2004) to coordinate the activities of 
executive branch departments and 
agencies regarding ocean-related matters 
in an integrated and effective manner to 
advance the environmental and 
economic interests of present and future 
generations of Americans. The President 
further directs the Executive branch 
agencies to facilitate, as appropriate, 
coordination and consultation regarding 
ocean-related matters among Federal, 
State, tribal, local governments, the 
private sector, foreign governments, and 
international organizations. 
Subcommittees of the COP also have 
been formed as part of the ocean 
governance structure described in the 
USOAP, including the Subcommittee on 
Integrated Management of Ocean 
Resources (SIMOR) and the Joint 
Subcommittee on Ocean Science and 
Technology. Many of the activities 
outlined in the USOAP and the 
subsequent work plans of the COP’s 
subcommittees complement efforts to 
develop the National System. Similarly, 
many of the collaborative actions under 
the National System may offer 
opportunities to help advance the 
USOAP. As these efforts proceed, the 
MPA Center will work closely with 
SIMOR to evaluate progress and plans 
for developing the National System in 
order to ensure coordination and 
consistency with the USOAP’s 
governance structure and overall 
approach. 

The MPA Center has developed this 
Draft Framework based on information 
from the initial analysis of information 
about existing place-based conservation 
efforts, along with comments from 
hundreds of individuals at nearly sixty 
meetings, initial tribal consultations, 
and recommendations from Federal, 
non-governmental and State advisory 
groups. As a result, the proposed 
collaborative development of an 


effective National System outlined in 
this document provides a structure for 
an assemblage of MPA sites, systems, 
and networks established and managed 
by Federal, State, tribal, and local 
governments to collectively work 
together at the regional and national 
levels to achieve common objectives for 
conserving the nation’s vital natural and 
cultural resources. 

By establishing an effective structure 
for working together, the National 
System will help to increase the 
efficient protection of important marine 
resources; contribute to the nation’s 
overall social and economic health; 
support government agency cooperation 
and integration; and improve the 
public’s access to scientific information 
and decision-making about the nation’s 
marine resources. The efforts of the 
National System are also intended to 
benefit participating State, tribal, 
Federal, and local government partners 
through collaborative efforts to identify 
shared priorities for improving MPA 
effectiveness and develop partnerships 
to provide assistance in meeting those 
needs. Further; it provides a foundation 
for cooperation with other countries to 
conserve resources of common concern. 

In submitting your comments on the 
Draft Framework, please remember that 
comments submitted by e-mail are 
preferred; however, those submitted by 
mail and fax will also be accepted. An 
extended comment period of 145 days is 
being provided in order to accommodate 
the quarterly meeting schedules of some 
organizations, including regional fishery 
management councils. 


Classification 
Regulatory Planning and Review 


This action is not a regulatory action 
subject to E.O. 12866 (58 FR 51735, 


- October 4, 1993). 


Energy Effects 


NOAA and DOI have determined that 
this action will have no effect on energy 
supply, distribution, or use and is 
therefore not a “‘significant energy 
action” as defined by Executive Order 
13211 (66 FR 28355, May 18, 2001). No 
Statement of Energy Effects is required 
and therefore none has been prepared. 


Government to Government 
Relationship With Tribes 


E.O. 13175—Consultation and 
Coordination with Indian Tribal 
Governments— outlines the 
responsibilities of the Federal 
Government regarding its policies with 
tribal implications, i.e., regulations, 
legislative comments or proposed 
legislation, and other policy statements 


or actions that have substantial direct 
effects on one or more Indian tribes, on 
the relationship between the Federal — 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes (65 FR 
67249, November 9, 2000). Pursuant to 
E.O. 13175, we will consult with tribal 
governments as the National System is 
developed. 


Administrative Procedure Act 


Pursuant to authority at 5 U.S.C. 
533(b)(A), prior notice and an 
opportunity for public comment are not 
required to be given, as this document 
concerns agency procedure or practice. 
Nevertheless, NOAA and DOI want the 
benefit of the public’s comment and are 
hereby giving prior notice and 
opportunity for public comment. 

Dated: July 12, 2006. 

Conrad C. Lautenbacher, Jr., 

Vice Admiral, U.S. Navy (Ret.), Under 
Secretary of Commerce for Oceans and 
Atmosphere. 

[FR Doc. 06-8077 Filed 9-21-06; 8:45 am] 
BILLING CODE 3510-08-P 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Submission for OMB Review; 
Comment Request—Flammability 


_ Standards for Clothing Textiles and 


Viny! Plastic Film 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Notice. 


SUMMARY: In the Federal Register of July 
11, 2006 (71 FR 39056), the Consumer 
Product Safety Commission published a 
notice in accordance with provisions of 
the Paperwork Reduction Act of 1995 
(44 U.S.C. Chapter 35) to announce the 
agency’s intention to seek an extension 
of approval of a collection of 
information in regulations 
implementing the flammability 
standards for clothing textiles and vinyl 


’ plastic film. The regulations prescribe 


requirements for testing and 
recordkeeping by persons and firms 
issuing guaranties of garments, fabrics, 
and related materials subject to the 
Standard for the Flammability of 
Clothing Textiles (16 CFR part 1610) 
and the Standard for the Flammability 
of Viny] Plastic Film (16 CFR part 1611). 
No comments were received in response 
to that notice. By publication of this 
notice, the Commission announces that 
it has submitted to the Office of 


Management and Budget (OMB) a 


request for an extension of approval of 
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those collections 6f information without’ cpsc-os@cpsc.gov, or mailed to the 
change for three years from the date of © Office of the Secretary, Consumer 
approval by OMB. Product Safety Commission, 4330 East 


Additional Information About the Wont Highway, Bethesda, ‘Maryland 


Bulletin Number 249. This bulletin lists 
revisions in the per diem rates 
prescribed for U.S. Government 
employees for official travel in Alaska, 


Request for Extension of Approval of 
the Collection of Information 


Agency address: Consumer Product 
Safety Commission, 4330 East West 
Highway, Bethesda, MD 20814. 

Title of information collection: 
Standard for the Flammability of 
Clothing Textiles, 16 CFR part 1610; 
Standard for the Flammability of Vinyl 
Plastic Film, 16 CFR part 1611. 

Type_of request: Extension of approval 
without change. 

General description of respondents: 
Manufacturers and importers of 
garments, fabrics, and related materials 
subject to the flammability standards for 
clothing textiles and viny] plastic film. 

Estimated number of respondents: 
1000. 

Estimated average number of hours 
per respondent: 101.6 per year. 

Estimated number of hours for all 
respondents: 101,600 per year. 

Estimated cost of collection for all 
respondents: $4.4 million. 

Comments: Comments on this request 
for extension of approval of information 
collection requirements should be 
submitted by October 23, 2006 to (1) the 
Office of Information and Regulatory 
Affairs, Attn: OMB Desk Officer for 
CPSC, Office of Management and 
Budget, Washington, DC 20503; 
telephone: (202) 395-7340, and (2) e- 
mailed to the Office of the Secretary at 


20814. Written comments may also be 
sent to the Office of the Secretary by 
facsimile at (301) 504—0127. 

Copies of this request for extension of 
the information collection requirements 
and supporting documentation are 
available from Linda Glatz, Management 
and Program Analyst, Office of Planning 
and Evaluation, Consumer Product 
Safety Commission, 4330 East West 
Highway, Bethesda, MD 20814; 
telephone: (301) 504-7671. 


Dated: September 18, 2006. 
Todd A. Stevenson, 


Secretary, Consumer Product Safety 
Commission. 


[FR Doc. 06—7978 Filed 9—21—06; 8:45 am] 
BILLING CODE 6355-01-P 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Revised Non-Foreign Overseas Per 


.Diem Rates 


AGENCY: DoD, Per Diem, Travel and 
Transportation Allowance Committee. 
ACTION: Notice of Revised Non-Foreign 
Overseas Per Diem Rates. 


SUMMARY: The Per Diem, Travel and 
Transportation Allowance Committee is 
publishing Civilian Personnel Per Diem 


Hawaii, Puerto Rico, the Northern 
Mariana Islands and Possessions of the 
United States. AEA changes announced 
in Bulletin Number 194 remain in effect. 
Bulletin Number 249 is being published 
in the Federal Register to assure that 
travelers are paid per diem at the most 
current rates. 


DATES: Effective Date: October 1, 2006. 


SUPPLEMENTARY INFORMATION: This 
document gives notice of revisions in 
per diem rates prescribed by the Per 
Diem Travel and Transportation 
Allowance Committee for non-foreign 
areas outside the continental United 
States. It supersedes Civilian Personnel 
Per Diem Bulletin Number 248. 
Distribution of Civilian Personnel Per 
Diem Bulletins by mail was 
discontinued. Per Diem Bulletins 
published periodically in the Federal 
Register now constitute the only 
notification of revisions in per diem 
rates to agencies and establishments 
outside the Department of Defense. For 
more information or questions about per . 
diem rates, please contact your local 
travel office. The text of the Bulletin 
follows: 


Dated: September 18, 2006. 
C.R. Choate, 


Alternate Federal Register Liaison Officer, 
Department of Defense. 


BILLING CODE 5001-06-M 
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths 
of Puerto Rico and the Northern Mariana Islands and Possessions of the United 
States by Federal Government civilian employees. 


MAXIMUM MAXIMUM 


~LODGING Mé&IE PER DIEM EFFECTIVE 


LOCALITY AMOUNT RATE RATE DATE 
(A) + (B) (C) 


THE ONLY CHANGES IN CIVILIAN BULLETIN 249 ARE UPDATES TO THE RATES FOR UMIAT, 
COLD FOOT, MCGRATH AND OTHER ALASKA. 


ALASKA 


ADAK 3 120 79 199 07/01/2003 
ANCHORAGE [INCL NAV RES] 

05/01 - 09/15 ; 170 93 263 05/01/2006 

09/16 - 04/30 95 ; eae 180 05/01/2006 
BARROW 159 95 254 05/01/2002 
BETHEL 125°: 78 203 05/01/2006 
BETTLES 135 62 197 10/01/2004 
CLEAR AB 90 82 172 10/01/2006 
COLD’ BAY 90 73 163 05/01/2002 
COLDFOOT 165 70 235 10/01/2006 
COPPER CENTER : 

05/01 - 09/30 129 75 204 04/01/2006 

10/01 - 04/30 89 71 160 04/01/2006 
CORDOVA 

05/01 - 09/30 95 74 169 05/01/2006 

10/01 - 04/30 85 72 157 04/01/2005 
CRAIG 

04/15 - 09/14 125 67 192 04/01/2006 

09/15 - 04/14 95 64 159 04/01/2006 
DEADHORSE 95 67 162 05/01/2002 
DELTA JUNCTION 90 82 172 64/01/2006 
DENALI NATIONAL PARK 

06/01 - 08/31 122 66 188 04/01/2006 

09/01 - 05/31 70 61 131 04/01/2006 
DILLINGHAM 114 - 69 183 06/01/2004 
DUTCH HARBOR-UNALASKA 121 84° 205 04/01/2006 
EARECKSON AIR STATION 90 eee 172 10/01/2006 
EIELSON AFB 

05/01 - 09/15 169 88 257 04/01/2006 
- 09/16 - 04/30 75 79 154 04/01/2006 
ELMENDORF AFB 

05/01 - 09/15 170 93 263 05/01/2006 

09/16 - 04/30 95 85 180 05/01/2006 
FAIRBANKS 

05/01 - 09/15 169 88 257 04/01/2006 

09/16 - 04/30 75 79 154 04/01/2006 
FOOTLOOSE 175 18 193 06/01/2002 
FT. GREELY 90 82 172 04/01/2006 


FT. RICHARDSON 


05/01 - 09/15 ; 170 93 263 05/01/2006 
09/16 - 04/30 95 85 180 05/01/2006 

FT. WAINWRIGHT | 
05/01 - 09/15 169 88 257 . 04/01/2006 
09/16 - 04/30 75 79 154 04/01/2006 

GLENNALLEN 
05/01 - 09/30 129 75 204 04/01/2006 


Civilian Bulletin No. 249 


55436 


-Federal Register / Vol. 71, No. 184/Friday, September 22, 2006 / Notices 55437 


Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths 
of Puerto Rico and the Northern Mariana Islands and Possessions of the United 
States by Federal Government civilian employees. 


MAXIMUM MAXIMUM 
LODGING M&IE PER DIEM EFFECTIVE ~ 
LOCALITY AMOUNT | RATE RATE DATE 

: (A) + (B) 7 (C) 


10/01 - 04/30 89 an ee 160 04/01/2006 
HAINES 90 69 159 04/01/2006 
HEALY 
06/01 - 08/31 122 66 188 04/01/2006 
09/01 - 05/31 70 61 131 04/01/2006 
HOMER 
05/15 - 09/15 139 80 219 05/01/2006. 
09/16 - 05/14 79 74 153 05/01/2006 
JUNEAU 
05/01 - 09/30 129 89 218 04/01/2006 
10/01 - 04/30 79 84 163 04/01/2006 
KAKTOVIK 165 86 251 05/01/2002 
KAVIK CAMP 150 69 2Ee: 05/01/2002 
KENAI-SOLDOTNA 
05/01 - 08/31 129 92 221 04/01/2006 
09/01 - 04/30 79 87 166 04/01/2006 
KENNICOTT 189 85 274 04/01/2005 
KETCHIKAN 
05/01 - 09/30 135 82 247 04/01/2005 
10/01 - 04/30 98 78 176 04/01/2005 
KING SALMON 
05/01.- 10/01 225 91 316 05/01/2002 
10/02 - 04/30 125 81 206 05/01/2002 
KLAWOCK 
04/15 - 09/14 125 67 192 04/01/2006 
j 09/15 - 04/14 95 64 159 04/01/2006 
KODIAK 
- 05/01 - 09/30 123 91 . 214 04/01/2006 
: 10/01 - 04/30 99 88 187 04/01/2006 
KOTZEBUE 
: 05/15 - 09/30 151 90 241 05/01/2006 
a 10/01 - 05/14 135 89 224 05/01/2006 
i KULIS AGS 
; 05/01 - 09/15 170 93 263 05/01/2006 
: 09/16 - 04/30 95 85° 180 05/01/2006 
MCCARTHY 189 85 274 04/01/2005 
1 MCGRATH 165 69 234 10/01/2006 
MURPHY DOME 
é 05/01 - 09/15 169 88 257 04/01/2006 
09/16 - 04/30 75 154 04/01/2006 
NOME 86 211 05/01/2006 
NUIQSUT 180 53° 233 05/01/2002 
: PETERSBURG 80 62 142 06/01/2005 
d POINT HOPE 130 70 200 03/01/1999 
: POINT LAY 105 67 172 03/01/1999 
| PORT ALSWORTH 135 . 88 223 05/01/2002 
4 PRUDHOE BAY 35 67 162 05/01/2002 
SEWARD 
05/01 - 09/30 - 171 79 250 04/01/2006 
10/01 - 04/30 69 69 138 04/01/2006 
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Maximum Per Diem Rates for official travel in Alaska,, Hawaii, the Commonwealths 
of Puerto Rico.and the Northern Mariana Islands and Possessions of the United 
States by Federal Government civilian employees. 


MAXIMUM MAXIMUM 
LODGING M&IE PER DIEM EFFECTIVE 
LOCALITY AMOUNT RATE RATE DATE 

(A) + (B) = (C) 


SITKA-MT. EDGECUMBE 
05/01 - 09/30 119 fee 194 04/01/2006 


10/01 - 04/30 99 73 172 04/01/2006 
SKAGWAY ‘ 
05/01 - 09/30 135 82 217 04/01/2005 
10/01 - 04/30 98 78 176 04/01/2005 
SLANA 
05/01 - 09/30 139 55 194 02/01/2005 
10/01 - 04/30 99 55 154 02/01/2005 
SPRUCE CAPE 
05/01 - 09/30 123 91 214 04/01/2006 
10/01 - 04/30 99 88 187 04/01/2006 
ST. GEORGE 129 55 184 06/01/2004 
TALKEETNA 100 89 189 07/01/2002 
TANANA 125 86 211 05/01/2006 
TOGIAK 100 39 139 07/01/2002 
TOK 90 65 155 05/01/2006 
UMIAT 350 35 385 10/01/2006 
VALDEZ 
05/01 - 10/01 129 80 209 04/01/2006 
10/02 - 04/30 79 75 154 04/01/2006 
WASILLA 
05/01 - 09/30 134 84 218 04/01/2006 
10/01 - 04/30 80 79 159 04/01/2006 
WRANGELL 
05/01 - 09/30 135 82 217 04/01/2005 
10/01 - 04/30 98 78 176 04/01/2005 
YAKUTAT 110 68 178 03/01/1999 
[OTHER] 90 82 172 10/01/2006 
AMERICAN SAMOA 
AMERICAN SAMOA 122 73 195 12/01/2005 
GUAM 
GUAM (INCL ALL MIL INSTAL) 135 90 225 06/01/2005 
HAWAII 
CAMP H M SMITH 149 100 249 05/01/2006 
EASTPAC NAVAL COMP TELE AREA 149 100 - 249 05/01/2006 
FT. DERUSSEY 149 100 249 05/01/2006 
FT. SHAFTER 149 100 249 05/01/2006 
HICKAM AFB 149 100 249 05/01/2006 
HONOLULU (INCL NAV & MC RES CTR) 149 100 249 05/01/2006 
ISLE OF HAWAII: HILO 112 93 205 05/01/2006 
ISLE OF HAWAII: OTHER 150 95 245 05/01/2006 
ISLE OF KAUAI 188 102 290 05/01/2006 
ISLE OF MAUI 159 95 254 05/01/2006 
ISLE OF OAHU 149 100. 249 05/01/2006 : 
KEKAHA PACIFIC MISSILE RANGE FAC 188 102 290 05/01/2006 3 
KILAUEA MILITARY CAMP : 112 93 205 05/01/2006 A 
LANAI 175 130 305 05/01/2006 d 
LUALUALEI NAVAL MAGAZINE 149 100 249 05/01/2006 : 
MCB HAWAII 149 100 249 05/01/2006 q 
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths 
of Puerto Rico and the Northern Mariana Islands and Possessions of the United 


States by Féderal Government civilian employees. 


MAXIMUM 

LODGING 

AMOUNT 
(A) + 


LOCALITY 


MAXIMUM 
PER DIEM 
RATE 

(C) 


EFFE 
DATE 


CTIVE 


MOLOKAT 
NAS BARBERS POINT 
PEARL HARBOR [INCL ALL MILITARY] 
SCHOFIELD BARRACKS 
WHEELER ARMY AIRFIELD 
[OTHER] 
MIDWAY ISLANDS 
MIDWAY ISLANDS 
INCL ALL MILITARY 


NORTHERN MARIANA ISLANDS 
ROTA 
SAIPAN 
TINIAN 
[OTHER] 
PUERTO RICO 
AGUADILLA 
BAYAMON 
CAROLINA 
CEIBA 
05/01 - 11/30 
12/01 - 04/30 
FAJARDO [INCL ROOSEVELT RDS NAVS 
* 05/01 - 11/30 
12/01 - 04/30 
FT. BUCHANAN [INCL GSA SVC CTR, 
HUMACAO 
05/01 - 11/30 
12/01 - 04/30 
LUIS MUNOZ MARIN IAP AGS 
LUQUILLO 
05/01 - 11/30 
12/01 - 04/30 
MAYAGUEZ 
PONCE 
01/01 - 05/31 
06/01 - 07/31 
08/01 - 11/30 
~ 52731 
SABANA SECA [INCL ALL MILITARY] 
SAN JUAN & NAV RES STA 
[OTHER] 
VIRGIN ISLANDS (U.S.) 
ST. CROIX 
04/15 > 12/14 
12/15 04/14 
ST.. JOHN 
04/15 - 12/14 
12/15 - 04/14 
ST. THOMAS 


05/01/2006 
05/01/2006 
05/01/2006 
05/01/2006 
05/01/2006 


01/01/2000 


06/01/2006 


05/01/2006 
05/01/2006 
06/01/2005 
04/01/2000 


07/01/2006 
08/01/2006 
08/01/2006 


08/01/2006 
08/01/2006 


08/01/2006 
08/01/2006 
08/01/2006 


08/01/2006 
08/01/2006 
08/01/2006 


08/01/2006 
08/01/2006 
07/01/2006 


07/01/2006 
07/01/2006 
07/01/2006 
07/01/2006 
08/01/2006 
08/01/2006 
01/01/2000 


05/01/2006 
05/01/2006 


05/01/2006 
05/01/2006 
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M&IE 

RATE 
(B) = 

153 95 248 
i 149 100 249 
149 100 249. 

149 100 249 

i 149 100 249 

72 61 133 
100 45 145 a 
: 129 91 220 

121 94 215 

85 80 165 

55 72 127 

: 87 70 157 

195 272 

195 77 272 

188 37 
185 57 242 

4 155 57 212 

| 185 57 242 
: 195 77 272 

155 57 212 

185 57 242 

195 77 272 

155 57 212 

3 185 57 242 

3 109 73 182 

139 73 212 

230 82 312 

a 139 73 212 

a 230 82 312 

a 195 77 272 

: 195 77 272 

4 62 57 119 

97 
187 97 284 

220 104 324 
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths 
of Puerto Rico and the Northern Mariana Islands and Possessions of the United 


States by Federal Government civilian employees. 


MAXIMUM 
LODGING M&IE 
LOCALITY AMOUNT RATE 
(A) + (B) 


MAXIMUM 
PER DIEM EFFECTIVE 
RATE DATE 

(C) 


04/15 - 12/14 
12/15 - 04/14 
WAKE ISLAND 
WAKE ISLAND 


[FR Doc. 06-8030 Filed 9-21-06; 8:45 am] 
BILLING CODE 5001-06-C 


05/01/2006 
05/01/2006 


06/01/2006. 
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DEPARTMENT OF DEFENSE 
Department of the Air Force 


HQ USAF Scientific Advisory Board; 
Notice of Meeting 


AGENCY: Department of the Air Force, 
HQ USAF Scientific Advisory Board, 
DOD. 


ACTION: Notice of meeting. 


SUMMARY: Pursuant to Public Law 92- 
463, notice is hereby given of the 
forthcoming meeting of the Air Force 
Scientific Advisory Board. The purpose 
of the meeting is to kickoff the fiscal 
year 2007 study session and welcome 
new members to the board. Due to 
restrictions on entering the building, 
anyone planning to attend must contact 
the POC below by October 2, 2006. 
Attendees will be escorted for the entire 
portion of the meeting. 

DATES: 11-12 October 2006. 

ADDRESSES: SAF/AQ Conference and 
Innovation Center, 1560 Wilson Blvd., - 
4th Floor, Arlington, VA 22209. 

FOR FURTHER INFORMATION CONTACT: Maj 
Deven Lowman, Air Force Scientific 
Advisory Board Secretariat, 1180 Air 
Force Pentagon, Rm. 5D982, 
Washington, DC 20330-1180, (703) 697— 
4811. 


Bao-Anh Trinh, 
Air Force Federal Register Liaison Officer. 


[FR Doc. 06-8039 Filed 9-21-06; 8:45 am] 
BILLING CODE 5001-05-P 


DEPARTMENT OF DEFENSE 


Department of the Army; Corps of 
Engineers 


Notice of Availability for the Draft 
Environmental Impact Statement for 
Hemet/San Jacinto integrated 
Recharge and Recovery Project, 
Riverside County, CA; Correction 


AGENCY: Department of the Army—U.S. 
Army Corps of Engineers, DoD. 

ACTION: Notice of Availability; 
correction. 


SUMMARY: The U.S. Army Corps of 
Engineers, Los Angeles District _ 
(Regulatory Branch), in coordination’ 
with the Eastern Municipal Water : 
District (EMWD), announced 
availability of a Draft Environmental 
Impact Statement (EIS) for the Hemet/ 
San Jacinto Integrated Recharge and _ 
Recovery Project. The announced 
deadline for submittal of comments has 
been corrected in order to meet the 
statutory 45-day requirement. The new 
deadline is October 31, 2006. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Daniel P. Swenson, Regulatory Branch, 
U.S. Army Corps of Engineers, P.O. Box 
532711, Los Angeles, CA 90053, (213) 
452-3414. 


SUPPLEMENTARY INFORMATION: None. 


David J. Castanon, 


Chief, Regulatory Branch. 
[FR Doc. 06-7977 Filed 9-21-06; 8:45 am] 
BILLING CODE 3710-KF-P 


DEPARTMENT OF DEFENSE 


Department of the Army; Corps of 
Engineers 


Availability of a Final Environmental 
impact Statement To Consider 
issuance of a Department of the Army 
Permit Pursuant to Section 404 of the 
Clean Water Act for Mingo Logan Coal 
Company’s (Mingo Logan) Proposal To 
Construct and Operate Spruce No. 1 
Mine in Logan County, WV 


AGENCY: Department of the Army, U.S. 
Army Corps of Engineers, DoD. 


ACTION: Notice of availability. 


SUMMARY: In accordance with the 


requirements of the National 


Environmental Policy Act (NEPA), the 
U.S. Army Corps of Engineers (USACE) 
Huntington District has prepared a Final 
Environmental Impact Statement (FEIS). 
This FEIS evaluates potential impacts to 
the natural, physical and human 
environment as a result of the proposed 
mining activities associated with the 
Mingo Logan’s proposed Spruce No. 1 
Mine. The USACE regulates this 
proposed project pursuant to Section 
404 of the Clean Water Act. The 
proposed activity would involve the 
discharge of dredged and fill material 
into waters of the United States 
associated with the proposed 
construction and operation of a 
bituminous coal mine. The document 
was prepared following a public review 
and a 60-day comment period on the 
Draft Environmental Impact Statement 
(DEIS), during which time a public 
hearing meeting was held on May 1, 
2006. The meeting was held at the Earl 
Ray Tomlin Convention Center in 
Chapmanville, Logan County, WV. 


DATES: Submit comments by October 23, 


2006. 


ADDRESSES: Send written comments and 
suggestions concerning this proposal to 
Mrs. Teresa Spagna, Regulatory Project 
Manager, Regulatory Branch, CELRH— 
OF-FS, U.S. Army Corps of Engineers, 
Huntington District, 502 8th Street, 


Huntington, WV 25701. Requests to be 


placed on the mailing list should also be 
sent to this address. 


FOR FURTHER INFORMATION CONTACT: Mrs. 
Teresa Spagna, Regulatory Project 
Manager at (304) 399-5710 or electronic 
mail at Teresa.D.Spagna@Lrh01. 
usace.army.mil. 


SUPPLEMENTARY INFORMATION: Discharges 
of dredged and fill material into waters 
of the United States are regulated by the 
USACE under Section 404 of the Clean 
Water Act. Mingo Logan must also 
address the proposed project’s 
environmental impacts relative to other 
regulations including the Clean Air Act, 
other sections for the Clean Water Act, 
Endangered Species Act and the Fish 
and Wildlife Coordination Act. In 
accordance with NEPA, the FEIS 
evaluates practicable alternatives for the 
USACE’s decision making process. As 
required by NEPA, the USACE also 
analyzes the ‘‘no action” alternative as 
a baseline for gauging potential impacts. 

Copies of the FEIS may be obtained by 
contacting USACE Huntington District 
Regulatory Branch at (304) 399-5210 or 
(304) 399-5710. 

Copies of the FEIS are also available 
for inspection at the locations identified 
below: 

(1) Blair Post Office, P.O. Box 9998, 
Blair, WV 25022-9998. 

(2) Kanawha County Public Library, 
123 Capital Street, Charleston, WV. 
25301. 

(3) Logan County Public Library, 16 
Wildcat Way, Logan, WV 25601. 

The Record of Decision (ROD) will be 
signed no sooner than 31 days after 
publication of the notice of availability 
in the Federal Register by the U.S. 
Environmental Protection Agency. 


Brenda S. Bowen, 

Army Federal Register Liaison Officer. 

{FR Doc. 06-8120 Filed 9-21-06; 8:45 am] 
BILLING CODE 3710-GM-M 


DEPARTMENT OF DEFENSE 
Department of the Navy 


Privacy Act of 1974; System of 
Records 
AGENCY: Department of the Navy, DoD. 


ACTION: Notice to Delete Systems of 
Records. 


SUMMARY: The Department of the Navy 
is deleting a system of records notice 
from its existing inventory of records 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 


DATES: Effective September 22, 2006. 


be 
a 
% 
is 
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ADDRESSES: Department of the Navy, 
PA/FOIA Policy Branch, Chief of Naval 
Operations, (DNS—36), 2000 Navy 
Pentagon, Washington, DC 20350-2000. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Doris Lama at (202) 685-6545. 
SUPPLEMENTARY INFORMATION: The 
Department of the Navy systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed deletion is not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: September 18, 2006. 

C.R. Choate, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


SYSTEM NAME: 


Organization Locator and Social 
Roster (November 16, 2004, 69 FR 
67133). 


REASON: 

Information in this system of records 
is now maintained in NM05000-2, 
Organization Management and Locator 
System (August 15, 2006, 71 FR 46897). 
[FR Doc. 06-8031 Filed 9-21-06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF DEFENSE 
Department of the Navy 
[USN-2006-0054] 


Privacy Act of 1974; System of 
Records 
AGENCY: Department of the Navy, DoD. 


ACTION: Notice to amend systems of 
records. 


SUMMARY: The Department of the Navy 
is amending a system of records notice 
in its existing inventory of record 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on 
October 23, 2006 unless comments are 
received which result in a contrary 
determination. 


ADDRESSES: Send comments to the 
Department of the Navy, PA/FOIA 
Policy Branch, Chief of Naval 
Operations (DNS-—36), 2000 Navy . 
Pentagon, Washington, DC 20350-2000. 


FOR FURTHER INFORMATION CONTACT: Mrs. 


Doris Lama at (202) 685-6545. 


SUPPLEMENTARY INFORMATION: The 
Department of the Navy systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S:C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: September 18, 2006. 

C.R. Choate, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


N01770-2 


SYSTEM NAME: 


Casualty Information Support System 
(May 31, 2006, 71 FR 30890). 


CHANGES: 


* * * * * 


SYSTEM LOCATION: 


Delete entry and replace with 
“Primary System—Personal Readiness 
and Community Support (N152), Navy 
Personnel Command, 5720 Integrity 
Drive, Millington, TN 38055-6210; the 
local activity for which individual is 
assigned; and the Washington National 
Records Center, Suitland, MD. Official 
mailing addresses are published in the 
Standard Navy Distribution List that is 
available at http://doni.daps.dla.mil/ 
sndl.aspx.”’ 

* * * * * 


SYSTEM MANAGER(S) AND ADDRESS: 


Delete entry and replace with 
“Director, Readiness and Community 
Support (Code N152), Navy Personnel 
Command, 5720 Integrity Drive, 
Millington, TN 38055-6210.” 


NOTIFICATION PROCEDURE: 


Delete first paragraph and replace 
with “Individuals seeking to determine 
whether this system of records contains 
information about themselves should 


address written inquiries to the Director, 


Readiness and Community Support 
(N152), Navy Personnel Command, 5720 
Integrity Drive, Millington, TN 38055-— 
6210 or to the local activity for which 
individual is assigned. Official mailing 
addresses are published in the Standard 
Navy Distribution List that is available 
at http://doni.daps.dla.mil/sndl.aspx.”’ 


RECORD ACCESS PROCEDURES: 

Delete first paragraph and replace 
with “Individuals seeking access to 
records about themselves contained in 
this system of records should address 
written inquiries to the Director, 
Readiness and Community Support 
(N152), Navy Personnel Command, 5720 
Integrity Drive, Millington, TN 38055-— 
6210 or to the local activity for which 
individual is assigned. Official mailing 
addresses are published in the Standard 
Navy Distribution List that is available 
at http://doni.daps.dla.mil/sndl.aspx.”’ 


* * * * * 


NO1770-2 


SYSTEM NAME: | 
Casualty Information Support System. 


SYSTEM LOCATION: 


Primary System—Personal Readiness 
and Community Support (N152), Navy 
Personnel Command, 5720 Integrity 
Drive, Millington, TN 38055-6210; the 
local activity for which individual is 
assigned; and the Washington National 
Records Center, Suitland, MD. Official 
mailing addresses are published in the 
Standard Navy Distribution List that is 
available at http://doni. an dla.mil/ 
sndl.aspx. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All Navy military personnel who are 
reported missing, Missing in Action, 
Prisoner of War or otherwise detained 
by armed force; deceased in either an 
active or inactive duty status; reported 
seriously ill/injured in an active duty 
status. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Correspondence, reports, and records 
in both automated and nonautomated 
form concerning circumstances of 
casualty, next-of-kin data, survivor 


‘benefit information, personal and 


service data, and casualty program data. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

10 U.S.C. 5013, Secretary of the Navy; 
OPNAVINST 1770.1, Casualty 
Assistance Calls and Funeral Honors 
Support Program Coordination; and E.O. 
9397 (SSN). : 


-PURPOSE(S): 


To assist in the management of the 
casualty assistance program and to 
provide swift accurate responses to 
beneficiaries and survivors of Navy 
military personnel; to aid in the efficient 
settlement of the service member’s 
estate and other affairs. 

To assist severely injured service 
members and the families to recovery 
and/or transition. 


NM05000-3 
— 
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20067/ Notices: 


ROUTINE USES OF REGORDS MAINTAINED INTHE: 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those.disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

To officials and employees of the 
Social Security Administration in 
connection with eligibility, notification 
and assistance in obtaining benefits due. 

To officials and employees of the 
Department of Veterans Affairs and the 
Selective Service Administration in — 
connection with eligibility, notification 
and assistance in obtaining benefits due. 

To officials of other Federal, state, and 
local government agencies in 
connection with eligibility, notification 
and assistance in obtaining benefits due. 

The DoD ‘Blanket Routine Uses’ that 
appear at the beginning of the Navy’s 
compilation of systems notices apply to 
this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Automated records may be stored on 
media. Manual records may be stored in 
paper files, microfiche or microfilm. 


RETRIEVABILITY: 


Records may be retrieved by name 
and/or. Social Security Number. 


SAFEGUARDS: 


Computer files are accessible only to 
authorized persons that are properly 
screened, trained and cleared. 

Manual records and computer 
printouts are available only to 
authorized personnel having a need-to- 
know. 


RETENTION AND DISPOSAL: | 


Records are maintained for seven 
years and then destroyed. 


SYSTEM MANAGER(S) AND ADDRESS: 


Director, Readiness and Community 
Support (Code N152), Navy Personnel 
Command, 5720 Integrity Drive, 
Millington, TN 38055-6210. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the Director, 
Readiness and Community Support 
(N152), Navy Personnel Command, 5720 
Integrity Drive, Millington, TN 38055-— 
6210 or to the local activity for which 
individual is assigned. Official mailing 
addresses are published in the Standard. 


Navy Distribution List that is available ~ 
at http://doni.daps.dla.mil/sndl.aspx. 

The letter should contain full name, 
Social Security Number (and/or enlisted 
service number/officer file number), 
rank/rate, military status, date of 
casualty and status at time of casualty, 
and signature of the requester. 


RECORD ACCESS PROCEDURES: 


Individuals seeking access to records 
about themseives contained in this 
system of records should address 
written inquiries to the Director, 
Readiness and Community Support 
(N152), Navy Personnel Command, 5720 
Integrity Drive, Millington, TN 38055- 
6210 or to the local activity for which 
individual is assigned. Official mailing 
addresses are published in the Standard 
Navy Distribution List that is available 
at http://doni.daps.dla.mil/sndl.aspx. 

The letter should contain full name, 
Social Security Number (and/or enlisted 
service number/officer file number), 
rank/rate, military status, date of 
casualty and status at time of casualty, 
and signature of the requester. 


CONTESTING RECORD PROCEDURES: 


The Navy’s rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are published in Secretary of the Navy 
Instruction 5211.5; 32 CFR part 701; or 
may be obtained from the system 
manager. 


RECORD SOURCE CATEGORIES: 


Officials and employees of the 
Department of the Navy, Department of 
Defense, Public Health Service, 
Department of Veterans Affairs and 
components, in performance of their 
official duties as specified by current 
instructions and regulations 
promulgated by competent authority; 
casualty reports may also be received 
from state and local agencies, hospitals 
and other agencies having knowledge of 
casualties to Navy personnel; general 
correspondence concerning member. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


[FR Doc. 06-8032 Filed 9-21-06; 8:45 am] 
BILLING CODE 5001-06-P ; 


DEPARTMENT OF DEFENSE 
Department of the Navy 


[USN-2006-0055] 


Privacy Act of 1974; System of 
Records 


AGENCY: Department of the Navy, DoD. 


ACTION: Notice to amend systems of | 
records. 


SUMMARY: The Department of the Navy 
is amending a system of records notice 
in its existing inventory of record 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a); as amended. 
DATES: This proposed action will be 
effective without further notice on 
October 23, 2006 unless comments are 
received which result in a contrary 
determination. 


ADDRESSES: Send comments to the 
Department of the Navy, PA/FOIA 
Policy Branch, Chief of Naval 
Operations (DNS-36), 2000 Navy 
Pentagon, Washington, DC 20350-2000. 
FOR FURTHER INFORMATION CONTACT: Mrs. 
Doris Lama at (202) 685-6545. 
SUPPLEMENTARY INFORMATION: The 
Department of the Navy systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 


_ Teport. 


Dated: September 18, 2006. 
C.R. Choate, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
N0O1740-1 


SYSTEM NAME: 


Family Dependent Care Program 
(April 28, 1999, 64 FR 22840). 


CHANGES: 
* * * * * 
SYSTEM LOCATION: 


Delete entry and replace with: 
“Organizational elements of the 
Department of the Navy. Official 
mailing addresses are published in the 
Standard Navy Distribution List (SNDL) 
that is available at http:// 
doni.daps.dla.mil/sndl.aspx.” 


* * * * * 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Change “1740.6” to read “1740/6” 
and change ‘‘1740.7” to read “1740/7”. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Delete entry and replace with “10 
U.S.C. 5013, Secretary of the Navy; E.O. 
9397 (SSN); and OPNAVINST 1740.4B, 
U.S. Navy Family Care Policy.” 


ong 
be 
1 
| 
| 


°$5444 


Federal Register / Vol. 71, No.:184/ Friday, September: 22,2006 / Noticés 


PURPOSE(S): 

Delete the second paragraph and 
replace with “Utilized by command 
financial specialists, Fleet and Family 
Support Centers, Child and Youth 
Programs, and legal assistance offices 


for providing guidance and assistance.” 
* * * * * 


SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and replace with “Policy 
Official: Director, Personal Readiness 
and Community Support (N151), Office 
__ of the Chief of Naval Personnel, 5720 
Integrity Drive, Millington, TN 38055- 
6000.” 


- RECORD HOLDER: 

Commanding officer or designated 
representative of the naval activity 
where assigned. Official mailing 
addresses are published in the Standard 
Navy Distribution List (SNDL) that is 
available at 
http://doni.daps.dla.mil/sndl. aspx.” 


NOTIFICATION PROCEDURE: 


Delete entry and replace with 
“Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the 
Commanding Officer of the activity 
where assigned. Official mailing 
addresses are published in the Standard 
Navy Distribution List (SNDL) that is 
available at 
http://doni.daps.dla.mil/sndl.aspx. 

Request should include full name, 
Social Security Number, dates assigned 
at that activity, and must be signed.” 


RECORD ACCESS PROCEDURES: 


Delete entry and replace with 
“Individuals seeking access to records 
about themselves should address 
written inquiries to the Commanding 
Officer of the activity where assigned. 
Official mailing addresses are published 
in the Standard Navy Distribution List 
(SNDL) that is available at 
http://doni.daps.dla.mil/sndl.aspx. 

Request should include full name, 
Social Security Number, dates assigned 
at that activity, and must be signed.”’ 


x * x * * 
N01740-1 
SYSTEM NAME: 


Family Dependent Care Program. 


SYSTEM LOCATION: 


Organizational elements of the 
Department of the Navy. Official 
mailing addresses are published in the 
Standard Navy Distribution List (SNDL) 
that is available at 
http://doni.daps.dla.mil/sndl.aspx. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All Navy personnel serving on active 
duty or in the Ready Reserve who are 
single parents or members of dual 
military couples, that have custodial 
responsibility (i.e., housing, medical, 
logistical, financial, food, clothing, 
transportation, etc) for family members 
or other dependents. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Family Care Plan package which .- 
includes NAVPERS 1740/6—Family 
Care Plan Certificate, NAVPERS 1740/ 
7—Family Care Plan Arrangements, 


-Family Care Plan Checklist, copies of 


powers of attorney, legal documents, 
allotment information, financial 
information, counseling forms, etc. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


10 U.S.C. 5013, Secretary of the Navy;. 


E.O. 9397 (SSN); and OPNAVINST 
1740.4B, U.S. Navy Family Care Policy. 


PURPOSE(S): 

To ensure family members are cared 
for during deployments, reserve 
mobilizations, temporary duty, etc. and 
that arrangements are in place for the 
financial well being of family members 
covered by the Family Care Plan during 
separations. 

Utilized by command financial 
specialists, Fleet and Family Support 
Centers, Child and Youth Programs, and 
legal assistance offices for providing 
guidance and assistance. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 


552a(b) of the Privacy Act, these records + 


or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The DoD ‘Blanket Routine Uses’ that 
appear at the beginning of the Navy’s 
compilation of systems of records 
notices apply to this system. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Paper and automated records. 


RETRIEVABILITY: 
Name and Social Security Number. 


SAFEGUARDS: 


Files are maintained in file cabinets 
under the control of authorized 
personnel during working hours; the 
office space in which the file cabinets 
are located is locked outside official 


working hours: Automated aes are 
password protected. 


“RETENTION AND DISPOSAL: 


Records are maintained by the © 
commanding officer or his designated 
representative for the period the 
individual is assigned to that 
organization. Records are updated . 
annually or when family circumstances 
or other personal status changes. File 
follows member with each new 
assignment. Once affiliation with the 
Navy is complete, record is destroyed. 


SYSTEM MANAGER(S) AND ADDRESS: 


Policy Official: Director, Personal 
Readiness and Community Support 
(N151), Office of the Chief of Naval 
Personnel, 5720 Integrity Drive, 
Millington, TN 38055-6000. 


RECORD HOLDER: - 


Commanding officer or designated 
representative of the naval activity 
where assigned. Official mailing 
addresses are published in the Standard 
Navy Distribution List (SNDL) that is 
available at http://doni.daps.dla.mil/ 
sndl.aspx. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the 
Commanding Officer of the activity 
where assigned. Official mailing 
addresses are published in the Standard 
Navy Distribution List (SNDL) that is 
available at http://doni.daps.dla.mil/ 
sndl.aspx. 

Reunest should include full name, 
Social Security Number, dates assigned 
at that activity, and must be signed. 


RECORD ACCESS PROCEDURES: 


Individuals seeking access to records 
about themselves should address 
written inquiries to the Commanding 
Officer of the activity where assigned. 
Official mailing addresses are published 
in the Standard Navy Distribution List 
(SNDL) that is available at http:// 
doni.daps.dla.mil/sndl.aspx. 

Request should include full name, 
Social Security Number, dates assigned 
at that activity, and must be signed. 


CONTESTING RECORD PROCEDURES: 

The Navy’s rules for accessing 
records, and contesting contents, and 
appealing initial agency determinations 
are published in Secretary of the Navy 
Instruction 5211.5; 32 CFR part 701; or 
may be obtained from the system 
manager. 


RECORD SOURCE CATEGORIES: 
The individual. 
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EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


[FR Doc. 06-8033 Filed 9-21-06; 8:45 am] 
BILLING CODE 5001-06-P 


DEPARTMENT OF DEFENSE 


Department of the Navy 
[USN-—2006-0056] 

Privacy Act of 1974; System of 
Records 


AGENCY: Department of the Navy, DoD. 
ACTION: Notice to Amend Systems of 
Records. 


SUMMARY: The Department of the Navy 
is amending a system of records notice 
in its existing inventory of record 
systems subject to the Privacy Act of 
1974, (5 U.S.C. 552a), as amended. 
DATES: This proposed action will be 
effective without further notice on 


October 23, 2006 unless comments are 


received which result in a contrary 
determination. 


ADDRESSES: Send comments to the 
Department of the Navy, PA/FOIA 
Policy Branch, Chief of Naval 
Operations (DNS-—36), 2000 Navy 
Pentagon, Washington, DC 20350-2000. 


FOR FURTHER INFORMATION CONTACT: Mrs. 


Doris Lama at (202) 685-6545. 
SUPPLEMENTARY INFORMATION: The ~ 
Department of the Navy systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: September 18, 2006. 

C.R. Choate, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


N04066-1 


SYSTEM NAME: 


Bad Checks and Indebtedness Lists 
(February 23, 2001, 66 FR 11279). 


CHANGES: 
* * * * * 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Delete entry and replace with “Copy 
of application, monthly statements, 


dunning notices, DD139s and 
correspondence from AAFES; Bad 


Check System (including Returned 


Check Report; copies of returned 
checks; bank advice relative to the 
returned check(s); correspondence 
relative to attempt by the Navy 
exchange to locate the patron and/or 
obtain payment; a printed report of 
names of those persons who have not 
made full restitution promptly, or who 
have had one or more checks returned 
through their own fault or negligence); 
and TOP (Treasury Offset Program) 
accounts.”’. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

After ‘5 U.S.C. 301, Departmental 
Regulations” add “5 U.S.C. 5013, 
Secretary of the Navy.” 


* * * * 


STORAGE: 


Delete entry and replace with 
“Printed reports, file folders, and PC ~ 
hard and floppy disks.” 


RETENTION AND DISPOSAL: 


Delete entry and replace with 
“Records are kept for ten years and then 
destroyed.” 


* * * ~* * 
N04066-1 


SYSTEM NAME: 
Bad Checks and Indebtedness Lists. 


SYSTEM LOCATION: 

Navy Exchange Service Command, 
3280 Virginia Beach Boulevard, Virginia 
Beach, VA. 23452-5724 (for all Navy 
exchanges). 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 
Patrons of Navy exchanges who have 


passed bad checks; recruits who have. 
open accounts with Navy exchanges; 


_ patrons who have made C.O.D. mail 


order transactions and those patrons 
who make authorized charge or credit 
purchases where their accounts are 
maintained on the basis of an 


identifying particular such as name and/ 
or Social Security Number; includes all - 


holders of NEXCARDs. 


CATEGORIES.OF RECORDS IN THE SYSTEM: 
Copy of application, monthly 
statements, dunning notices, DD139s 
and correspondence from AAFES; Bad 
Check System (including Returned 
Check Report; copies of returned 
checks; bank advice relative to the 
returned check(s); correspondence 
relative to attempt by the Navy 
exchange to locate the patron and/or 
obtain payment; a printed report of 


names of those persons who have not 
made full restitution promptly, or who 
have had one or more checks returned 
through their own fault or negligence); 
and TOP (Treasury Offset Program) 
accounts. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 301, Departmental 
Regulations; 5 U.S.C. 5013, Secretary of 
the Navy; 10 U.S.C. 6011; 31 CFR 
285.11, Administrative Wage 
Garnishment; Federal Claims Collection 
Act of 1966 (Pub. L. 89-508) and Debt 
Collection Act of 1982 (Pub. L. 97-365); 
and E.O. 9397 (SSN). . 


PURPOSE(S): 
To maintain an automated tracking 


‘and accounting system for individuals 


indebted to the Department of the Navy 
and to collect indebtedness. 

Records in this system are subject to 
use in approved computer matching 
programs authorized under the Privacy 
Act of 1974, as amended, for debt 
collection purposes. 

Records may also be used by the 
Army and Air Force Exchange Service 
(AAFES) or its contractor for the 
purpose of recouping fees. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: | 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act, these records 
or information contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

To a commercial credit reporting 
agency for the purpose of either adding 
to a credit history file or obtaining a 
credit history file for use in the 
administration of debt collection. 

To a debt collection agency for the 
purpose of collection services to recover 
indebtedness owed to the Department of 
the Navy. 

To the Internal Revenue Service (IRS) 
to obtain the mailing address of a 
taxpayer for the purpose of locating 
such taxpayer to collect or to 
compromise a Federal claim by Navy 
against the taxpayer pursuant to 26 
U.S.C. 6103(m)(2) and in accordance 
with 31 U.S.C. 3711, 3217, and 3718. 

To any State and local governmental 
agency that employs the services of 
others and that pays their wages or 
salaries, where the employee owes a 
delinquent non-tax debt to the United 
States for the purpose of garnishment. 

To the Department of the Treasury, 
Financial Management Service, for the 


' purpose of collecting delinquent debts 


owed to the U.S. Government via 
administrative offset. 
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Note: Redisclosure of a mailing address 
from the IRS may be made only for the 
purpose of debt collection, including to a 
debt collection agency in order to facilitate 
the collection or compromise of a Federal 
claim under the Debt Collection Act of 1982, 
except that a mailing address to a consumer 
reporting agency is for the limited purpose of 
obtaining a commercial credit report on the 
particular taxpayer. Any such address 
information obtained from the IRS will not be 
used or shared for any other Navy purpose 

or disclosed to another Federal, State, or 
local agency which seeks to locate the same 
individual for its own debt collection 
purpose. 


The DoD “Blanket Routine Uses” that 
appear at the beginning of the Navy’s 
compilation of systems notices also 
apply to this system. 

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosure pursuant to 5 U.S.C. 
552a(b)(12) may be made from this 
system to consumer reporting agencies 
as defined in the Fair Credit Reporting 
Act of 1966 (15 U.S.C. 1681a(f)) or the 
Federal Claims Collection Act of 1966 
(31 U.S.C. 3701(a)(3)). 

The disclosure is limited to 
information necessary to establish the 
identity of the individual, including 
name, address, and taxpayer 
identification number (Social Security 
Number); the amount, status, and 
history of the claim; and the agency or 
program under which the claim arose 

-for the sole purpose of allowing the 
consumer reporting agency to prepare a 
commercial credit report. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: — 
STORAGE: 

Printed reports, file folders, and PC 
hard and floppy disks. 


RETRIEVABILITY: 
Name and Social Security Number. 


SAFEGUARDS: 

Locked file cabinets, supervised office 
space, supervised computer tape library 
which is accessible only through the 
data center, entry to which is controlled 
by a “cardpad” security system, for 
which only authorized personnel are 
given the access code. PC entry into the 
system may only be made through 
individual passwords. 


RETENTION AND DISPOSAL: 


Records are-kept for ten years and 
then destroyed 


SYSTEM MANAGER(S) AND ADDRESS: 

Policy Official: Commander, Navy 
Exchange Service Command, 3280 
Virginia Beach Boulevard, Virginia 
Beach, VA 23452-5724. 


Record Holder: Treasurer, Navy 
Exchange Service Command, 3280 
Virginia Beach Boulevard, Virginia 
Beach, VA 23452-5724 (for Navy 
exchanges). 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the 
Commander, Navy Exchange Service 
Command, 3280 Virginia Beach 
Boulevard, Virginia Beach, VA 23452- 
5724. 

In the initial inquiry, the requester 
must provide full name, Social Security 
Number, and the activity where they 
had their dealings. A list of other offices 
the requester may visit will be provided 
after initial contact is made at the office 
listed above. At the time of a personal 
visit, requesters must provide proof of 
identity containing the requester’s 
signature. 


RECORD ACCESS PROCEDURES: 


Individuals seeking access to records 
about themselves should address 
written inquiries to the Commander, 
Navy Exchange Service Command, 3280 
Virginia Beach Boulevard, Virginia 
Beach, VA 23452-5724. 

In the initial inquiry, the requester 
must provide full name, Social Security 
Number, and the activity where they 
had their dealings. A list of other offices 
the requester may visit will be provided 
after initial contact is made at the office 
listed above. At the time of a personal 
visit, requesters must provide proof of 
identity containing the requester’s 
signature. 


CONTESTING RECORD PROCEDURES: 


The Navy’s rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are published in Secretary of the Navy 
Instruction 5211.5; 32 CFR part 701; or 
may be obtained from the system 
manager. 


RECORD SOURCE CATEGORIES: 


The individual; the bank involved; 
activity sales records; Internal Revenue 
Service; credit bureaus; and the Defense 
Manpower Data Center. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 


None. 


[FR Doc. 06-8034 Filed 9-21-06; 8:45 am] 
BILLING CODE 5001-06-P 


DEPARTMENT OF EDUCATION 


Submission for OMB Review; | 
Comment Request 


AGENCY: Department of Education. 


SUMMARY: The IC Clearance Official, 
Regulatory Information Management 
Services, Office of Management invites 
comments on the submission for OMB 
review as required by the Paperwork 
Reduction Act of 1995. 


DATES: Interested persons are invited to 
submit comments on or before October 
23, 2006. 


ADDRESSES: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Rachel Potter, Desk Officer, 
Department of Education, Office of 
Management and Budget, 725 17th 
Street, NW., Room 10222, New 
Executive Office Building, Washington, 
DC 20503 or faxed to (202) 395-6974. 


SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 
Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) Title; (3) Summary of 
the collection; (4) Description of the — 
need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 
burden. OMB invites public comment. 


Dated: September 18, 2006. 
Angela C. Arrington, 
IC Clearance Official, Regulatory Information 
Management Services, Office of Management. 
Office of Innovation and Improvement 


Type of Review: New Collection. 

Title: Charter Schools Program (CSP) 
Grant Award Database. 

Frequency: Annually. 
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Affected Public: Not-for-profit 
institutions. 

Reporting and Recordkeeping Hour 
Burden: 

Responses: 76. 
Burden Hours: 76. 

Abstract: This request is for OMB 
approval of a new data collection 
necessary for the Charter School 
Program (CSP). ED will coordinate this 
new data collection with the Education 
Data Exchange Network (EDEN) to 
reduce respondent burden and fully - 
utilize available data. Specifically, ED 
will collect CSP grant award 
information from grantees (state 
agencies and some schools) to create a 
new database of current CSP-funded 
charter schools and award amounts. 
Once complete, ED will merge student 
demographic and performance 
information extracted from the EDEN 
database onto the database of CSP- 
funded charter schools. Together, these 
data will allow ED to monitor CSP grant 
performance and analyze data related to 
accountability for academic _ 
performance, financial integrity, and 
program effectiveness. ° 

Requests for copies of the information 
collection submission for OMB review 
may be accessed from http:// 
edicsweb.ed.gov, by selecting the 
“Browse Pending Collections” link and 
by clicking on link number 3009. When 
you access the information collection, 
click on “Download Attachments” to 
view. Written requests for information 
should be addressed to U.S. Department 
of Education, 400 Maryland Avenue, 
SW., Potomac Center, 9th Floor, 
Washington, DC 20202-4700. Requests 
may also be electronically mailed to 
ICDocketMgr@ed.gov or faxed to 202— 
245-6623. Please specify the complete 
title of the information collection when 
making your request. 

Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to 
ICDocketMgr@ed. gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1— 
800-877-8339. 


[FR Doc. 06-8017 Filed 9-21-06; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF EDUCATION 


Upward Bound Program 


AGENCY: Office of Postsecondary 
Education, Department of Education. 


ACTION: Notice of final priority. 


SUMMARY: The Assistant Secretary for 
Postsecondary Education announces a 


priority under the Upward Bound (UB) 
Program. This priority will help focus 
Federal resources on students most in 
need of academic assistance and 
increase the effectiveness of the UB 
Program. 

DATES: This priority is effective October 
23, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Geraldine Smith or Gaby Watts, U.S. 
Department of Education, 1990 K Street, 
NW., room 7020, Washington, DC 
20006-8512, or via Internet: 
TRIO@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1— 
800—877-—8339. 

Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the contact person listed 
under FOR FURTHER INFORMATION 
CONTACT. 


SUPPLEMENTARY INFORMATION: We 

published a notice of proposed priority 

(NPP) in the Federal Register on July 3, 

2006 (71 FR 37926). We discussed our 

proposals for this program in the NPP 
nm pages 37926-37928. 

This notice of final priority contains 
three changes from the NPP. We fully 
explain these changes in the Analysis of 
Comments and Changes section that 
follows. 


Analysis of Comments and Changes 


In response to our invitation in the 
NPP, 110 parties submitted comments. 
An analysis of the comments and of any 
changes in the priority follows. We 
group major issues according to subject. 
Generally, we do not address technical 
and other minor changes and suggested 
changes we are not authorized to make 
under the applicable statutory authority. 


Authority to Implement a Priority in the 
UB Program 


Comment: A number of commenters 
expressed concern that the Department 
had overstepped its legislative and 
regulatory authority in proposing this 
priority. They believe the Department 
does not have the legal authority to 


impose a priority not specified in statute 


and that the Broposed priority 


substitutes an administrative priority for 


a congressional priority, and 
circumvents legislation and regulations 
regarding selection of program 
participants based on grade level and 
need for academic support. 

Discussion: The Secretary does not 
agree with these commenters. The 
Department’s authority to establish 
priorities for the TRIO programs and 


other discretionary grant programs is 
well established. The Department’s 
regulations clearly reflect this authority 
in 34 CFR 74.11 and 75.105. Section 
402C of the Higher Education Act of 
1965, as amended (HEA), which 
authorizes the UB program, does not 
prohibit or limit the Secretary’s 
authority to establish funding priorities 
to achieve the UB program’s purposes. 
In fact, the Secretary has previously 
established priorities for the UB 
Program without challenge or questions. 
See the notice of proposed priority, 68 
FR 37469 (June 24, 2003) and the notice 
of final priority, 68 FR‘50958 (August 
22, 2003), and the notice of proposed 
priority, 65 FR 35238 (June 1, 2000) and 
the notice of final priority, 65 FR 45698 
July 24, 2000). 

e priority proposed by the | 
Secretary is consistent with the 
requirements for funding included in 
section 402C(d)(3) and (4) of the HEA. 
Those provisions stipulate that each UB 
program participant must have a need 
for academic support and must have 
completed eight years of elementary 
school education. Change: None. 


Selection of First-Time UB Participants 
From Otherwise Eligible Students Who 
Have Completed the 8th Grade But Not 
the 9th Grade in Secondary School 


Comment: Numerous commenters 
expressed concerns about the proposal 
to limit the selection of new UB 
participants to students who have 
completed the 8th grade but not the 9th 
grade in secondary school. These 
commenters stated that the focus on 
these students would not contribute to 
the effectiveness of the UB Program 
because of the lack of maturity of 
younger students; higher drop-out rates 
among younger students; the high 
mobility rates of UB participants; and 
increased costs for those projects that — 
currently recruit from high schools that 
begin with the 10th grade. In addition, 
some commenters argued that selecting 
students in the 10th grade allows 
students to participate in the UB 
program for 36 months and those 
students have similar success rates as 
students selected during the 9th grade. 

Discussion: A 2004 report of a study 
conducted for the Department titled, 
The Impacts of Regular Upward Bound: 
Results from the Third Follow-Up Data 
Collection (the Study) concluded that, 
for students who participated in the UB 
program for less than two years, an 
additional year of participation in the 
program could raise the postsecondary 
enrollment rate by as much as nine 
percentage points. Among UB program 
participants who did not complete the 
program, the Study found that UB 
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program completion could raise 
postsecondary enrollment by as much as 
17 percentage points. 

We agree with the commenters that 
students entering the UB program in the 
10th grade would have an opportunity 
to receive UB services for 36 months. 
We believe that for students without a 
high academic risk for failure, 
participation in the UB program for 36 
months would increase the 
postsecondary enrollment rate 
especially among students who remain 
in the program until high school 
graduation. Students that have a high 
academic risk for failure, on the other 
hand, require more intensive services 
and will likely receive a greater benefit 
by having access to the UB program for 
four complete years. In addition, a 
recent evaluation of high school reform 
models by MDRC (a nonprofit, 
nonpartisan social policy research 
organization) suggests that focusing on 
the critical transition year of ninth grade 
can make a real difference for students 
who enter high school with poor 
academic skills. Quint, Janet, Meeting 
Five Critical Challenges of High School 
Reform (May, 2006). Accordingly, we 
will allow UB projects to select from 
otherwise eligible students, those 
students who have completed the 8th 
grade but not the 10th grade in 
secondary school, except for the 30 
percent of new students who must have 
a high academic risk for failure. 
However, expanding the selection of UB 
program participants to include those 
students who have completed the 9th 
grade but not the 10th grade, creates an 
opportunity for students not selected to 
participate in the UB program prior to 
the students’ completion of the 9th 
grade to reapply for UB program 
participation the following year. To 
avoid having the same students 
included as participants in both the 
control group and the UB program, we 
have made a change to pena such 
dual participation. 

Change: We have modified the 
priority to allow UB projects to select 
otherwise eligible students who have 
completed the 8th grade but not the 
10th grade in secondary school, except 
for the 30 percent of new students who 
must have a high academic risk for 
failure. The 30 percent of new students 
who must have a high academic risk for 
failure must be selected from otherwise 
eligible students who have completed 
the 8th grade but not the 9th grade in 
secondary school. The remaining new 
students may or may not have a high 
academic risk for failure and may or 
may not have completed the 9th grade 
in secondary school. 


We have also modified the priority to 
provide that students selected to 
participate in the control group may not 
be subsequently selected to participate 
in the UB program. 

Comment: Some commenters argued 
that it would be counter-productive and 
unfair to students if UB projects were 
not allowed to accept transfer students 
who participated in the UB program at 
a previous school because the students 
have completed the 9th grade. 

Discussion: The Secretary agrees with 
the commenters. 

Change: We have changed the priority 
to provide that a student who has 
previously participated in a regular UB 
project may be selected to continue to 
participate in the same or different UB 
project notwithstanding the student’s 
grade level. 


Select Not Less Than 30 Percent of New 
Participants From Students Who Have a 
High Academic Risk for Failure 


Comment: Some commenters 
applauded the proposal to focus UB 
services on students with the most need. 
Others objected to what they view as 
changes that will turn the UB program 
into a dropout prevention program 
instead of a college prep program. Some 
commenters argued that serving 
students with a high academic risk for 
failure unfairly penalizes students who 
are doing well in school, while others 
recommended that we expand the 
definition of high academic risk for 
failure to include social risks, such as . 
coming from a single parent home or 
exposure to gang pressure. 

Discussion: We do not agree that the 
priority will penalize students for doing 
well in school. Students doing well 
academically do not generally need the 
intensive academic services provided by 
the UB program and those services are 
not intended to be a reward for good 
academic performance. In fact, section 
402C(d)(3) of the HEA requires that a 
determination be made that the student 
“has a need for academic support in ~ 
order to pursue successfully a program 
of education beyond secondary school,” 
(emphasis added) to provide services to 
that student. 

We recognize that many students who 
are doing well in their academic 
subjects may have additional needs 
related to social and environmental 
issues. Those non-academic needs 
alone, however, are not a basis on which 
students may be selected to participate 
in UB. The TRIO Talent Search Program 
is designed to provide assistance to 
students who have the potential for 
success at the postsecondary level, but 
who need encouragement and other 


support to pursue a postsecondary 
education. 

Change: None. 

Comment: Commenters expressed 
concern that the targeting of Upward 
Bound on students with high academic 
risk for failure as indicated by their — 
grade point average is not supported by 
the previous national evaluation of 
Upward Bound. 

Discussion: We agree that recent 
evaluation findings suggest that grade 
point average is an imperfect indicator 
of educational expectations and of a 
student’s likelihood to benefit from the 
UB program. Nonetheless, we believe 
that a low grade point average certainly 
is one of several possible indicators of 
a student’s need for academic support in 
order to pursue successfully a program 
of postsecondary study. Recent research 
from the national UB program 
evaluation and other sources (including 
The Condition of Education 2001, 
Indicator 24, which may be reviewed at 
http://nces.ed.gov/pubs2001/ 
2001072_3.pdf) suggests another 
possible indicator of a first-generation 
student’s need for academic support. 
Specifically, there is evidence that 
failure to take algebra (or higher) in 
grade eight or nine may indicate a 
student's potential to benefit from UB or 


‘similar programs. 


Change: We have modified the 
priority to allow projects to count a 
student as at high academic risk for 
failure if the student has not completed 
pre-algebra, algebra, or geometry by the 
end of grade eight, and (in cases in 
which the student is recruited early 
during grade nine) if the student is not 
taking algebra or geometry in grade 
nine. This criterion further grounds the 
priority in recent research and gives UB 
projects a fourth option for identifying 
the 30 percent of new students who 
must be at high academic risk for - 
failure. 

Comment: Several commenters stated 
that the proposed priority would 
remove the individual programs’ © 
flexibility and create a one-size-fits-all 
approach that would damage UB’s 
mission of helping needy students gain 
admission to college. 

Discussion: Within the parameters of 
the priority, programs will continue to 
have flexibility in determining which 
students are served. We believe that the 
priority will ensure that the students 
who receive UB program services are 
those who most need those services. 
Under the priority not less than 30 
percent of the new participants must be 
selected from those students who have 
a high academic risk for failure. The 
remaining students will continue to be 
selected from among all eligible 
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students based upon the discretion of 
the UB project staff. 
Change: None. 


Proposed Evaluation 


‘Comment: One commenter supported 
including in the priority a requirement 
to participate in the Department’s 
evaluation of the UB program. The | 
remaining commenters opposed the 
proposed evaluation. The objections to 
the proposed priority relating to the 
evaluation include the following: (a) 
Several of the commenters stated that 
they believe many colleges and 
universities would have reservations 
about approving ‘“‘human subjects 
standards” in their internal review 
boards, if the review does not 
demonstrate that members of the control 
group are ‘“‘done no harm;” (b) other 
commenters stated that the control 
group would not be a true control group, 
as a true control group would not be 
referred to other support services and ° 
any UB project that does not refer needy 
students to another student support 
program or who would try to insulate 
them from other available academic 
resources would be unethical and 
inhuman; and (c) many commenters 
expressed concern about what they 
thought would be the undue burden and 
cost if UB projects were required to 
recruit twice the number of eligible 
students to be served, work with twice 
the number of parents, and were 
required to encourage students to fill 
out the forms when the students know 
that they stand only a 50 percent chance 


of getting selected. 


Discussion: We do not share the 
commenters’ concerns about the 
burdens associated with the evaluation. 
All plans for data collection and random 
assignment will be submitted to the 
evaluator’s Institutional Review Board 
(IRB) and the U.S. Office of Management 
and Budget (OMB) for their approval to 
minimize the burden to students and 
protect the rights of all human subjects. 
Because the evaluation will be 
conducted by the Institute of Education 
Sciences and its contractor, institutions 
of higher education will not be required 
to obtain internal review board 
approval. The UB program only has 
funds to serve a small percent of the 
eligible low-income, first-generation 
students in the U.S., so some eligible 
and potentially interested students will 
not be served regardless of whether a 
random assignment evaluation occurs. 

We did not intend to suggest that 
control group students would be 
prohibited from receiving services from 
other programs. For ethical, legal, and 
practical reasons, control group students 
will be free to receive supplemental 


* educational services from numerous 


other student support programs. The 
evaluator will carefully measure the 
variety and intensity of services 
received by all students in the © 
evaluation in order to interpret the 
impact of the UB program services, as 
opposed to the gross impact of other 
college preparation programs in which 
students may be involved. The question 
the evaluation will address is: Does 
Upward Bound have a benefit, above 
and beyond the benefit of the other 
services already available to eligible 
students applying to the program? 

We the that 
there will likely be some additional 
burden on grantee staff, particularly 
during the first year of the evaluation. 
Some grantees will have to increase 
their recruiting efforts to meet not only 
any evaluation requirements, but also 
the new requirements to focus the 
program on students who have a high 
academic risk for failure. On the other 
hand, casting a wider net for applicants 
also has significant advantages. It will 
likely raise the profile of the UB 
program among eligible students. The 
extra recruiting required for the 
evaluation is a one-time effort and 
seems unlikely to have a lingering effect 
on program activities. The burden of the 
new data collection will be borne 
primarily by the evaluator, not grantees, 
and the evaluator will work with 
grantees to minimize any burdens as 
required for IRB and OMB approval of 
data collection plans. Any outreach or 
publicity to obtain enough applications 
to create the control group will build on 
grantees’ current admission procedures 
or those proposed'as a condition of 
receiving 2007 grants. As required for 
IRB and OMB approval of data 
collection plans, the evaluator will seek 
informed and written consent from a 
parent or guardian before a student is 
included in the evaluation. 

Change: None. 


Note: This notice does not solicit 
applications. In any year in which we choose 
to use this priority, we invite applications 
through a notice in the Federal Register. A 


notice soliciting applications for new awards - 


for the UB program for fiscal year 2007 is 
published elsewhere in this issue of the 
Federal Register. 


Priority 
Absolute Priority: Upward Bound 


Program Selection and 
Evaluation 


This priority supports regular Upward 
Bound Program projects that— 

1. Select first-time participants from 
otherwise eligible students who have 
completed the 8th grade but not the 


10th grade in secondary school, except 
a student who has previously 
participated in a regular Upward Bound 
project may be selected notwithstanding 
the student’s grade level; 

2. Select not less than 30 percent of 
all first-time participants from students 
who have completed the 8th grade but 
not the 9th grade in secondary school 
and who have a “high academic risk for 
failure.” 

“High academic risk for failure” refers 
to otherwise eligible students who— 

a. Have not achieved at the proficient 
level on State assessments in reading/ 
language arts for grade eight; 

level on State assessments in math for 
grade eight; 

c. Have a grade point average of 2.5 
or less (on a 4.0 scale) for the most 
recent school year for which grade point 
averages are available; or 

d. Have not completed pre-algebra, 
algebra, or geometry by the end of grade 
eight, and (in cases in which students 
are recruited early during grade nine) 
are not taking algebra or geometry in 
grade nine. 

To meet this priority, an applicant © 
also must agree to conduct its Upward 
Bound project in a manner consistent 
with the evaluation that the Department 
plans to conduct for the Upward Bound 
Program. An applicant also must agree, 
if selected to participate in the 
evaluation, to— 

1. Recruit at least twice as many 
eligible new students in project year 
2007-2008 as the grantee plans to serve 
in its project. Of that larger pool of 
eligible new students, not less than 30 
percent must have completed the 8th 
grade but not the 9th grade in secondary 
school and meet the definition of “high 
academic risk for failure;” 

2. Refrain from admitting new 
students into the Upward Bound project 
for project year 2007—2008 until the 
evaluator has completed its data 7 
collection and random assignment for 
those students; 

3. Agree that eligible new students 
will be assigned randomly by the 
evaluator either to participate in 
Upward Bound or to serve as part of a 
control group (not in Upward Bound); 
and 

4. Agree that a student assigned to 
serve as part of a control group will not 
be subsequently selected to participate 
in Upward Bound. 

This priority does not apply to the 
Veterans Upward Bound projects and 
Upward Bound Math/Science projects. 


Executive Order 12866 


This notice of final priority has been 
reviewed in accordance with Executive 
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Order 12866. Under the terms of the 
order, we have assessed the potential 
costs and benefits of this regulatory 
action. 


The potential costs associated with 
the notice of final priority are those 
resulting from statutory requirements 
and those we have determined are 
necessary for administering this 
program effectively and efficiently. 

In assessing the potential costs and 
benefits—both quantitative and 
qualitative—of this notice of final 
priority, we have determined that the 
benefits of the proposed priority justify 
the costs. 


We have also determined that this 
action does not unduly interfere with 
State, local, and tribal governments in 
the exercise of their governmental 
functions. 


Intergovernmental Review 


This program is subject to Executive 
Order 12372 and the regulations in 34 
CFR part 79. One of the objectives of the 
Executive order is to foster an 
intergovernmental partnership and a 
strengthened federalism. The Executive 
order relies on processes developed by 
State and local governments for 
coordination and review of proposed 
Federal financial assistance. 


This document provides early 
notification of our specific plans and 
actions for this program. 


Applicable Program Regulations: 34 
CFR part 645. 


Electronic Access to This Document 


You may view this document, as well 
as all other documents of this 
Department published in the Federal 
Register, in text or Adobe Portable 
Document Format (PDF) on the Internet 
at the following site: http://www.ed.gov/ 
news/fedregister. 


To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1— 
888-293-6498; or in the Washington, 
DC area at (202) 512-1530. 


Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/ 
index.html. 


(Catalog of Federal Domestic Assistance 
Number 84.047A Upward Bound Program) 


_ Program Authority: 20 U.S.C. 1070a-13. 


Dated: September 19, 2006. 
James F. Manning, 


Acting Assistant Secretary for Postsecondary 
Education. 


[FR Doc. 06-8101 Filed 9—21—06; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF EDUCATION 


Office of Postsecondary Education; 
Overview information; Upward Bound 
Program (includes Regular Upward 


‘Bound (UB), Veterans Upward Bound 


(VUB) and Upward Bound Math and 
Science (UBMS)) Notice Inviting 
Applications for New Awards for Fiscal 
Year (FY) 2007 


Catalog of Federal Domestic 
Assistance (CFDA) Numbers: 84.047A 
and 84.047M. 

. Dates: Applications Available: 
September 22, 2006. | 

Deadline for Transmittal of 
Applications: November 6, 2006. 

Deadline for Intergovernmental 
Review: January 5, 2007. 

Eligible Applicants: Institutions of 
higher education; public or private 
agencies and organizations; 
combinations of institutions, agencies, 
and organizations; and secondary 
schools under exceptional 
circumstances, if there is no institution, 
agency, or organization capable of 
carrying out an applicable Upward 


- Bound project in the proposed target 


area. 

Estimated Available Funds: The 
Administration’s budget request for FY 
2007 does not include funds for the 
Upward Bound Program. However, we 
are inviting applications to allow 
enough time to complete the grant 
process if Congress appropriates funds 
for this program. 

Estimated Range of Awards: 
$250,000—$853,000 for year one of UB; 
$250,000—$543,000 for year one of VUB; 
and $250, 000-9354, 000 for year one of 
UBMS. 

Estimated Average Size of Awards: 
$350,000 for UB; $300,000 for VUB; and 
$270,000 for UBMS. 

Maximum Award: We will not fund 
any application at an amount exceeding 
the maximum amounts specified below 
for a single budget period of 12 months. 
We may choose not to further consider 
or review applications with budgets that 
exceed the maximum amounts specified 
below, if we conclude, during our initial 
review of the application, that the 
proposed goals and objectives cannot be 
obtained with the specified maximum 
amount. 

For an applicant applying for a new 
UB, VUB or UBMS grant the maximum 


award amount is $250,000. For a current © 
grantee applying for a VUB or UBMS 
grant (to continue funding for a 
currently funded project), the maximum 
award amount is the greater of (a) 
$250,000 or (b) an amount equal to 103 
percent of the applicant’s currently 
funded grant award amount for FY 
2006. 

For a current grantee that did not 
receive supplemental funds under the 
UB Expansion Initiative in FY 2006 that 
is applying for a UB grant, the 
maximum award amount is the greater 
of (a) $250,000 or (b) an amount equal 
to 103 percent of the applicant’s 
currently funded grant award amount 
for FY 2006. For a current grantee that 
received supplemental funds under the 
UB Expansion Initiative in FY 2006 that 
is applying for a UB grant, the 
maximum award amount is the greater 
of (a) $250,000 or (b) an amount equal 
to 103 percent of the sum of the 
applicant’s currently funded grant 
award amount plus 50 percent of its UB 
Expansion Initiative grant award 
amount for FY 2006. 

Estimated Number of ‘Awandls: 766 for 


_ UB; 42 for VUB; and 128 for UBMS. 


Note: The Department is not bound by any 
estimates in this notice. 


Project Period: Up to 60 months. 
Applicants whose peer review scores 
are within the highest ten percent of 
scores of all applicants receiving awards 
will receive five-year awards. All other 
successful applicants will receive four- 
year awards. 

Full Text of Announcement 
I. Funding Opportunity Description 

Purpose of Program: The Upward 
Bound program is one of seven 
programs known as the Federal TRIO 
programs. There are three types of 
grants under the Upward Bound 
program: Regular Upward Bound grants; 
Veterans Upward Bound grants; and 
Upward Bound Math and Science 

ants. 

The regular Upward Bound projects 
are designed to generate in participants 
the skills and motivation necessary for 
success in education beyond secondary 
school. The Veterans Upward Bound 
projects are designed to assist veterans 
in preparing for a program of 
postsecondary education. The Upward 
Bound Math and Science projects are 
designed to prepare high school 
students for postsecondary education 
programs that lead to careers in the 
fields of math and science. 

Priority: This priority is from the 
notice of final priority for this program 
published elsewhere in this issue of the 
Federal Register. 
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Absolute Priority: For FY 2007, this 
priority is an absolute priority. Under 34 
CFR 75.105(c)(3), we consider only 
applications for regular Upward Bound 
Program grants that meet the priority. 
This priority only applies to the regular 
UB Program applications. This priority 
does not apply to the VUB and UBMS 
competitions. 

This priority is: Upward Bound 
Program Participant Selection and 
Evaluation. 

This priority supports regular Upward 
Bound Program projects that— 

1. Select first-time participants from 
otherwise eligible students who have 
completed the 8th grade but not the 
10th grade in secondary school, except 
a student who has previously 
participated in a regular Upward Bound 
project may be selected notwithstanding 
the student’s grade level; 

2. Select not less than 30 percent of 


~ all first-time participants from students 


who have completed the 8th grade but 


-not the 9th grade in secondary school 


and who have a “high academic risk for 
failure.” 

“High academic risk for failure” refers 
to otherwise eligible students who— 

a. Have not achieved at the proficient 
level on State assessments in reading/ 
language arts for grade eight; 

b. Have not achieved at the proficient 
level on State assessments in math for 
grade eight; 

c. Have a grade point average of 2.5 
or less (on a 4.0 scale) for the most 
recent school year for which grade point 
averages are available; or 

d. Have not completed pre-algebra, 
algebra, or geometry by the end of grade 
eight, and (in cases in which students 
are recruited early during grade nine) 
are not taking algebra or geometry in 
grade nine. 

To meet this priority, an applicant 
also must agree to conduct its Upward ~ 
Bound project in a manner consistent 
with the evaluation that the Department 
plans to conduct for the Upward Bound 
Program. An applicant also must agree, 
if selected to participate in the 
evaluation, to— | 

1. Recruit at least twice as many 
eligible new students in project year 
2007-2008 as the grantee plans to serve 
in its project. Of that larger pool of 


_eligible new students, not less than 30 - 


percent must have completed the 8th 
grade but not the 9th grade in secondary 
school and meet the definition of “high 
academic risk for failure;’’ 

2. Refrain from admitting new 
students into the Upward Bound project 
for project year 2007-2008 until the 
evaluator has completed its data 
collection and random assignment for 
those students; 


3. Agree that eligible new students 
will be assigned randomly by the 
evaluator either to participate in 
Upward Bound or to serve‘as part of a 
control group (not in Upward Bound); 
and 

4. Agree that a student assigned to 
serve as part of a control group will not 
be subsequently selected to participate 
in Upward Bound. 

This priority does not apply to the 
Veterans Upward Bound projects and 
Upward Bound Math/Science projects. 


Program Authority: 20 U.S.C. 1070a-11; 20 
U.S.C. 1070a—13. 


Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 82, 85, 
86, 97, 98, and 99. 

(b) The regulations for this program in 
34 CFR part 645. 

(c) The notice of final priority for this 
program published elsewhere in this 
issue of the Federal Register. 


Il. Award Information 


Type of Award: Discretion ants. 

Administration’s budget request for FY 
2007 does not include funds for the 
Upward Bound Program. However, we 
are inviting applications to allow 
enough time to complete the grant 
process if Congress appropriates funds 
for this 

Estimate Range of Awards: 
$250,000—$853,000 for year one of UB; 
$250,000-—$543,000 for year one of VUB; 
and $250,000—$354,000 for year one of 
UBMS. 

Estimated Average Size of Awards: 
$350,000 for UB; $300,000 for VUB; and 
$270,000 for UBMS. 

Maximum Award: We will not fund 
any application at an amount exceeding 
the maximum amounts specified below 
for a single budget period of 12 months. 
We may choose not to further consider 
or review applications with budgets that 
exceed the maximum amounts specified 
below, if we conclude, during our initial 
review of the application, that the 
proposed goals and objectives cannot be 
obtained with the specified maximum 
amount. 

For an applicant applying for a new 
UB, VUB or UBMS grant the maximum . 
award amount is $250,000. For a current 
grantee applying for a VUB or UBMS 
grant (to continue funding for a 
currently funded project), the maximum 
award amount is the greater of (a) 
$250,000 or (b) an amount equal to 103 
percent ofthe applicant’s currently 
funded grant award amount for FY 
2006. 

For a current grantee that did not 
receive supplemental funds under the 


’ UB Expansion Initiative in FY 2006, that 


is applying for a UB grant, the 
maximum award amount is the greater 
of (a) $250,000 or (b) an amount equal 
to 103 percent of the applicant’s 
currently funded grant award amount 
for FY 2006. For a current grantee that 
received supplemental funds under the 
UB Expansion Initiative in FY 2006 that 
is applying for a UB grant, the 
maximum award amount is the greater 
of (a) $250,000 or (b) an amount equal 
to 103 percent of the sum of the 
applicant’s currently funded grant 
award amount plus 50 percent of its UB 
Expansion Initiative grant award 
amount for FY 2006. 

Estimated Number of Awards: 766 for 
UB; 42 for VUB; and 128 for UBMS. 


Note: The Department is not bound by any 
estimates in this notice. 


Project Period: Up to 60 months. 
Applicants whose peer review scores 
are within the highest ten percent of 
scores of all applicants receiving awards 
will receive five-year awards. All other 
successful applicants will receive four- 
year awards. 


Ill. Eligibility Information 


1. Eligible Applicants: Institutions of 
higher education; public or private 
agencies and organizations; 
combinations of institutions, agencies, 
and organizations; and secondary 
schools under exceptional 
circumstances, if there is no institution, 
agency, or organization capable of 
carrying out an applicable Upward 
Bound project in the proposed target 


area. 

2. Cost Sharing or Matching: This 
program does not involve cost sharing 
or matching. 

3. Other: An applicant may submit 
more than one application, if each 
separate application describes a project 
that will serve students at different 
target schools and/or target populations. 
A secondary school applicant must 
submit a certification that there is no 
other eligible entity in the proposed 
target area that is capable of carrying out 
a UB program project. 


IV. Application and Submission 
Information 


1. Address to Request Application 
Package: Gaby Watts, U.S. Department 
of Education, 1990 K Street, NW., suite 
7000, Washington, DC 2006-8510. 
Telephone: (202) 502-7600 or by e-mail: 
TRIO@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1- 
800-877-8339. 

Individuals with disabilities may 
obtain a copy of the application package 
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in an alternative format (e.g., Braille, 

large print, audiotape, or computer 

diskette) by contacting one of the 
program contact persons listed in this 
section. 

2. Content and Form of Application 
Submission: Requirements concerning 
the content of an application, together 
with the forms you must submit, are in 
the application package and instructions 
for this program. 

Page Limit: The Program Narrative is 
where you, the applicant, address the 
selection criteria that reviewers use to 
evaluate your application. You must 
limit the section of the narrative that 
addresses the selection criteria to the 

- equivalent of no more than 50 pages, 
using the following standards: 

eA “page” is 8.5” x 11”, on one side 
only, with 1” margins at the top, bottom, 
and both sides. Page numbers and an 

identifier may be within the 1” margin. 

'  @ Double space (no more than three 
lines per vertical inch) all text in the 
application narrative, except titles, 
headings, footnotes, quotations, 
references, captions and all text in 
charts, tables, and graphs may be single 
spaced. 

e Use one or more of the following 
fonts: Times New Roman, Courier, 

' Courier New or Arial. Applications 

submitted in any other font (including 

Times Roman and Arial Narrow) will be 

rejected. 

e Use not less than 12-point font. 
The page limit does not apply to Part 

I, the Application for Federal Assistance 

face sheet (SF 424); the supplemental 

information form required by the 

Department of Education; Part II, the 

budget information summary form (ED 

Form 524); and Part IV, the assurances 

and certifications. The page limit also 

does not apply to a table of contents. If 
you include any attachments or 
appendices not specifically requested, 
these items will be counted as part of 
the Program Narrative (Part III) for 
purposes of the page limit requirement. 

You must include your complete 

response to the selection criteria in the 

Program Narrative. 

We will reject your application if— 

e You apply these standards and 
exceed the page limit; or 

e You apply other standards and 
exceed the equivalent of the page limit. 

3. Submission Dates and Times: 

Applications Available: September 22, 

2006. 

Deadline for Transmittal of 

Applications: November 6, 2006. 

Applications for grants under this 
program must be submitted 
electronically using the Grants.gov 

Apply site (Grants.gov). For information 

(including dates and times) about how 


to submit your application 
electronically or by mail or hand 
delivery if you qualify for an exception 
to the electronic submission 
requirement, please refer to Section IV. 
6. Other Submission Requirements in 
this notice. 

We do not consider an application 
that does not comply with the deadline 
requirements. 

Deadline for Intergovernmental 
Review: January 9, 2007. 

4. Intergovernmental Review: This 
program is subject to Executive Order 
12372 and the regulations in 34 CFR 
part 79. Information about 
Intergovernmental Review of Federal 
Programs under Executive Order 12372 
is in the application package for this 


program. 


5. Funding Restrictions: We reference 
the regulations outlining funding ~ 
restrictions in the Applicable 
Regulations section of this notice. 

6. Other Submission Requirements: 
Applications for grants under this 
program must be submitted 
electronically unless you qualify for an 
exception to this requirement in 
accordance with the instructions in this 
section. 

a. Electronic Submission of 
Applications. Applications for grants 
under the Upward Bound Program— 
CFDA Number 84.047A and 84.047M 
must be submitted electronically using 
the Grants.gov Apply site at: http:// 
www.grants.gov. Through this site, you 
will be able to download a copy of the 
application package, complete it offline, 
and then upload and submit your 
application. You may not e-mail an 
electronic copy of a grant application to 
us. 

We will reject your application if you 
submit it in paper format unless, as 
described elsewhere in this section, you 
qualify for one of the exceptions to the 
electronic submission requirement and 
submit, no later than two weeks before 
the application deadline date, a written 
statement to the Department that you 
qualify for one of these exceptions. 
Further information regarding 
calculation of the date that is two weeks 
before the application deadline date is 
provided later in this section under 
Exception to Electronic Submission 
Requirement. 

You may access the electronic grant 
application for the Upward Bound 
Program at: http://www.grants.gov. You 
must search for the downloadable 
application package for this program by 
the CFDA number. Do not include the 
CFDA number’s alpha suffix in your 
search. 

Please note the following: 


e When you enter the Grants.gov site, 
you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
operation. 

e Applications received by Grants.gov 
are time and date stamped. Your 
application must be fully uploaded and 
submitted, and must be date/time 
stamped by the Grants.gov system no 
later than 4:30 p.m., Washington, DC 
time, on the application deadline date. 
Except as otherwise noted in this 
section, we will not consider your 
application if it is date/time stamped by 
the Grants.gov system later than 4:30 
p-m., Washington, DC time, on the 
application deadline date. When we 
retrieve your application from 
Grants.gov, we will notify you if we are 
rejecting your application because it 
was date/time stamped by the 
Grants.gov system after 4:30 p.m., 
Washington, DC time, on the 
application deadline date. 

e The amount of time it can take to 
upload an application will vary 


- depending on a variety of factors 


including the size of the application and 
the speed of your Internet connection. 
Therefore, we strongly recommend that 
you do not wait until the application 
deadline date to begin the submission 
process through Grants.gov. 

e You should review and follow the 
Education Submission Procedures for 
submitting an application through 
Grants.gov that are included in the 
application package for this program to 
ensure that you submit your application 
in a timely manner to the Grants.gov 
system. You can also find the 
Education Submission Procedures 
pertaining to Grants.gov at: 
http://e-Grants.ed.gov/help/ 


GrantsgovSubmissionProcedures. pdf. 


¢ To submit your application via 
Grants.gov, you must complete all the 
steps in the Grants.gov registration 
process (see http://www.grants.gov/ 
applicants/get_registered.jsp). These 
steps include (1) registering your 
organization, (2) registering yourself as 


Authorized Organization 


Representative (AOR), and (3) getting 
authorized as an AOR by your 
organization. Details on these steps are 
outlined in the Grants.gov 3-Step 
Registration Guide (see http:// 
www.grants.gov/section910/ 
Grants.govRegistrationBrochure.pdf). 
You also must provide on your 
application the same D-U-N-S Number 


‘ used with this registration. Please note 


that the registration process may take 
five or more business days to complete, 
and you must have completed all 
registration steps to allow you to 


rs 
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successfully submit an application via 
Grants.gov.» 

'e You will not receive additional 
point value because you submit your 
application in electronic format, nor 
will we penalize you if you qualify for 
an exception to the electronic 
submission requirement, as described 
elsewhere in this section, and submit 
your application in paper format. 

e You must submit all documents 
electronically including all information 
typically included on the Application - 
for Federal Education Assistance (SF 
424), Budget Information—Non- 
Construction Programs (ED 524), and all 
necessary assurances and certifications. 
You must attach any narrdative sections 
of your application as files in a .DOC 
(document), .RTF (rich text), or .PDF 
(Portable Document) format. If you 
upload a file type other than the three 
file types specified above or submit a 
password protected file, we will not. 
review that material. 

e Your electronic application must ~ 
comply with any page limit 
requirements described in this notice. 

e After you electronically submit 
your application, you will receive an 
automatic acknowledgment from 


’ Grants.gov that contains a Grants.gov 


tracking number. The Department will 
retrieve your application from 
Grants.gov and send you a second 
confirmation by e-mail that will include 
a PR/Award number (an ED-specified 
identifying number unique to your 
application). 

e We may request that you provide us 
original signatures on forms at a later 
date. 

Application Deadline Date Extension 
in Case of Technical Issues with the 
Grants.gov System: If you are prevented 
from electronically submitting your 
application on the application deadline 
date because of technical problems with 
the Grants.gov system, we will grant you 
an extension until 4:30 p.m., 
Washington, DC time, the following 
business day to enable you to transmit 
your application electronically, or by 
hand delivery. You also may mail your 
application by following the mailing 
instructions as described elsewhere in 
this notice. If you submit an application 
after 4:30 p.m., Washington, DC time, on 
the deadline date, please contact either 
of the persons listed elsewhere in this 


~ notice under FOR FURTHER INFORMATION 


CONTACT, and provide an explanation of 
the technical problem you experienced 
with Grants.gov, along with the 
Grants.gov Support Desk Case Number 
(if available). We will accept your ~ 
application if we can confirm that a 
technical problem occurred with the 
Grants.gov system and that that problem 


affected your ability to submit your 
application by 4:30 p.m., Washington, 
DC time, on the application deadline 
date. The Department will contact you 
after a determination is made on 
whether your application will be 
accepted. 


Note: Extensions referred to in this section 
apply only to the unavailability of or 
technical problems with the Grants.gov 
system. We will not grant you an extension 
if you failed to fully register to submit your 
application to Grants.gov before the deadline 
date and time or if the technical problem you 
experienced is unrelated to the Grants.gov 
system. 


Exception to Electronic Submission 
Requirement: You qualify for an 
exception to the electronic submission 
requirement, and may submit your 
application in paper format, if you are 
unable to submit an application through 
the Grants.gov system because— 

e You do not have access to the 
Internet; or 

e You do not have the capacity to 
upload large documents to the 
Grants.gov system; 


and 


¢ No later than two weeks before the 
application deadline date (14 calendar 
days or, if the fourteenth calendar day 
before the application deadline date 
falls on a Federal holiday, the next 
business day following the Federal 
holiday), you mail or fax a written 
statement to the Department, explaining 
which of the two grounds for an 
exception prevent you from using the 
Internet to submit your application. If 
you mail your written statement to the 
Department, it must be postmarked no 
later than two weeks before the 
application deadline date. If you fax 
your written statement to the 
Department, we must receive the faxed 
statement no later than two weeks 
before the application deadline date. 

Address and mail or fax your 
statement to: Geraldine Smith, U.S. 
Department of Education, 1990 K Street, 
NW., suite 7000, Washington, DC 
20006-8510. FAX: (202) 502-7857. 

Your paper application must be 


_ submitted in accordance with the mail 


or hand delivery instructions described 
in this notice. 

_ b. Submission of Paper Applications 
by Mail. 

If you qualify for an exception to the 
electronic submission requirement, you 
may mail (through the U.S. Postal 
Service or a commercial carrier) your 
application to the Department. You 
must mail the original and two copies 
of your application, on or before the 
application deadline date, to the 


Department at the applicable following 
address: 
By mail through the U.S. Postal Service: 

U.S. Department of Education, 

Application Control Center, 

Attention: (CFDA Number 84.047A or 

84.047M), 400 Maryland Avenue, 

SW., Washington, DC 20202-4260. 
or 
By mail through a commercial carrier: 

U.S. Department of Education, 

Application Control Center—Stop 

4260, Attention: (CFDA Number 

84.047A or 84.047M), 7100 Old 

Landover Road, Landover, MD 20785— 

1506. 

Regardless of which address you use, 
you must show proof of mailing 
consisting of one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark, 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service, 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier, or 

(4) Any other proof of mailing 
acceptable to the Secretary of the U.S. 
Department of Education. 

If you mail your application through 
the U.S. Postal Service, we do not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark, or 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

If your application is postmarked after 
the application deadline date, we will 
not consider your application. 


Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, you should check 
with your local post office. 


c. Submission of Paper Applications 
by Hand Delivery. 

If you qualify for an exception to the 
electronic submission requirement, you 
(or a courier service) may deliver your 
paper application to the Department by 
hand. You must deliver the original and 
two copies of your application, by hand, 
on or before the application deadline 
date, to the Department at the following 
address: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA Number 84.047A or 84.047M), 
550 12th Street, SW., Room 7041, 
Potomac Center Plaza, Washington, DC 
20202-4260. 

The Application Control Center 
accepts hand deliveries daily between 8 
a.m. and 4:30 p.m., Washington, DC 
time, except Saturdays, Sundays, and 
Federal holidays. 


Note for Mail or Hand Delivery of Paper 
Applications: If you mail or hand deliver 
your application to the Department: 


| 
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(1) You must indicate on the envelope’ 
and—if not provided by the Department—in 
Item 4 of the Application for Federal 
Education Assistance (SF 424) the CFDA 
number—and suffix letter, if any—of the 

- competition under which you are submitting 
your application. 

(2) The Application Control Center will 
mail a grant application receipt 
acknowledgment to you. If you do not receive 
the grant application receipt 
acknowledgment within 15 business days 
from the application deadline date, you 
should call the U.S. Department of Education 
Application Control Center at (202) 245-— 
6288. 


V. Application Review Information 


1. Selection Criteria: The selection 
criteria for this program are from 34 CFR 
645.31 and are listed in the application 
package. 


Note: Under the “Objectives” selection 
criteria, all evaluation points will be awarded 
based upon the extent to which the 
applicant’s proposed objectives are 
determined to be both ambitious and 
attainable. Applicants are advised to take this 
into account when preparing their 
applications. In responding to the 
“Objectives” criteria, applicants should 
explain why their proposed objectives are 
ambitious and attainable and provide data to 
support that explanation. The peer reviewers 
will determine the extent to which the 
objectives are both ambitious and attainable 
based upon the data and explanations the 
applicant provides in the Need for the 
project, Plan of operation, and Budget and 
cost effectiveness sections of the application. 
The UB, UBMS, and VUB Program Profile 
pages in the application package detail 
specific information that applicants must 
submit regarding these objectives. 


2. Review and Selection Process: The 

. Secretary will select an application for 
funding in rank-order, based on the 
application’s total score for the selection 
criteria and prior experience, pursuant 
to 34 CFR 645.31 and 645.32. If there are 
insufficient funds for two or more 
applications with the same total scores, 
the Secretary will choose among the tied 
applications so as to serve geographical 
areas that have been underserved by the 
UB Program. 


VI. Award Administration Information 


1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notification 
(GAN). We may also notify you 
informally. 


If your application is not evaluated or — 


not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 
administrative and national policy 
requirements in the application package 
and reference these and other 


requirements in the Applicable: 
Regulations section of this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section of 
this notice and include these and other 


~ specific conditions in the GAN. The 


GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

3. Reporting: At the end of your 
project period, you must submit a final 
performance report, including financial 
information, as directed by the 
Secretary. If you receive a multi-year 
award, you must submit an annual 
performance report that provides the 
most current performance and financial 


- expenditure information as specified by 


the Secretary in 34 CFR 75.118. 

4. Performance Measures: The success 
of the UB program is measured by the 
percentage of UB participants, both 
higher risk and overall, who enroll in 
postsecondary institutions. 


VII. Agency Contact 


FOR FURTHER INFORMATION CONTACT: 
Gaby Watts, U.S. Department of 
Education, 1990 K Street, NW., suite 
7000, Washington, DC 20006-8510. 


Telephone: (202) 502—7600 or by e-mail:. 


TRIO@ed.gov. 


If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1- 
800-877-8339. 


Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to one of the program contact 
persons listed in this section. 


VIII. Other Information 


Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: 
http://www.ed.gov/news/fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1- 
888-293-6498; or in the Washington, 
DC area at (202) 512-1530. 


Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 


_ Access at: 


http://www.gpoaccess.gov/nara/index.html. 


‘Dated: September: 19, 2006. 
James F. Manning, 


Acting Assistant Secretary for Postsecondary 
Education. 


{FR Doc. 06-8102 Filed $—21—06; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. IC06—423-000; FERC Form No. 
423] 


Commission Information Collection 
Activities, Proposed Collection; 
Comment Request; Extension 


September 14, 2006. . 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Notice. 


SUMMARY: In compliance with the 
requirements of section 3506(c) (2) (a) of 
the Paperwork Reduction Act of 1995 _ 
(Pub. L. No. 104—13), the Federal Energy 
Regulatory Commission (Commission) is 
soliciting public comment on the 
specific aspects of the information 
collection described below. 


DATES: Comments on the collection of 
information are due November 20, 2006. 


ADDRESSES: Copies of sample filings of 
the proposed collection of information 
can be obtained from the Commission’s 
Web site http://www. ferc.gov/docs- 
filings/elibrary.asp or from the Federal 
Energy Regulatory Commission, Attn: 
Michael Miller, Office of the Executive 
Director, ED—34, 888 First Street, NE., 
Washington, DC 20426. Comments may 
be filed either in paper format or 
electronically. Those parties filing 
electronically do not need to make a 
paper filing. For paper filing, the 
original and 14 copies of such 
comments should be submitted to the 
Secretary of the Commission, Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 20426 
and refer to Docket No. ICO6—423-000. 
Documents filed electronically via the 
Internet must be prepared in 
WordPerfect, MS Word, Portable 
Document Format, or ASCII format. To 
file the document, access the 
Commission’s Web site at http:// 
www. ferc.gov, click the Documents and 
Filing tab, then choose eFiling from the 
drop-down menu.” Follow the 
instructions provided. First time users 
will have to establish a user name and 
password. The Commission will send an 
automatic acknowledgement to the 
sender’s e-mail address upon 
comments. 


& 
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All comments may be viewed, printed 
or downloaded remotely via the Internet 
through the Commission’s homepage 
using the eLibrary link. For user 
assistance, contact 
FERCOnlineSupport@ferc.gov or toll- 
free at (866) 208-3676, or for TTY, 
contact (202) 502-8659. 


FOR FURTHER INFORMATION CONTACT: 
Michael Miller may be reached by 
telephone at (202) 502-8415, by fax at 
(202) 273-0873, and by e-mail at 
michael.miller@ferc.gov. 


SUPPLEMENTARY INFORMATION: The 
information collected under the | 
requirements of FERC Form No. 423 
“Monthly Report of Cost and Quality of 
Fuels for Electric Plants” (OMB No. 
1902-0024) is used by the Commission: 
(1) To conduct fuel reviews under FPA 


sections 205 (a) and (e); (2) for use in a 
broad range of fuel cost and purchase 
practice issues rising from electric 
utility rate cases; (3) to detect 
abnormally high fuel costs in utility fuel 
purchases indicative of affiliate 
preference at the cost of the consumer; 
(4) in conjunction with other data, to 
identify potential out-of-merit plant 
dispatches carried out by system 
operators and (5) in conjunction with 
bid data, provides an indication of 
market efficiency by providing one of 
the key components of electricity 
generation cost. 

Other Federal and State agencies, 
such as the Energy Information 
Administration and the Environmental 
Protection Agency, as well as private 
interest groups, electric utilities and the 
public use this timely data: (1) To 


compare each fuel type by quality 
determinants, in the study of | 
developments in fuel supply which may 
affect the reliability of electric service, 
(2) in environmental improvement 
programs for the different air quality 
control regions in the United States and 
(3) for use in analyses of energy and fuel 
supply impacts on the cost of electric 
power. 

The Commission implements these 
filing requirements in the Code of 
Federal Regulations (CFR) under 18 CFR 
141.61. 

Action: The Commission is requesting 
a three-year extension of the current 
expiration date, with no changes to the _ 
existing collection of data. 

Burden Statement: Public reporting 
burden for this collection is estimated 
as: 


Number of Average 
Number of respondents annually responses per burden hours Rabe sen 
respondent per response 
(1) (2) (3) (1) x (2) x (3) 
6,828 


Estimated cost burden to respondents 
is $385,129. (6828 hours/2080 hours per 
year times $117,321 per year average per 
employee = $385,129). The cost per 
respondent is $677). : 

The reporting burden includes the 
total time, effort, or financial resources 
expended to generate, maintain, retain, 
disclose, or provide the information 
including: (1) Reviewing instructions; 
(2) developing, acquiring, installing, and 
utilizing technology and systems for the 
purposes of collecting, validating, 
verifying, processing, maintaining, 
disclosing and providing information; 
(3) adjusting the existing ways to 
comply with any previously applicable 
instructions and requirements; (4) 
training personnel torespondtoa_ - 
collection of information; (5) searching 
data sources; (6) completing and 
reviewing the collection of information; 
and (7) transmitting, or otherwise 
disclosing the information. 

The estimate of cost for respondents 
is based upon salaries for professional 
and clerical support, as well as direct 
and indirect overhead costs. Direct costs 
include all costs directly attributable to 
providing this information, such as © 
administrative costs and the cost for 
information technology. Indirect or 
overhead costs are costs incurred by an 
organization in support of its mission. 
These costs apply to activities, which 
benefit the whole organization rather 
than any one particular function or 
activity. 


Comments are invited on: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Commission, 
including whether the information will 
have practical utility; (2) whether the 
information proposed for collection is of 
use to entities other than the 
Commission, and if so, to whom, and 
specifically for what purpose/s; (3) what 
specific adverse effect a decision to not 
collect this information might have; ( 4) 
what effect transferring the collection of 
this information to the Energy 
Information Administration may have 
on users of this information; (5) the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(6) whether the collection of the 
information by the Energy Information 
Administration in lieu of the 
Commission would potentially affect 
users of the information and how it 


_ would affect those users (7) ways to 


enhance the quality, utility and clarity 
of the information to be collected; and 
(8) ways to minimize the burden of the 
collection-of information on those who 
are to respond, including the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 


information technology e.g. permitting 
electronic submission of responses. 
Magalie R. Salas, 

Secretary. 

[FR Doc. E6—15641 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 


Commission 


[Docket No. RP06—539-000] 
Chandeleur Pipe Line Company; 


’ Notice of Request for Waiver 


September 15, 2006. 

Take notice that on August 30, 2006, 
Chandeleur Pipe Line Company 
tendered for filing a Request for 
Temporary Waiver of Certain Tariff 
Provisions and Commission regulation. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 


_ 385.214). Protests will be considered by 


the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
date as indicated below. Anyone filing 
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an intervention or protest must serve a 
copy of that document on the Applicant. 
Anyone filing an intervention or protest 
on or before the intervention or protest 
date need not serve motions to intervene 
or protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. eastern time 
September 25, 2006. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—15649 Filed 9-21-06; 8:45 am]- 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP06-438-000] 


Cobra Pipeline Co., LTD; Notice of 
Application 


September 15, 2006. 

Take notice that on August 30, 2006, 
Cobra Pipeline Co., LTD (Cobra), an 
Ohio Hinshaw pipeline company with 
its principal place of business at 
Mentor, Ohio, filed an application 
pursuant to section 284.224 of the 
Commission’s regulations for a blanket 
certificate authorizing the transportation 
and sale of natural gas under procedures 
provided in Subparts C, and D of part 
284 of the regulations. 

There are two ways to become 
involved in the Commission’s review of 
this project. First, any person wishing to 
obtain legal status by becoming a party 
to the proceedings for this project 
should, on or before the comment date 
stated below, file with the Federal 
Energy Regulatory Commission, 888 


First Street, NE., Washington, DC 20426, 
a motion to intervene in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the NGA (18 
CFR 157.10). A person obtaining party 
status will be placed on the service list 
maintained by the Secretary of the 
Commission and will receive copies of 
all documents filed by the applicant and 
by all other parties. A party must submit 
14 copies of filings made with the 
Commission and must mail a copy to 
the applicant and to every other party in 
the proceeding. Only parties to the 
proceeding can ask for court review of 
Commission orders in the proceeding. 
Question regarding this application 
should be directed to counsel for Cobra, 


. Richard A. Oliver, Oliver & Oliver, P.C. 


1250 Connecticut Avenue, NW., 
Washington, DC 20006, telephone: 202- 
371-5656; fax: 202-289-8113; e- 
mail:OandOPC@aol.com. 

However, a person does not have to 
intervene in order to have comments 
considered. The second way to 
participate is by filing with the 
Secretary of the Commission, as soon as 
possible, an original and two copies of 
comments in support of or in opposition 
to this project. The Commission will 
consider these comments in a: 
determining the appropriate action to be 
taken, but the filing of a comment alone 
will not serve to make the filer a party 
to the proceeding. The Commission’s 
rules require that persons filing 
comments in opposition to the project 
provide copies of their protests only to 
the party or parties directly involved in 
the protest. 

_ Persons who wish to comment only 
on the environmental review of this 
project should submit an original and 
two copies of their comments to the 
Secretary of the Commission. 
Environmental commenters will be 
placed on the Commission’s 
environmental mailing list, will receive 
copies of the environmental documents, 
and will be notified of meetings 
associated with the Commission’s 
environmental review process. 
Environmental commenters will not be 
required to serve copies of filed . 
documents on all other parties. 
However, the non-party commenters 
will not receive copies of all documents 
filed by other parties or issued by the 
Commission (except for the mailing of 
environmental documents issued by the 
Commission) and will not have the right 
to seek court review of the 
Commission’s final order. 

Comments, protests and interventions 
may be filed electronically via the 
Internet in lieu of paper. See, 18 CFR 


385.2001(a) (1) (iii) and the instructions 
on the Commission’s Web site under the 
“e-Filing” link. 

Comment Due Date: 5 p.m. eastern 
time September 21, 2006. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—15654 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. TS06—14—000] 
The Detroit Edison Company; Motion of 


Filing 


September 15, 2006. 

Take notice that on September 5, 
2006, The Detroit Edison Company 
(Detroit Edison) filed a request for 
clarification that it should not be 
considered a transmission provider 


~ subject to the Standard of Conduct. 
Detroit Edison request for waiver of the 


Standards of Conduct imposed on 
Transmission Providers under sections 
358.1, et seq. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. On or before the 
comment date, it is not necessary to 
serve motions to intervene or protests 
on persons other than the Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “‘eSubscription”’ link on the 
Web site that enables subscribers to - 
receive e-mail notification when a 
document is added to a subscribed 
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docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. eastern time on 
October 5, 2006. 


Magalie R. Salas, 


_ Secretary. 


[FR Doc. E6—15644 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP97-13-025] 


East Tennessee Natural Gas, LLC; 
Notice of Negotiated Rate 


September 15, 2006. 

Take notice that on 31, 
2006, East Tennessee Natural Gas, LLC 
(East Tennessee) tendered for filing as 
part of its FERC Gas Tariff, Third 
Revised Volume No. 1, the tariff sheets 
listed in Appendix A of the filing 
proposed to be effective upon the earlier 
of October 1, 2006, or the date on which 
facilities are completed and service 
commences on the Jewell Ridge Lateral. 

East Tennessee states that copies of 
this filing are being mailed or, if 
requested, transmitted via e-mail to all 
affected customers of East Tennessee 
and interested State commissions, as 
well as to record parties in Docket No. 
CP05—413-000. 

Any person desiring to intervene or to 


s protest this filing must file in 


accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
date as indicated below. Anyone filing 
an intervention or protest must serve a 
copy of that document on the Applicant. 
Anyone filing an intervention or protest 
on or before the intervention or protest 
date need not serve motions to intervene 
or protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 


of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www.ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 


. There is an “eSubscription”’ link on the 


Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208—3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. Eastern Time 
September 20, 2006. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6-15653 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ERO6—1135—000] 


EPCOR Energy Marketing (US), Inc.; 
Notice of Issuance of Order 


September 14, 2006. 

EPCOR Energy Marketing (US), Inc. 
(EPCOR) filed an application for market- 
based rate authority, with an 
accompanying rate schedule. The 
proposed market-based rate schedule 
provides for the sale energy, capacity 
and ancillary services at market-based 
rates. EPCOR also requested waivers of 
various Commission regulations. In 


_ particular, EPCOR requested that the 


Commission grant blanket approval 
under 18 CFR part 34 of all future 
issuances of securities and assumptions 
of liability by EPCOR. 

On July 14, 2006, pursuant to 
delegated authority, the Director, 
Division of Tariffs and Market 
Development—West, granted the 
requests for blanket approval under part 
34. The Director’s order also stated that 
the Commission would publish a 
separate notice in the Federal Register 
establishing a period of time for the 
filing of protests. Accordingly, any 
person desiring to be heard or to protest 
the blanket approvals of issuances of 
securities or assumptions of liability by 
EPCOR should file a motion to intervene 
or protest with the Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426, in 
accordance with Rules 211 and 214 of . 


the Commission’s Rules of Practice and 
Procedure. 18 CFR 385.211, 385.214 
(2004). 

Notice is hereby given that the 
deadline for filing motions to intervene 
or protest is October 13, 2006. 

Absent a request to be heard in 
opposition by the deadline above, 
EPCOR is authorized to issue securities 
and assume obligations or liabilities as 
a guarantor, indorser, surety, or 
otherwise in respect of any security of 
another person; provided that such 
issuance or assumption is for some 
lawful object within the corporate 
purposes of EPCOR, compatible with 
the public interest, and is reasonably 
necessary or appropriate for such 
purposes. . 

e Commission reserves the right to 
require a further showing that neither 
public nor private interests will be 


_ adversely affected by continued 


approvals of EPCOR’s issuances of 
securities or assumptions of liability. 
Copies of the full text of the Director’s 
Order are available from the 
Commission’s Public Reference Room, 
888 First Street, NE., Washington, DC 
20426. The Order may also be viewed 
on the Commission’s Web site at 
http://www.ferc.gov, using the eLibrary 
link. Enter the docket number excluding 
the last three digits in the docket 
number filed to access the document. 
Comments, protests, and interventions 
may be filed electronically via the 
Internet in lieu of paper. See, 18 CFR 
-385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site under the 
“e-Filing” link. The Commission 
strongly encourages electronic filings. 
Magalie R. Salas, 
Secretary. 


[FR Doc. E6—15643 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. EL06-80-002] 


Midwest Independent Transmission 
System Operator, Inc.; Notice of Filing 


September 15, 2006. 

Take notice that on September 11, 
2006, Midwest Independent 
Transmission System Operator, Inc. 
filed proposed revisions to its Open 
Access Transmission and Energy 
Markets Tariff, FERC Electric Tariff, 
Third Revised Volume No. 1 with 
accompanying explanations pursuant to 
the Commissions Order issued August 
11, 2006. 
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Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as" 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
comment date. Anyone filing a motion 
to intervene or protest must serve a copy 
of that document on the Applicant and 
all the parties in this proceeding. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
. FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. eastern time on 
October 2, 2006. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—15646 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy 
Commission 


[Docket No. RP06-592-000] 


Mojave Pipeline Company; Notice of 
Proposed Changes in FERC Gas Tariff 


September 15, 2006. 

Take notice that on September 12, 
2006, Mojave Pipeline Company 
(Mojave) tendered for filing as part of its 
FERC Gas Tariff, Second Revised 
Volume No. 1, the following tariff 
sheets, to become effective October 12, . 
2006: 


Third Revised Sheet No. 108 


First Revised Sheet No. 115 


Mojave states that the tariff sheets are 
being submitted to remove the “release 
will be awarded on a first-come, first 
served basis” as a bid evaluation 
method for capacity release 
transactions. 


Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211.and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 


The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling”’ link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 


This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—15652 Filed 9-21-06; 8:45 am] . 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP06—453—-000] 


Southeast Storage Development 
Company L.L.C.; Notice of Petition 


September 15, 2006. 

Take notice that on AS 8, 
2006, Southeast Storage Development 
Company L.L.C. (SSDC), AmSouth 
Center, 1900 5th Avenue North, 
Birmingham, Alabama 35203, filed a 
petition for Exemption of Temporary 
Acts and Operations from Certificate 
Requirements, pursuant to Rule 
207(a)(5) of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.207(a)(5)), and section 7(c)(1)(B) of 
the Natural Gas Act (15 U.S.C. 
717(c)(1)(B)), seeking approval of an 
exemption from certificate requirements 
to perform temporary activities related — 
to drilling three test wells and 
performing other activities to assess the 
feasibility of developing an 
underground natural gas storage facility 
in Smith County, Mississippi, all as 
more fully set forth in the application 
which is on file with the Commission. 
and open to public inspection. The 


. filing may also be viewed on the Web 


at http://www. ferc.gov using the 
“eLibrary” link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. For assistance, call (202) 
502-3676 or TYY, (202) 502-8659. 

Any questions regarding the petition 
should be directed to John C. Griffin, 
Senior Counsel, Southeast Storage 
Development Company, L-L.C., P.O. Box 
1563, Birmingham, Alabama 35202— 
2563, phone (205) 325-7133 and e-mail 
john.griffin@elpaso.com. 

There are two ways to become 
involved in the Commission’s review of 
this project. First, any person wishing to 
obtain legal status by becoming a party 
to the proceedings for this project . 
should, on or before the comment date, 
file with the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426, a motion to 
intervene in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the NGA (18 CFR 157.10). A 
person obtaining party status will be 
placed on the service list maintained by 
the Secretary of the Commission and 
will receive copies of all documents 
filed by the applicant and by all other 
parties. A party must submit 14 copies 
of filings made with the Commission 
and must mail a copy to the applicant 
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and to every other party inthe» - 
proceeding. Only parties to the 
proceeding can ask for court review of © 
Commission orders in the proceeding. 
Persons who wish to comment only 
on the environmental review of this 
project, or in support of or in opposition 
to this project, should submit an 
original and two copies of their 
comments to the Secretary of the 
Commission. Environmental 
commenters will be placed on the 
Commission’s environmental mailing 
list, will receive copies of the 
environmental documents, and will be 
notified of meetings associated with the 
Commission’s environmental review 
process. Environmental commenters 
will not be required to serve copies of 
filed documents on all other parties. 
The Commission’s rules require that 
persons filing comments in opposition 
to the project provide copies of their 
protests only to the applicant. However, 
the non-party commenters will not 
receive copies of all documents filed by 
other parties or issued by the 
Commission (except for the mailing of 
environmental documents issued by the 
Commission) and will not have the right 


- to seek court review of the 


Commission’s final order. 

The Commission strongly encourages 
electronic filings of comments, protests, 
and interventions via the Internet in lieu 
of paper. See 18 CFR 385.2001(a)(1)(iii) 
and the instructions on the 
Commission’s Web site (http:// 
www.ferc.gov) under the “‘e-Filing”’ link. 

Comment Date: September 25, 2006. 
Magalie R. Salas, 

Secretary. 
[FR Doc. E6—15645 Filed 9~21—-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-589-000] 


Texas Gas Transmission, LLC; Notice 
of Proposed Changes in FERC Gas 
Tariff 


September 14, 2006. 

Take notice that on September 11, 
2006, Texas Gas Transmission, LLC 
(Texas Gas) tendered for filing as part of 
its FERC Gas Tariff, Second Revised 
Volume No. 1, the following tariff 
sheets, to become effective November 1, 
2006: 


Fifth Revised Sheet No. 36. 
First Revised Sheet No. 36A. 


Texas Gas states that the proposed 
changes, effective November 1, 2006, 


will slightly increase Texas Gas’ 
currently effective fuel retention 
percentages. 


Any person desiring to intervene or to 
protest this filing must file in| 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and ” 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or _ 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 


The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 


of the protest or intervention to the 


Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 


This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 


‘Reference Room in Washington, DC. 


There is an “eSubscription” link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call - 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6-15642 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-589-001] 


Texas Gas Transmission, LLC, Notice 
of Corrected Tariff Filing 


September 15, 2006. 


Take notice that on September 12, 
2006, Texas Gas Transmission, LLC 
(Texas Gas) tendered for filing as part of 
its FERC Gas Tariff, Second Revised 
Volume No. 1, Substitute Fifth Revised 
Sheet No. 36 and Substitute First 
Revised Sheet No. 36A, to become 
effective November 1, 2006. 


Any person desiring to protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
Section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu 
of paper using the “eFiling”’ link at 
http://www. ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory © 
Commission, 888 First Street, NE., 
Washington, DC 20426. 


This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—15650 Filed 9—21—06; 8:45 am] 
BILLING CODE 6717-01-P 


55459 
| 


55460 


-Federal Register / Vol. 71, No. 184/Friday, September 22,2006 / Notices 


DEPARTMENT OF ENERGY 


Federal Energy 
Commission 


[Docket No. RP06-590-000) 


Trunkline Gas Company, LLC; Notice 
of Annual Report of Flow Through of 
Cash Out and Penalty Revenues 


September 14, 2006. 

Take notice that, on September 11, 
2006, Trunkline Gas Company, LLC 
(Trunkline) tendered for filing its 
Annual Report of Flow Through of Cash 
Out and Penalty Revenues. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed on or before the 
date as indicated below. Anyone filing 
an intervention or protest must serve a 
copy of that document on the Applicant. 
Anyone filing an intervention or protest 
on or before the intervention or protest 
date need not serve motions to intervene 
or protests on persons other than the 
Applicant. 

e Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 

Comment Date: 5 p.m. Eastern Time 
September 21, 2006. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—15640 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-—591-000] 


Wyoming Interstate Company, LTD; 
Notice of Proposed Changes in FERC 
Gas Tariff 


September 15, 2006. 

Take notice that on September 12, 
2006, Wyoming Interstate Company, 
LTD (WIC) tendered for filing as part of 
its FERC Gas Tariff, Second Revised 
Volume No. 2, the following tariff 
sheets, to become effective October 12, 
2006: 


First Revised Sheet No. 53A 
Fifth Revised Sheet No. 54 
Sixth Revised Sheet No. 54A 
Third Revised Sheet No. 56A 
Fourth Revised Sheet No. 57F 


WIC states that the tariff sheets are 
being submitted to remove the “First 
Bid Meeting the Minimums” as a bid 
evaluation method for capacity release 
transactions. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 

“eFiling” link at http://www.ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “‘eSubscription” link on the 


Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208—3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—15651 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


Combined Notice of Filings # 1 


September 15, 2006. 

Take notice that the Commission 
received the following electric rate 
filings: 

Docket Numbers: ER93—465—040; 
ER96—417—009; OA96— 
39-017; OA97—245-010. 

Applicants: Florida Power & Light 
Company. 

Description: Florida Power & Light Co 
submits a compliance filing in 
accordance with FERC’s Order issued 7/ 
6/06. 

Filed Date: 9/5/2006. 

Accession Number: 20060913-0037. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 3, 2006. 

Docket Numbers: ER01—48-007. 

Applicants: Powerex Corp. 

Description: Powerex Corp submits an 
errata to its 7/31/06 triennial market 
power update analysis. 

Filed Date: 9/11/2006. 

Accession Number: 20060913-0156. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 2, 2006. 

Docket Numbers: ER02—2330-044. 

Applicants: ISO New England Inc. 

Description: ISO New England, Inc 
submits its compliance report pursuant 
to the Commission’s Order issued 9/ 20/ 
02. 

Filed Date: 9/11/2006. 

Accession Number: 20060913—0034. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 2, 2006. 

Docket Numbers: ER05-1502-004. 

Applicants: California Independent 
System Operator Corporation. 

Description: California Independent 
System Operator Corp submits a request 
to withdraw the revised CAISO Tariff 
Sheets provided as Attachment C of the 
6/12/06 compliance filing. 

Filed Date: 9/11/2006. 

Accession Number: 20060913-0035. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 2, 2006. E 
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Docket Numbers: ERO6-—278—004. 

Applicants: Nevada Hydro Company, 
Inc. 

Description: Nevada Hydro Company, 
Inc submits a Supplemental Response to 
concerns raised by the California 
Independent System Operator, Inc., et 
al. Filed Date: 9/11/2006. ; 

Accession Number: 20060914—0031. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 2,2006. 

Docket Numbers: ERO6—436-002. 

Applicants: Avista Corporation. 

Description: Avista Corporation 
submits its Second Revised Sheet 63 et 
al. to FERC OAT Tariff, Volume No. 8, 
et al., in response to FERC’s notice of 
deficiency letter dated 8/8/06. : 

Filed Date: 9/8/2006. 

Accession Number: 20060913-0039. 

Comment Date: 5 p.m. Eastern Time 
on Friday, September 29, 2006. 

Docket Numbers: ERO6-1177-001. 

Applicants: PJM Interconnection, 
LLC. 

Description: PJM Interconnection, 
LLC submits Attachment I, in response 
to FERC’s 6/29/06 request for maonel 
information. 

Filed Date: 9/12/2006. 

Accession Number: 20060914-0032. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 3, 2006. 


Docket Numbers: ERO6—1481-000. 

Applicants: Pacific Gas and Electric 
Company. 

Description: Pacific Gas and Electric 
Co submits revisions to its accepted 
Generator Special Facilities Agreements 
& Generator Interconnection 
Agreements with Shiloh Wind Partners, 
LLC and High Winds, LLC. 

Filed Date: 9/11/2006. 

Accession Number: 20060913-0012. 

Comment Date: 5 p.m. Eastern Time 
on Monday, October 2, 2006. 


Docket Numbers: ERO6—1483-000. 

Applicants: Midwest Independent 
Transmission System Operator, Inc. 

Description: Midwest Independent 
Transmission System Operator, Inc. 
submits Revisions to Attachment R— 
Small Generator Interconnection 
Procedures of the Open Access 
Transmission and Energy Markets 
Tariff. 

Filed Date: 9/8/2006. 

Accession Number: 20060913-0033. 

Comment Date: 5 p.m. Eastern Time 
on Friday, September 29, 2006. 

Docket Numbers: ERO6—1484-000. 

Applicants: WFEC Genco, L.L.C. 

Description: WFEC GENCO LLC 
submits a notice of cancellation of its 
FERC Electric Tariff, First Revised 
Volume No. 1, Service Agreement Nos. 
1 and 2. 

Filed Date: 9/12/ 2006. 


Comment Date: 5 p.m. Eastern Time 
on Tuesday, October 3, 2006. 


Any person desiring to intervene or to 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214) on or before 5 p.m. Eastern 
time on the specified comment date. It 
is not necessary to separately intervene 
again in a subdocket related to a 
compliance filing if you have previously 
intervened in the same docket. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Anyone filing a motion to intervene or 
protest must serve a copy of that 
document on the Applicant. In reference 
to filings initiating anew proceeding, 
interventions or protests submitted on 
or before the comment deadline need 
not be served on persons other than the 
Applicant. 


The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at hittp:// 
www. ferc.gov. To facilitate electronic 
service, persons with Internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 


Persons unable to file electronically 
should submit an original and 14 copies 


_ of the intervention or protest to the 


Federal Energy Regulatory Commission, 
888 First St., NE., Washington, DC 
20426. 


The filings in the above proceedings 
are accessible in the Commission’s 
eLibrary system by clicking on the 
appropriate link in the above list. They 
are also available for review in the 
Commission’s Public Reference Room in 
Washington, DC. There is an 
eSubscription link on the Web site that 
enables subscribers to receive e-mail 
notification when a document is added 
to a subscribed dockets(s). For 
assistance with any FERC Online 
service, please e-mail 
FERCOnlineSupport@ferc.gov. or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 


_ Secretary. 


[FR Doc. E6—15637 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


Accession Number: 20060913--0155. 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Project No. 12608-000-MA] 


Alternatives Unlimited, Inc; Notice of 
Availability of Environmental 
Assessment 


September 15, 2006. 


In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s regulations, 18 CFR part 
380 (Order No. 486, 52 FR 47879), the 
Office of Energy Projects has reviewed 
the application for exemption from 
licensing for the Alternatives Hydro 
Power Project, to be located on the 
Mumford River, in the Town of 
Northbridge, Worcester County, 
Massachusetts, and has prepared an 
Environmental Assessment (EA). In the 
EA, Commission staff analyze the 
potential environmental impacts of the 
project and conclude that exempting the 
project from licensing, with appropriate 
environmental measures, would not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment. 


A copy of the EA is on file with the 
Commission and is available for public 
inspection. The EA may also be viewed 
on the Commission’s Web site at 
http://www.ferc.gov using the 
“eLibrary” link. Enter the docket 
number excluding the last three digits in 
the docket number field to access the 
document. For assistance, contact FERC 
Online Support at 
FERCOnlineSupport@ferc.gov or toll- 
free at 1-866-208-3676, or for TTY, 
(202) 502-8659. 


Any comments should be filed within 
30 days from the issuance date of this 
notice, and should be addressed to the 
Secretary, Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Room 1-—A, Washington, DC 20426. 
Please affix ‘‘Alternatives Hydro Power 
Project No. 12608” to all comments. 
Comments may be filed electronically 
via Internet in lieu of paper. The 
Commission strongly encourages 
electronic filings. See 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site under the 
“eFiling” link. For further information, 
contact Tom Dean at (202) 502-6041. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—15648 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 
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DEPARTMENT OF ENERGY | 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER06—1099-000; ERO6—1099- 
001] 


Midwest Independent Transmission 
System Operator, Inc.; Supplemental 
Notice of Technical Conference 


Septemiber 15, 2006. 

On August 25, 2006 the Federal 
Energy Regulatory Commission issued a 
notice to convene a technical conference 
on September 26, 2006, from 9 a.m. to 
4 p.m. (EST) in Hearing Room 4 at the 
offices of the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. The technical 
conference will address issues related to 
the Midwest.ISO’s proposed shortage 
and emergency procedures. 

This supplemental notice is to 
announce that the conference will be 
transcribed. A transcript of the _ 
conference will be immediately 
available from Ace Reporting Company 
(202) 347-3700 or (800) 336-6646 for a 
fee. It will be available to the public on 
the Commission’s eLibrary system seven 
calendar days after the Commission 
receives the transcript. 

For further information please contact 
Laurel Hyde at’'(202) 502-8146 or e-mail 
laurel.hyde@ferc.gov or Melissa Nimit at 
(202) 502-6638 or e-mail 
Melissa.nimit@ferc.gov. 


Magalie R. Salas. 

Secretary. 

{FR Doc. E6—15647 Filed 9-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6679-5] 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared pursuant to the Environmental 
Review Process (ERP), under section 
309 of the Clean Air Act and Section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities at 
202-564-7167. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 7, 2006 (71 FR 17845). 


Draft EISs 


EIS No. 20060086, ERP No. D-BLM- 
J01080-WY, Pit 14 Coal Lease-by- 
Application Project, Black Butte Coal 
Mine, Surface Mining Operations, 
Federal Coal Lease Application 
WYW 160394, Sweetwater County, 
wy. 

Summary: EPA expressed 
environmental concerns about increased 
fugitive dust emissions, and suggested a 
mitigation strategy of moving the coal 
hopper, conveyor and coal loading area 
closer to the proposed project area. 
Also, EPA requested that the final EIS 
discuss the range of mercury 
concentrations found in Black Butte 
coal and compare this concentration 
with other coal mined in Wyoming and 
the United States. Rating EC2. 

EIS No. 20060273, ERP No. D-RUS- 
J03019-MT, Highwood Generating 
Station, 250-megawatt Coal Fired 
Power Plant and 6MW of Wind 
Generation at a Site near Great Falls, 
Construction and Operation, Licenses 
Permit, U.S. Army COE Section 10 
Permit, Cascade County, MT. 
Summary: EPA expressed 

environmental concerns about visibility 

impairment in Class 1 Wilderness 

Areas, impacts to wetlands, and 

aquifers, and recommended 

consideration of innovative coal 
combustion power generation 
technologies. Rating EC2. 

EIS No. 20060287, ERP No. D-AFS— 
J65467-MT, Little Belt-Castle-North 
Half Crazy Mountains Travel 
Management Plan, To Change the 
Management of Motorized and Non- 
motorized Travel on the Road, Trails, 
and Areas within, Belt Creek, Judith, 
Musselshell, and White Sulphur 
Springs Ranger Districts, Lewis and 
Clark National Forest, Cascade, Judith 
Basin, Meagher, Wheatland, 
Sweetgrass and Park Counties, MT. 
Summary: EPA expressed 

environmental concerns about potential 

adverse impacts to water quality, 
fisheries, and wildlife from roads and 
motorized uses, and suggested that the 
preferred alternative include greater 
commitment of resources to road/trail 
maintenance to reduce risks to water 
quality and fisheries. Rating EC2. 

EIS No. 20060296, ERP No. D-AFS- 
K65315-CA, South Yuba Canal 
Maintenance Project, Hazardous Trees 
Removal, Implementation, Tahoe 
National Forest, Nevada County, CA 
Summary: EPA expressed 

environmental concerns about potential 

impacts to air quality, water quality and 
supply, and requested additional 
information regarding these matters 


such as erosion; sedimentation, 


mitigation and monitoring. Rating EC2. 

EIS No. 20060308, ERP No. D-FTA— 
G40191-TX, Southeast Corridor 
Project, Proposed Fixed-Guideway 
Transit System, Funding, 
Metropolitan Transit Authority 
(METRO) of Harris County, Houston, 
Harris County, TX. 

Summary: EPA does not object to the 
proposed action. Rating LO. 

EIS No. 20060309, ERP No. D-NOA- 
L91027-00, Pacific Coast Groundfish 
Fishery Management Plan, Proposed 
Acceptable Biological Catch and 
Optimum Yield Specifications and 
Management Measures for the 2007— 
2008 Pacific Coast Groundfish Fishery 
and Amendment 16—4 Rebuilding 
Plans for Seven Depleted Pacific Coast 
Groundfish Species, WA, OR and CA. 
Summary: EPA does not object to the 

proposed actions. Rating LO. 

EIS No. 20060312, ERP No. D-AFS- 
K65316-CA, SPI Road Project, 
Construction of an Access Road 
Across National Forest Land, Special 
Use Permit, Six Rivers National 
Forest, Lower Trinity Ranger District, 
Trinity County, CA. 

Summary: EPA expressed 
environmental concerns about impacts 
to air quality, water quality, fish and 
wildlife, and recommended selection of 
Alternative 4 Helicopter Access, if it is 
practicable. Rating EC2. 

EIS No. 20060229, ERP No. DR-FHW- 
G40180-TX, Grand Parkway (State 
Highway 99) Updated Information, 
Segment F-—2 from SH 249 to IH 45, 
Right-of-Way Permit and U.S. Army 
COE Section 404 Permit, Harris 
County, TX. 

Summary: EPA does not object to the 
proposed project. Rating LO. 

EIS No. 20060290, ERP No. DS-NRC- 
D03004-VA, Early Site Permit (ESP) 
at the North Anna Power Station ESP 
Site (TAC No. MC1128), New and 
Updated Information, Construction 
and Operation, NUREG—1811, Louisa 
County, VA. 

Summary: EPA expressed 
environmental concerns about impacts 
on the water resources, the lack of 
information on wetland and stream 
impacts, and the affects on the 
downstream communities. Rating EC2. 


Final EISs 


EIS No. 20060097, ERP No. F-AFS- 
J67932-CO, Dry Fork Federal Coal 
Lease-by-Application (COC-67232), 
Leasing Additional Federal Coal 
Lands for Underground Coal 
Resource, Special-Use-Permits and 

U.S. Army COE Section 404 Permit, 
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Grand Mesa, Uncompahgre and 


County, CO. 

Summary: No formal comment letter 
was sent to the preparing agency. 

EIS No. 20060267, ERP No. F-BLM- 
K65290-CA, Ukiah Resource 
Management Plan, Implementation, 
Several Counties, CA. 

Summary: EPA does not object to the 
selected actions, and believes that the 
management actions presented in the 
Resource Management Plan will 
minimize human exposure to naturally 
occurring asbestos (NOA) within the 
jurisdiction of the Ukiah Field Office. 
EIS No. 20060320, ERP No. F-NRC- 

F06026-IL, Early Site Permit (ESP) at 

the Exelon ESP Site, Application for 

ESP on One Additional Nuclear Unit, 

within the Clinton Power Station 

(CPS), NUREG—1815, DeWitt County, 

IL. 


Summary: EPA continues to express 


concerns about the adequacy and clarity 


of radiological risk information, the 
level of wetland information provided, 
and project impacts on Clinton Lake. 
EIS No. 20060329, ERP No. F-NRS- 
H34030-MO, East Locust Creek 


Watershed Revised Plan, Installation . 


of Multiple-Purpose Reservoir, Flood 


Prevention and Watershed Protection, 


Sullivan and Putnam Counties, MO. 
Summary: EPA’s previous concerns 


have been resolved; therefore, EPA does 


not object to the proposed action. 

EIS No. 20060331, ERP No. F-FRC- 
L05232-WA, Rocky Reach 
Hydroelectric Project, (FERC/DEIS— 
0184F), Application for a New 
License for the Existing 865.76 
Megawatt Facility, Public Utility 
District No. 1 (PUD), Columbia River, 
Chelan County, WA. 

Summary: No formal comment letter 
was sent to the preparing agency. 

EIS No. 20060336, ERP No. F-NPS- 
K61160-CA, Non-Native Deer 
Management Plan of Axis Deer (Axis 
axis) and Fallow Deer (Dama dama), 


Implementation, Point Reyes National 


Seashore (PRNS) and Golden Gate 

National Recreation Area, Marin 

County, CA. 

Summary: EPA does not object to the 
proposed project. 

EIS No. 20060339, ERP No. F-FRA- 
J53007-00, ADOPTION—Powder 
River Basin Expansion Project, 
Construction of New Rail Facilities, 
Finance Docket No. 33407 Dakota, 
Minnesota and Eastern Railroad, SD, 
WY and MN. 

Summary: No formal comment letter 
was sent on this adopted EIS. 


Gunnison National Forests, Gunnison 


EIS No. 20060353, ERP No. F-NRS- 
J36054—UT, Coal Creek Flood Control 
and Parkway Project, Proposed 
Channel Improvements, Two 
Irrigation Division Structures on Coal 
Creek (the Main Street Diversion and 
the Woodbury Diversion), Cedar 
City, Iron County, UT. 


Summary: No formal comment letter — 


was sent to the preparing agency. 


_EIS No. 20060334, ERP No. FS-UAF- 
G11038-00, Realistic Bomber Training 


Initiative, Addresses Impacts of Wake 
Vortices on Surface Structures, Dyess 
Air Force Base, TX and Barksdale Air 
Force Base, LA. 
’ Summary: No formal comment letter 
was sent to the preparing agency. 
Dated: September 19, 2006. 
Robert W. Hargrove, 
Director, NEPA Compliance Division, Office 
of Federal Activities. 
[FR Doc. 06-8051 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


‘ENVIRONMENTAL PROTECTION 


AGENCY 
[ER-FRL-6679-4] 


Environmental Impact Statements; 


Notice of Availability 


Responsible Agency: Office of Federal 


Activities, General Information (202) 
564-7167 or http://www.epa.gov/ 
compliance/nepa/. 


Weekly receipt of Environmental Impact 


Statements 


Filed 9/11/2006 Through 9/15/2006 


Pursuant to 40 CFR 1506.9. 


EIS No. 20060378, Draft EIS, NPS, 00, 
Programmatic—Servicewide Benefits 
Sharing Project, To Clarify the Rights 
and Responsibilities of Researchers 
and National Park Service (NPS) 
Management in Connection with the 
Use of Valuable Discoveries, . 
Inventions, and Other Developments, 
across the United States, Comment 
Period Ends: 12/15/2006, Contact: 
Susan M. Mills 307-344-2203. 

EIS No. 20060379, Final EIS, BPA, OR, 
Klondike III Wind Project (300 


megawatts {MW}) and Biglow Canyon 


Wind Farm (400 megawatts {MW}) 
Integration Project, Construction and 
Operation of a Double-Circuit 230- 
Kilovolt (kV) Transmission, Sherman 


County, OR, Wait Period Ends: 10/23/ 
2006, Contact: Gene Lynard 503—230- 


3790. 


. EIS No. 20060380, Draft EIS, AFS, CO, 


Robin Redbreast Unpatented Lode 
Claim Mining Plan of Operations, 
Implementation, U.S. Army COE 


Section 404 Permit, Located above the 


Middle Fork of the Cimarron River 
within the Uncompahgre Wilderness, 
Ouray Ranger District, Grand Mesa, 
Uncompahgre and Gunnison National 
Forests, Hinsdale County, CO, 
Comment Period Ends: 11/06/2006, 
Contact: Jeff Burch 970-874-6649. 


EIS No. 20060381, Final EIS, AFS, WV, 


Programmatic—Monongahela 
National Forest Plan Revision, 
Proposes to Revise Land and Resource 
Management Plan, Barbour, Grant, 
Greebrier, Nicholas, Pendleton, 
Pocahontab, Preston, Randolph, 
Tucker and Webster Counties, WV, 
Wait Period Ends: 10/23/2006, 
Contact: Anita Kelley 304-636-1800 
Ext. 324. 


EIS No. 20060382, Final EIS, BLM, 00, 


Lake Havasu Field Office Resource 
Management Plan, Implementation, 
Colorado River, Davis Dam in the 
north and south to Park Dam, CA and 
AZ, Wait Period Ends: 10/23/2006, 
Contact: Gine Trafton 1-888—213- 
2582 Ext 273. 


EIS No. 20060383, Draft EIS, NPS, 00, 


South Florida and Caribbean Parks 
Exotic Plant Management Plan, 
Manage and Control Exotic Plants in 
Nine Parks, Five in South Florida 
Parks: Big Cypress National Preserve, 
Biscayne National Park, Canaveral 
National Seashore, Dry Tortugas 
National Park, Everglades National 
Park and Four in Caribbean Parks: 
Buck Island Reef National Monument, 
Christiansted National Historic Site, 
Salt River Bay National Historic Park 
and Ecological Preserve and Virgin 
Islands National Park, Florida and 
Caribbean, Comment Period Ends: 11/ 
20/2006, Contact: Sandra Hamilton 
303-969-2068. 


EIS No. 20060384, Final EIS, NRS, K 


Rockhouse Creek Watershed Plan, To 
Protect Regimental and Non- 
residential Structures from Recurrent 
Flood Problem, Leslie County, KY, 
Wait Period Ends: 10/23/2006, 
Contact: Anita Arends 859-224-7354. 


EIS No. 20060385, Final EIS, COE, WV, 


Spruce No. 1 Mine, Construction and 
Operation, Mining for 2.73 Million 
Ton of Bituminous Coal, NPDES 
Permit and U.S. Army COE 


Section 404 Permit, Logan County, WV, 


_ Wait Period Ends: 10/23/2006, 
Contact: Teresa Spagna 304—399— 
5710. 


EIS No. 20060386, Final Supplement, 


AFS, WI, Northwest Howell 
Vegetation Management Project, New 
Information to Address Inadequate 
Disclosure of the Cumulative Effects 
Analysis for Six Animal and Two 
Plant Species, Eagle River-Florence 
Ranger District, Chequamegon-Nicole 
National Forest, Florence and Forest. 


= 
| 
| 
| 
— - 


55464 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006 /Notices 


Counties, WI, Wait Period Ends: 10/ 
23/2006, Contact: Brian Quinn 715- 
762-5176. 


Amended Notices 


EIS No. 20060295, Draft EIS, BLM, WY, 
Casper Field Office Planning Area 
Resource Management Plan, 
Implementation, Natrona, Converse, 
Goshen, and Platte Counties, WY, 
Comment Period Ends: 10/19/2006, 
Contact: Linda Stone 307-261-7600. 
Revision to FR Notice Published 07/ 
21/2006: Extended Comment Period 
from 09/18/2006 to 10/19/2006. 


EIS No. 20060315, Draft EIS, AFS, CA, 
Antelope-Pardee 500kV Transmission 
Project, Construct, Operate and 
Maintain a New 25.6 mile 500kV 
Transmission Line, Right-of-Way 
Permit and Special Use 
Authorization, Angeles National 
Forest, Los Angeles County, CA, 
Comment Period Ends: 10/03/2006, 
Contact: Marian Kadota 805-961- 
5732. Revision of FR Notice Published 
08/04/2006: Extended Comment 
Period from 09/18/2006 to 10/03/ 
2006. 


EIS No. 20060357, Draft EIS, COE, CA, 

 Hemet/San Jacinto Integrated 
Recharge and Recovery Program, 
Construction and Operation, U.S. 

_ Army COE Section 404 Permit, 
Riverside County, CA, Comment 
Period Ends: 10/20/2006, Contact: 

Dr. Daniel P. Swenson 213-452-3414. 
Revision of FR Notice Published 09/ 
01/2006: Correction to Comment Period 

from 10/16/2006 to 10/20/2006. 

EIS No. 20060361, Draft Supplement, 
NRS, WV, Lost River Subwatershed of 
the Potomac River Watershed Project, 
Construction of Site 16 on Lower 
Cove Run and Deletion of Site 23 on 
Upper Cove Run, U.S. Army COE 
Section 404 Permit, Hardy County, 
WV, Comment Period Ends: 10/25/ 
2006, Contact: Ronald L. Hilliard 304— 
284-7560. 


Revision of FR Notice Published 9/8/ 
2006: Correction to Document Status 
from Draft Supplement to Draft. 

Dated: September 19, 2006. 

Robert W. Hargrove, 

Director, NEPA Compliance Division, Office 
of Federal Activities. 

[FR Doc. 06-8103 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 


AGENCY 


[EPA—HQ—OPP-2006-0703; FRL-8093-1] 


Exposure Modeling Work Group; 
Notice of Public Meeting 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice. 


SUMMARY: The Exposure Modeling Work 
Group (EMW6G) will hold a 1-day 
meeting on October 3, 2006. This notice 
announces the location and time for the 
meeting and provides the tentative 
agenda topics. 


DATES: The meeting will be held on 
October 3, 2006 from 9 am to 3 pm. 


To request accommodation of a 
disability, please contact the person 
listed under FOR FURTHER INFORMATON 
CONTACT, preferably at least 10 days 
prior to the meeting, to give EPA as 
much time as possible to process your 
request. 


ADDRESSES: The meeting will be held at 
the Environmental Protection Agency, 
Office of Pesticide Programs (OPP), One 
Potomac Yard (South Building), Room 
S—4380, 2777 S. Crystal 
Arlington, VA. 


FOR FURTHER INFORMATION CONTACT: 
Keara Moore, Environmental Fate and 
Effects Division, Office of Pesticide 
Programs, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001; telephone 
number: (703) 305-0878; fax number: 
(703) 305-6309; e-mail address: 
moore.keara@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


This action is directed to the public 
in general, and may be of particular 
interest to those persons who are or may 
be required to conduct testing of 
chemical substances under the Toxic 
Substances Control Act (TSCA), the 
Federal Food, Drug and Cosmetic Act 
(FFDCA), or the Federal Insecticide, 
Fungicide, and Rodenticide Act 
(FIFRA). Since other entities may also 
be interested, the Agency has not 
attempted to describe all the specific 
entities that may be affected by this 
action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 


CONTACT. 


_ TBD, (Lars Anderson, USDA-ARS) 


B. How Can I Get Copies of this 
Document and Other Related 
Information? 


1. Docket. EPA has established a 
docket for this action under docket 
identification (ID) number EPA-HQ- 
OPP-—2006-0703. Publicly available 
docket materials are available either in 
the electronic docket at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the Office of 
Pesticide Programs (OPP) Regulatory 
Public Docket in Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive Arlington, VA. The hours 
of operation of this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register” listings at 
http://www.epa.gov/fedrgstr. 


II. Background 


On a quarterly interval, the Exposure 
Modeling Work Group meets to discuss 
current issues in modeling pesticide 
fate, transport, and exposure to 
pesticides in support of risk assessment 
in a regulatory context. 


III. How Can I Request to Participate in 
this Meeting? 


You may submit a request to 
participate in this meeting to the person 
listed under FOR FURTHER INFORMATION 
CONTACT. Do not submit any information 
in your request that is considered CBI. 
Requests to participate in the meeting, 
identified by docket ID number EPA- 


~ HQ—OPP-—2006-0703, must be received 


on or before October 23, 2006. 
IV. Tentative Agenda 


1. Welcome and Introductions 

2. Old Action Items 

3. Brief Updates 

4. Major Topics 

e Use of Visual PLUMES and EXAMS 
in the Development and Field 
Evaluation of Aquatic Herbicides (Scott 
Jackson, BASF) 

e Field and Modeling Investigations 
of Setback Distances for Aquatic Pest 
Management Products (TCB, Dow) 

e 2-D Canal and Lake Modeling using 
Finite Element Model RMA-11 (TBD, 
Syngenta) 

¢ Exposure Assessment of Aquatic 
Pesticides (R David Jones, EPA/EFED) 

e TBD, (Kurt Getsinger, USACE) 
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List of Subjects and the total period for comments may ENVIRONMENTAL PROTECTION 
Environmental protection, Modeling, be extended, if the number of requests AGENCY 
Pesticides, Pests. : for appearances require it. [FRL-8222-3] 


Dated: September 12, 2006. 
Steven Bradbury, 
Director, Environmental Fate and Effects 
Division, Office of Pesticide Program. 
{FR Doc. 06-7958 Filed 9—21—06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8222-2] 
Meeting of the Local Government 
Advisory Committee 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice. 


SUMMARY: The Local Government 
Advisory Committee and the Small 
Community Advisory Subcommittee 
(SCAS), and workgroups for Water, 
Indicators, Regulations and Solid | 
Waste/Environmental Reclamation will 
meet on October 31—November 2, 2006 
in Atlanta, Georgia. On October 31 and 
November 2 the meetings will be at the 


’ Hilton Atlanta Airport Hotel. On 


November 1, the meeting will be at the 
Serenbe Southern Country Inn. The 
Committee will be discussing its 
Strategic Action Agenda, new 
environmental approaches in 
developing communities, the 2008 
Clean Watersheds Needs Survey, 
cooperative conservation, asset 
management approaches for water- 
related infrastructure and other key 
regional specific initiatives. 

The SCAS will meet at 10 a.m. on 
Tuesday, October 31, 2006, to discuss 
water-related infrastructure, preferred 
EPA approaches to implementing 
regulations with small communities, 
storm water and drinking water issues, 
as well as the Clean Watersheds Needs 
Survey. The Indicators and Regulatory 
Workgroups will meet jointly from 11 
a.m. to noon on October 31, and the 
Water and Solid Waste and 
Environmental Reclamation 
Workgroups will meet in separate 
sessions also on October 31. 

The Committee will hear comments 
from the public between 3:30 p.m.—4 
p-m. on Tuesday, October 31. Each 
individual or organization wishing to 
address the LGAC meeting will be 
allowed a maximum of five minutes to 
present their point of view. Please 
contact the Designated Federal Officer 


» (DFO) at the number listed below to 


schedule agenda time. Time will be 
allotted on a first come, first serve basis, 


This is an open meeting and all 


interested persons are invited to attend. 


LGAC meeting minutes and 
Subcommittee summary notes will be 
available after the meeting and can be 
obtained by written request to the DFO. 
Members of the public are requested to 
call the DFO at the number listed below 
if planning to attend so that: 
arrangements can be made to 
comfortably accommodate attendees as 
much as possible. Seating will be on a 
first come, first serve basis. 


DATES: The Local Government Advisory 
Committee plenary session will be held 
from 9 to 10 a.m. on Tuesday, October 
31 and reconvene at 2:30 on that day in 
Chattahoochee Salon AB conference 
room. The full Committee will 
reconvene again from 10 a.m. to 3 p.m. 
on November 1 and from 9 to 11:45 a.m. 
on November 2, 2006. 


ADDRESSES: The LGAC meeting will be 
held at the Hilton Atlanta Airport Hotel, 
located at 1031 Virginia Avenue, 
Atlanta, Georgia, 30354 on Tuesday, 
October 31 and Thursday, November 2 
in the Chattahoochee Salon AB 
conference room. On Wednesday, 
November 1, the meeting will be at the 
Serenbe Southern Country Inn at 10950 
Hutchinson Ferry Road, Palmetto, 
Fulton County, Georgia. 


Additional information can be 
obtained by writing the DFO at 1200 
Pennsylvania Avenue, NW. (1301A), 
Washington, DC 20460. 


FOR FURTHER INFORMATION CONTACT: 
Contact Roy Simon, DFO for the Local 
Government Advisory Committee 
(LGAC) at (202) 564-3868. 


Information on Services for the 
Disability: For information on access or 
services for individuals with disability, 
please contact Roy Simon at (202) 564— 
3868. To request accommodation of a 
disability, please contact Roy Simon, 
preferably at least 10 days prior to the 
meeting, to give EPA as much time as 
possible to process your request. 


Dated: September 13, 2006. 


. Roy A. Simon, 


Designated Federal Officer, Local Government 
Advisory Committee. 


[FR Doc. 06-8056 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


Notice of a Public Meeting to Discuss 
the Draft Simultaneous Compliance 
Guidance Manual for the Stage 2 Rules 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of public meeting. 


SUMMARY: The U.S. Environmental 
Protection Agency (EPA) is holding a 
public meeting to discuss the draft 
Simultaneous Compliance Guidance 
Manual for Stage 2 Rules. This meeting 
will discuss the purpose and 
organization of the draft. The Agency 
will present the process for the public 
to provide suggestions and 
recommendations to strengthen the 
technical basis and make the manual 
more user-friendly. 

DATES: The public meeting will be held 
on Thursday, October 26, 2005, from 1 
p.m. to 5 p.m., Eastern time (ET). 
ADDRESSES: The meeting will be held on 
the first floor of the East Building of 
EPA Headquarters in Room 1153. The 
address is EPA East, 1201 Constitution 
Ave., NW., Washington, DC 20004. 

FOR FURTHER INFORMATION CONTACT: For 
general information about this meeting, 
contact Sarah Bahrman by phone at 
(202) 564-2335, by e-mail at 
bahrman.sarah@epa.gov, or by mail at: 
U.S. Environmental Protection Agency, 
Mail Code 4607M, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460. For 
technical inquiries, contact Tom Grubbs 
at (202) 564-5262, or by e-mail: © 
grubbs.thomas@epa.gov. 
SUPPLEMENTARY INFORMATION: The 
purpose of the public meeting is to 


‘discuss EPA’s Draft Simultaneous 


Compliance Guidance Manual for Stage 
2 Rules. The Draft Simultaneous 
Compliance Guidance Manual for Stage 
2 Rules is available on the EPA Web site 
at http://www.epa.gov/safewater/ 
disinfection/stage2/compliance.html. 
EPA is also soliciting suggestions and 
recommendations to make this draft 
guidance manual more complete and 
user-friendly. Reviewers are encouraged 
to be as specific as possible and to 
provide references where appropriate. 
Submit suggestions by e-mail to: 
stage2mdbp@epa.gov and indicate that 
the message relates to the “Draft 
Simultaneous Compliance Guidance 
Manual for Stage 2 Rules.” 


Special Accommodations 


Any person needing special 
accommodations at this meeting, 
including wheelchair access, should 
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contact Sarah Bahrman at the number or 
email address listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
notice. Requests for special 
accommodations should be made at 
least ten days in advance of the meeting. 
Dated: September 19, 2006. 

Cynthia C. Dougherty, 

Director, Office of Ground Water and Drinking 
_ Water. 

[FR Doc. 06-8055 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ-OPP-2006-0694; FRL-8094—4] 


2-(Thiocyanomethylithio) 
benzothiazole; Alkyibenzene 
Sulfonates; Orthophenylphenol; 
Chlorine Dioxide and Sodium Chiorite 
Reregistration Eligibility Decisions; _ 
Notice of Availability 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
availability of EPA’s Reregistration 
Eligibility Decisions (REDs) for the 
pesticides 2-(Thiocyanomethylthio) 
benzothiazole (TCMTB); Alkylbenzene 
Sulfonates (ABS); Orthophenylphenol 
(OPP); Chlorine Dioxide and Sodium 
Chlorite and opens a public comment 
period on these documents. The 
Agency’s risk assessments and other 
related documents also are available in 
the TCMTB; ABS; OPP; Chlorine 
Dioxide and Sodium Chlorite Dockets. 
TCMTB is used in industrial premises 
and residential and public access areas 
as a materials preservative; a wood 
preservative for antisapstain control, 
and a microbiocide/microbiostat and 
bacteriocide/bacteriostat in industrial 

- processes and water systems. In an 
agricultural setting, TCMTB is used as a 
fungicide applied as a seed treatment. 
The alkylbenzene sulfonates are used as 
food-contact sanitizers in food 
processing plants and eating 
establishments; and as disinfectants and 
sanitizers for agricultural, commercial, 
institutional, industrial, and public 
access use sites. OPP is used in 
applications to hard surfaces, 
agricultural premises and equipment, 
air deodorization, commercial and 
institutional premises, medical 
premises, residential and public access 
premises, and materials preservatives 
and as a fungicide on citrus and pears. 
Chlorine dioxide and sodium chlorite 
are used to control bacteria, fungi, and 
algal slimes; applied as a materials 


preservative and as a disinfectant in 
commercial, residential and agricultural 
settings. EPA has reviewed TCMTB; 
ABS; OPP; Chlorine Dioxide and 
Sodium Chlorite through the public 
participation process that the Agency 
uses to involve the public in developing 
pesticide reregistration and tolerance 
reassessment decisions. Through these 
programs, EPA is ensuring that all 
pesticides meet current health and 
safety standards. 

DATES: Comments must be received on 
or before November 21, 2006. 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number, by one of the following 
methods: For TCMTB, docket 
identification (ID) number EPA-HQ- 
OPP-2006-—0320; for ABS, docket 
identification (ID) number EPA—HQ- 
OPP-—2006-—0156; for OPP, docket 
identification (ID) number EPA—-HQ-— 
OPP-—2006-0154; and for Chlorine 
Dioxide and Sodium Chlorite, docket 
identification (ID) number EPA-HQ- 
OPP-—2006-0328. 

e Federal eRulemaking Portal: http: // 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

. © Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 

Instructions: Direct your comments to 
the following docket ID numbers: for 
TCMTB, docket identification (ID) 
number EPA—HQ- OPP-—2006-0320; for 
ABS, docket identification (ID) number 
EPA-HQ-— OPP-—2006-—0156; for OPP, 
docket identification (ID) number EPA— 
HQ-— OPP-—2006-—0154; and for Chlorine 
Dioxide and Sodium Chlorite, docket 
identification (ID) number EPA-HQ-— 


OPP-2006-—0328. EPA’s policy is that ail 


comments received will be included in 
the docket without change and may be 
made available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 


Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov 
website is an ‘“‘anonymous access” 
system, which means EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
e-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the docket 
and made available on the Internet. If 
you submit an electronic comment, EPA 
recommends that you include your » 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 


Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute, Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket’ 
materials are available either in the 
electronic docket at http:// , 
www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S-4400, 
One Potomac Yard (South Building), 
2777 S. Crystal Drive, Arlington, VA. 
The hours of operation of this Docket 
Facility are from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 


FOR FURTHER INFORMATION CONTACT: For 
TCMTB, contact K. Avivah Jakob, 
Antimicrobials Division (7510P), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460-0001; 
telephone number: (703) 305-1328; fax 
number: (703) 308-8481; e-mail address: 
jakob.kathryn@epa.gov. 

For ABS, contact Heather Garvie, 
Antimicrobials Division (7510P), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460-0001; 
telephone number: (703) 308-0034; fax 
number: (703) 308-8481; e-mail address: 
garvie.heather@epa.gov. 
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' For OPP, contact Rebecca Miller, 
Antimicrobials Division (7510P), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460-0001; 
telephone number: (703) 305-0012; fax 
number: (703) 308-8481; e-mail address: 
miller.rebecca@epa.gov. 

For Chlorine Dioxide and Sodium 
Chlorite, contact ShaRon Carlisle, 
Antimicrobials Division (7510P), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460-0001; 
telephone number: (703) 308-6427; fax 
number: (703) 308-8481; e-mail address: 
carlisle.sharon@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


This action is directed to the public 
in general, and may be of interest to a 
wide range of stakeholders including 
environmental, human health, and 
agricultural advocates; the chemical 
industry; pesticide users; and members 
of the public interested in the sale, 
distribution, or use of pesticides. Since 
others also may be interested, the 
Agency has not attempted to describe all 
the specific entities that may be affected 
by this action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 


CONTACT. 
. B. What Should I Consider as I Prepare 


My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one _ 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 


- contain the information claimed as CBI 


must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 


ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 


illustrate your concerns and suggest 


alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


II. Background 
A. What Action is the Agency Taking? 


Under section 4 of the Federal 
Insecticide, Fungicide, and Rodenticide 


Act (FIFRA), EPA is reevaluating 


existing pesticides to ensure that they 
meet current scientific and regulatory 
standards. EPA has completed 
Reregistration Eligibility Decisions 
(REDs) for the pesticides: TCMTB; ABS; 
OPP; Chlorine Dioxide and Sodium 
Chlorite under section 4(g)(2)(A) of 
FIFRA. TCMTSB is used in industrial 
premises and residentiat &public access 
areas as a materials preservative; a wood 
preservative for antisapstain control, 
and a microbiocide/microbiostat and 


_bacteriocide/bacteriostat in industrial 


processes and water systems. In an 
agricultural setting, TCMTB is used as a 
fungicide applied as a seed treatment. 
The alkylbenzene sulfonates are used as 
food-contact sanitizers in food 
processing plants and eating 
establishments; and as disinfectants and 
sanitizers for agricultural, commercial, 
institutional, industrial, and public 
access use sites. OPP is used in 
applications to hard surfaces, 
agricultural premises and equipment, 
air deodorization, commercial and 
institutional premises, medical _ 
premises, residential and public access 
premises, and materials preservatives 
and as a fungicide on citrus and pears. 
Chlorine Dioxide and Sodium Chlorite 
are used to control bacteria, fungi, and 
algal slimes; applied as a materials 
preservative and as a disinfectant in 
commercial, residential and agricultural 
settings. 

EPA has determined that the data base 
to support reregistration is substantially 


complete and that products containing 
TCMTB; ABS; OPP; and Chlorine 
Dioxide and Sodium Chloride are 
eligible for reregistration, provided the 
risks are mitigated either in the manner 
described in the RED or by another 
means that achieves equivalent risk 
reduction. Upon submission of any 


_Tequired product specific data under 


section 4(g)(2)(B) and any necessary 
changes to the registration and labeling 
(either to address concerns identified in 
the RED or as a result of product 
specific data), EPA will make a final 
reregistration decision under section 
4(g)(2)(C) for products containing 
TCMTB; ABS; OPP; Chlorine Dioxide 
and Sodium Chlorite. 

EPA must review tolerances and 
tolerance exemptions that were in effect 
when the Food Quality Protection Act 
(FQPA) was enacted in August 1996, to 
ensure that these existing pesticide 
residue limits for food and feed 
commodities meet the safety standard 
established by the new law. Tolerances 
are considered reassessed once the 
safety finding has been made or a 
revocation occurs. EPA has reviewed 
and made the requisite safety finding for 
the TCMTB; ABS; OPP; Chlorine 
Dioxide and Sodium Chlorite tolerances 
included in this notice. 

EPA is applying the principles of 
public participation to all pesticides 
undergoing reregistration and tolerance 
reassessment. The Agency’s Pesticide 
Tolerance Reassessment and 
Reregistration; Public Participation 
Process, published in the Federal 
Register on May 14, 2004, (69 FR 
26819)(FRL—7357-9) explains that in 
conducting these programs, EPA is 
tailoring its public participation process 
to bé commensurate with the level of 
risk, extent of use, complexity of issues, 
and degree of public concern associated 
with each pesticide. Due to its uses, 
risks, and other factors, TCMTB; ABS; 
OPP; Chlorine Dioxide and Sodium 
Chlorite were reviewed through the 
modified 4-Phase process. Through this 
process, EPA worked extensively with 
stakeholders and the public to reach the 
regulatory decisions for TCMTB; ABS; 
OPP; Chlorine Dioxide and Sodium 
Chlorite. 

The reregistration program is being 
conducted under Congressionally 
mandated time frames, and EPA 
recognizes the need both to make timely 
decisions and to involve the public. The 
Agency is issuing the TCMTB; ABS; 
OPP; Chlorine Dioxide and Sodium 
Chlorite REDs for public comment. This 
comment period is intended to provide 
an additional opportunity for public 
input and a mechanism for initiating 
any necessary amendments to the RED. 
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All comments should be submitted 
using the methods in ADDRESSES, and 
must be received by EPA on or before 
the closing date. These comments will 
‘become part of the Agency Docket for 
TCMTB; ABS; OPP; Chlorine Dioxide 
and Sodium Chlorite. Comments 
received after the close of the comment 
period will be marked “late.” EPA is not 
required to consider these late 
comments. 


The Agency will carefully consider all 
comments received by the closing date 
and will provide a Response to 
Comments Memorandum in the Docket 
and regulations.gov. If any comment 
significantly affects the document, EPA 
also will publish an amendment to the 
RED in the Federal Register. In the 
absence of substantive comments 
requiring changes, the TCMTB; ABS; 
OPP; Chlorine Dioxide and Sodium 
Chlorite REDs will be implemented as it 
is now presented. 


B. What is the Agency’s aenees for 
Taking this Action? 


Section 4(g)(2) of FIFRA as amended 
directs that, after submission of all data 
concerning a pesticide active ingredient, 
the Administrator shall determine 
whether pesticides containing such 
active ingredient are eligible for 
reregistration, before calling in product 
specific data on individual end-use 
products and either reregistering 
products or taking other “appropriate 
regulatory action.” 

Section 408(q) of the Federal Food, 
Drug, and Cosmetic Act (FFDCA), 21 
U.S.C. 346a(q), requires EPA to review 
tolerances and exemptions for pesticide 
residues in effect as of August 2, 1996, 
to determine whether the tolerance or 
exemption meets the requirements of 
section 408(b)(2) or (c)(2) of FFDCA. 
This review was completed by August 3, 
2006. 


List of Subjects 

Environmental protection, Pesticides 
and pests, 2-(Thiocyanomethylthio) 
benzothiazole, Alkylbenzene Sulfonates, 
Orthophenylphenol, Chlorine Dioxide, 
Sodium Chlorite. 

Dated: September 13, 2006. 
Frank T. Sanders, 
Director, Antimicrobials Division, Office of 
Pesticide Programs. 
[FR Doc. 06-7959 Filed 9-21-06; 8:45 am] 

_ BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ—OPP-2006-0733; FRL-8091-—9] 


Notice of Filing of Pesticide Petitions 
for Establishment or Amendment to 
Regulations for Residues of 
Acetamiprid in or on Various 
Commodities 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
initial filing of pesticide petitions 
proposing the establishment or 
amendment of regulations for residues 
of pesticide chemicals in or on various 
commodities. 


DATES: Comments must be received on 


- or before October 23, 2006. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number EPA—HQ—OPP-—2006-0773 and 
pesticide petition number (PP) 4F6833 
and 6F7051, by one of the following 
methods: 

e Federal eRulemaking Portal: hitp:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental . 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Bldg.), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation 8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays. Special 
arrangements should be made for 
deliveries of boxed information. The 

Docket telephone number is (703) 305— 
5805. 

Instructions: Direct your comments to 
docket ID number EPA—HQ—OPP-—2006-— 
0773. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise © 
protected through regulations.gov or e- 
mail. The Federal regulations.gov 
website is an “anonymous access” 
system, which means EPA will not 
know your identity or contact 


information unless you provide it in the 
body of your comment. If you send an 
e-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the docket 
and made available on the Internet. If 
you submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 


_ disk or CD-ROM you submit. If EPA 


cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other — 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either in the 
electronic docket at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S— 
4400, One Potomac Yard (South Bldg.), 
2777 S. Crystal Drive, Arlington, VA. 
The hours of operation of this Docket 
Facility are from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Akiva Abramovitch, Registration — 
Division (7505P), Office of Pesticide 
Programs Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001; telephone 
number: (703) 308-8328; e-mail: 
abramovitch.akiva@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by | 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS code 
111). 

e Animal production (NAICS code 
112). 

e Food manufacturing (NAICS code 
311). 
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e Pesticide manufacturing (NAICS | 


‘code 32532). 


This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to - 
certain entities. If you have any , 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBl and then . 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 


_ accordance with procedures set forth in 


40 CFR part 2. 

2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket ID 
number and other identifying 
information subject heading, Federal 
Register date and page number. 

ii. Follow directions. The Agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 


viii. Make sure to submit your 
comments by the comment period - 
deadline identified. 


II. What Action is the Agency Taking? 


EPA is printing a summary of each 
pesticide petition received under 
section 408 of the Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, proposing the establishment or 
amendment of regulations in 40 CFR 
part 180 for residues of pesticide 
chemicals in or on various food 
commodities. EPA has determined that 
these pesticide petitions contains data 


or information regarding the elements 


set forth in FFDCA section 408(d)(2); 
however, EPA has not fully evaluated 
the sufficiency of the submitted data at 
this time or whether the data support 
granting of the pesticide petitions. 
Additional data may be needed before 
EPA rules on these pesticide petitions. 

Pursuant to 40 CFR 180. 78, a 
summary of the petition included in this 
notice, prepared by the petitioner along 
with a description of the analytical 
method available for the detection and 
measurement of the pesticide chemical 
residues is available on EPA’s Electronic 
Docket at http://www.regulations.gov/. 
To locate this information on the home 
page of EPA’s Electronic Docket, select 
“Quick Search” and type the OPP 
docket ID number. Once the search has 
located the docket, clicking on the 
“Docket ID” will bring up a list of all 
documents in the docket for the 
pesticide including the petition 
summary. 


New Tolerances 


1. PP 4F6833. Nippon Soda Co., Ltd. 
c/o Nisso America Inc., 45 Broadway, 
Suite 2120, New York, NY, 10006, 
proposes to establish a tolerance for 
residues of the insecticide acetamiprid 
in or on food commodities cucurbit crop 
group at 0.5 parts per million (ppm); 
stone fruit crop group except plum, 


‘prune, fresh and dried at 1.2 ppm; 


plum, prune, fresh and dried at 0.3 
ppm; tree nut crop group except almond 
hulls at 0.1 ppm; almond hulls at 5.0 
ppm; and pistachios at 0.1 ppm. 

2. PP 6F7051. Nippon Soda Co., Ltd. 
c/o Nisso America Inc., 45 Broadway, ; 
Suite 2120, New York, NY, 10006 
proposes to establish a tolerance for 
residues of the insecticide acetamiprid 
in or on food commodities in bulb 
vegetables crop group 3 at 3 ppm; edible 
podded legume vegetables, crop 
subgroup 6a at 0.5 ppm; succulent 
shelled pea and beans, crop group 6b, at 
0.5 ppm and berries, crop group 13 at 
1 ppm. 

For both petitions Liquid 
Chromatography/Mass Spectrometry 


~ Washington Office (8623D), U.S. 


(LC/MS/MS) methods is use to measure 
and evaluate the chemical residue(s). 
List of Subjects 

Environmental protection, 
Agricultural commodities, Feed 
additives, Food additives, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 

Dated: September 12, 2006. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 
[FR Doc. 06-7961 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8221-9] 


Approaches for the Application of 
Physiologically Based 
Pharmacokinetic (PBPK) Models and 
Supporting Data in Risk Assessment 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of availability. 


SUMMARY: EPA is announcing the 
availability of a final report titled, 
“Approaches for the Application of 
Physiologically Based Pharmacokinetic 
(PBPK) Models and Supporting Data in 
Risk Assessment’ (EPA/600/R-05/ 
043F), prepared by the National Center 
for Environmental Assessment (NCEA) 
within EPA’s Office of Research and 
Development (ORD). 

ADDRESSES: The document is available 
electronically through the NCEA Web 
site at http://www.epa.gov/ncea. A 
limited number of paper copies will be 
available from the EPAs National 7 
Service Center for Environmental 
Publications (NSCEP), P.O. Box 42419, 
Cincinnati, OH 45242; telephone: 1- 
800—490—9198 or 513-489-8190; 
facsimile: 513-489-8695. Please provide 
your name, your mailing address, the 
title and the EPA number of the 
requested publication. 

FOR FURTHER INFORMATION CONTACT: The 
Technical Information Staff, National 
Center for Environmental Assessment/ 


Environmental Protection Agency, 1200 
Pennsylvania Avenue, NW., 
Washington, DC 20460. Telephone: 
202-564-3261; fax: 202-565-0050; e- 
mail: nceadc.comment@epa.gov. 
SUPPLEMENTARY INFORMATION: This final 
report highlights the benefits of using 
physiologically based pharmacokinetic 
(PBPK) modeling and it will be used as 
a learning tool for EPA scientists and 
health risk assessors. It describes 
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principles of and the kind of data 
needed for PBPK modeling, and 
discusses some approaches for the 
evaluation and use of PBPK models in 
the health assessment of environmental 
agents. PBPK models represent an 
important class of dosimetry models 
that are useful for predicting internal 
doses to target organs. To predict 
internal dose level, PBPK models use 
physiological, biochemical, and 
physicochemical data to construct 
mathematical representations of 
processes associated with the 
absorption, distribution, metabolism, 
and elimination of compounds. With 
the appropriate data, these models can 
be used to extrapolate across species 
and exposure scenarios, and address 
various sources of uncertainty in health 
assessments. 

This report addresses the following 
questions: (1) Why do risk assessors 
need PBPK models; (2) How can these 
models be used in risk assessments; and 
(3) What are the considerations for 
evaluating whether a PBPK model can 
be used in a given health assessment of 
an environmental agent? 

The report is not intended to be used 
as Agency guidance on the use of PBPK 
modeling and does not specify when to 
use a PBPK model in health assessments 
of environmental agents. 

Dated: September 14, 2006. 

George W. Alapas, 

Acting Director, National Center for 
Environmental Assessment. - 

[FR Doc. 06-8053 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8221-8; Docket ID No. EPA-HQ—-ORD- 
2006-0756] 


Evaluation of the Carcinogenicity of 
Ethylene Oxide 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice of public comment 
period. 


SUMMARY: EPA is announcing a 30-day 
public comment period for the draft 
document titled, “Evaluation of the 
Carcinogenicity of Ethylene Oxide’”’ 
(EPA/635/R-—06/003). The document 
was prepared by the National Center for 
Environmental Assessment within 
EPA’s Office of Research and ° 
Development. 

EPA is releasing this draft document 
solely for the purpose of seeking public 
comment and for review by the EPA 
Science Advisory Board (SAB) via a 


meeting to be held later in 2006 (time 
and place to be specified in a separate 
Federal Register notice). This document 
has not been formally disseminated by 
EPA. It does not represent and should 
not be construed to represent any 
Agency policy or determination. EPA 
will consider any public comments 
submitted in accordance with this 
notice when revising the document. 
DATES: The 30-day public comment 
period begins September 22, 2006, and 
ends October 23, 2006. Technical 
comments should be in writing and 
must be received by EPA by October 23, 
2006. 

ADDRESSES: The draft ‘Evaluation of the 
Carcinogenicity of Ethylene Oxide”’ is 
available primarily via the Internet on 
the National Center for Environmental 
Assessment’s home page under the 
Recent Additions and the Data and 
Publications menus at http:// 
www.epa.gov/ncea. A limited number of 
paper copies are available from the 
Technical Information Staff, NCEA—W; 
telephone: 202-564-3261; facsimile: 
202-565-0050. If you are requesting a 
paper copy, please provide your name, 
your mailing address, and the document 
title, “Evaluation of the Carcinogenicity 
of Ethylene Oxide.” Please provide your 
name, your mailing address, the title, 
and the EPA number of the requested 
publication. 

Comments may be submitted 
electronically via www.regulations.gov, 
by mail, by facsimile, or by hand 
delivery/courier. Please follow the 
detailed instructions provided in the 
SUPPLEMENTARY INFORMATION section of 
this notice. 

FOR FURTHER INFORMATION CONTACT: For 
information on the public comment 
period, contact the Office of 
Environmental Information Docket; 
telephone: 202-566-1752; facsimile: 
202-566-1753; or e-mail: 
ORD.Docket@epa.gov. 

Henry D. Kahn, D.Sc., NCEA; telephone: 
202-564-3269; facsimile: 202-565-— 
0079; or e-mail: kahn.henry@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. Information About the Project/ 
Document 


Ethylene oxide (EtO) is a gas at room 
temperature. It is manufactured from 
ethylene and used primarily as a 
chemical intermediate in the 
manufacture of ethylene glycol. It is also 
used as a sterilizing agent for medical 
equipment and as a fumigating agent for 
spices. The largest sources of human 
exposure are in occupations involving 
contact with the gas in production 
facilities and in hospitals that sterilize 


medical equipment. EtO can also be 
inhaled by residents living near 
production or sterilizing/fumigating 
facilities. 

This draft assessment document 
characterizes the potential for a 
carcinogenic health hazard from human 
inhalation exposure to EtO. This is 
accomplished by a weight-of-evidence 
evaluation as to how likely EtO is to be 
a human carcinogen, as well as an 
evaluation of related dose-response 
information which leads to the 
development of lifetime cancer risk 
estimates per unit of exposure. This 
assessment, when finalized, will be 
posted to EPA’s Integrated Risk 
Information System (IRIS) database. The 
document was prepared by EPA’s 
National Center for Environmental 
Assessment (NCEA). EPA last published 
a health assessment of the potential 
carcinogenicity of EtO in 1985 (U.S. 
EPA, 1985). 

The current assessment reviews the 
more recently developed database on 
the carcinogenicity of EtO, pertinent 
data from the 1985 assessment, and 
several reviews and assessments issued 
by other organizations (IARC, 1994; © 
Health Canada, 2001; CalEPA, 1999; 
EOIC, 2001). 


II. How To Submit Technical Comments 
to the Docket at www.regulations.gov 


Submit your comments, identified by 
Docket ID No. EPRA-HQ—ORD 2006- 
0756 by one of the following methods: 

¢ www.regulations.gov: Follow the 
on-line instructions for submitting 
comments. 

e E-mail: ORD.Docket@epa.gov. 

e Fax: 202-566-1753 

e Mail: Office of Environmental 
Information (OEI) Docket (Mail Code: 
2822T), U.S. Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460. The phone; 
number is 202-566-1752. 

e Hand Delivery: The OEI Docket is 
located in the EPA Headquarters Docket 
Center, EPA West Building, Room B102, 
1301 Constitution Ave., NW., 
Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Public Reading Room is 202-566-1744. 
Such deliveries are only accepted 
during the docket’s normal hours of 
operation, and special arrangements 
should be made for deliveries of boxed 
information. 

If you submit comments by mail or 
hand delivery, please submit one 
unbound original with pages numbered 
consecutively, and three copies of the 
comments. For attachments, provide an 
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index, number pages consecutively with 
the comments, and submit an unbound 
original and three copies. 


Instructions: Direct your comments to 
Docket ID No. EPA-HQ—ORD-2006- 
0756. Please ensure that your comments 
are submitted within the specified 
comment period. Comments received 
after the closing date will be marked 
“late,” and may only be considered if 
time permits. It is EPA’s policy to 
include all comments it receives in the 
public docket without change and to 
make the comments available online at 
www.regulations.gov, including any 
personal information provided, unless a 
comment includes information claimed 
to be Confidential Business Information 
(CBJ) or other information whose 
disclosure is restricted by statute. Do 
not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an “anonymous access” system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 


comment. Electronic files should avoid 


the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at 
www.epa.gov/epahome/dockets.htin. 


Docket: Documents in the docket are 
listed in the www.regulations.gov index. 
Although listed in the index, some 
information is not publicly available, 
e.g., CBI or other information whose 
disclosure is restricted by statute. 
Certain other materials, such as 
copyrighted material, are publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the OEI Docket in the EPA oe 
Docket Center. 


Dated: September 15, 2006. 
George W. Alapas, 
Acting Director, National Center for 
Environmental Assessment. 
[FR Doc. 06-8054 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


FRL—-8076-3] 


_ Pesticides; Draft Guidance for 


Pesticide Registrants on Use of 
Antimicrobial Pesticide Products in 
Heating, Ventilation, Air Conditioning, 
and Refrigeration Systems 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of availability. 


SUMMARY: The Agency is announcing 
the availability of and seeking public 
comment on a draft Pesticide 
Registration Notice (PR Notice) entitled 
“Use of Antimicrobial Pesticide 
Products in Heating, Ventilation, Air 
Conditioning and Refrigeration 
Systems.”’ PR Notices are issued by the 
Office of Pesticide Programs (OPP) to 
inform pesticide registrants and other 
interested persons about important 
policies, procedures, and registration 
related decisions, and serve to provide 
guidance to pesticide registrants and 
OPP personnel. This particular draft PR 
Notice would, once final, provide 
guidance to the registrants concerning 
EPA-registered sanitizer, disinfectant 
and other antimicrobial products whose 
labels bear general directions for use on 
or incorporation within hard, non- 
porous or porous surfaces, but which 
are not specifically registered for 
treatment of Heating, Ventilation, Air 
Conditioning and Refrigeration Systems 
(HVAC&R). 

DATES: Comments must be received on 
or before November 21, 2006. 
ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number by 
one of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 


-Environmental Protection Agency, 1200 


Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S—4400, One 


Potomac Yard (South Building), 2777 S. 


Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 


normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305— 
5805. 

Instructions: Direct your comments to 
docket ID number EPA-HQ—OPP-2006- 
0351. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available on-line at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov 
website is an “anonymous access” 
system, which means EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
e-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the docket 
and made available on the Internet. If 
you submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either in the 
electronic docket at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S— 
4400, One Potomac Yard (South 
Building), 2777 S. Crystal Drive, 
Arlington, VA. The hours of operation 
of this Docket Facility are from 8:30 a.m. 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The Docket 
telephone number is (703) 305-5805. 
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_ FOR FURTHER INFORMATION CONTACT: 
Tracy Lantz, Antimicrobials Division, 
(7510P), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-6415; fax number: (703) 308-— 
8481; e-mail address: 
lantz.tracy@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me 


This action is directed to the public 
in general. Although this action may be 
of particular interest to those persons 
who are required to register pesticides 
and those who maintain Heating, 
Ventilation, Air Conditioning and 
Refrigeration Systems. Since other 
entities may also be interested, the 
Agency has not attempted to describe all 
the specific entities that may be affected 
by this action. If you have any questions 
regarding the information in this notice, 
consult the person listed under FOR 
FURTHER INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through | 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in - 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. - 
When submitting comments, remember 
to: 

i. Identify the document by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 


-v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


C. How Can I Get Copies of this 
Documemnt and Other Related 
Information? 


1. Docket. EPA has established a 
docket for this action under docket 
identification (ID) number EPA—HQ-— 
OPPT-2006-—0351. Publicly available 
docket materials are available either in 
the electronic docket at http:// 
www.regulations.gov, or, if only 
available in hard copy, at the Office of 
Pesticide Programs (OPP) Regulatory 
Public Docket in Rm. S—4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive Arlington, VA. The hours 
of operation of this Docket Facility are 
from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register’’ listings at 
http://www.epa.gov/fedrgstr. 


II. What Guidance Does this PR Notice 
Provide? 


The EPA is concerned that sanitizer, 
disinfectant and other antimicrobial 
products are being used to treat surfaces 
of HVAC&R systems, including but not 
limited to use as a part of an air duct 
cleaning program. When initially 
registered, these products were 
approved for use on hard surfaces such 
as countertops, but air ducts were not 
intended to be included in the broad 
hard surface category. EPA is concerned 
that data demonstrating efficacy when 
used in air ducts have not been 
submitted for review by the Agency. 
Moreover, use of these products in 
HVAC&R systems such as air ducts pose 
potential human exposure and health 
risks to applicators and building 
occupants which have not been assessed 
by the Agency. 

This draft PR Notice provides 
guidance which, once final, the Agency, 
would provide to registrants concerning 
labeling language that EPA believes 
would address its current concerns for 
sanitizer, disinfectant and other 
antimicrobial products whose labels 


bear directions for use on, or 
incorporation within, hard, non-porous 
surfaces, but which have not been 
specifically approved for use in 
HVAC&R systems. The PR Notice 
describes an Agency approach that 
registrants of products subject to this 
Notice should add a ‘‘Do Not Use” 
statement to the labeling of such 
products. Supporting documents for this 
draft PR Notice are contained in the © 
docket. 


III. Do PR Notices Contain Binding 
Requirements? 


The PR Notice discussed in this 
notice is intended to provide guidance 
to EPA personnel and decision makers 
and to pesticide registrants. While the 
requirements in the statutes and Agency 
regulations are binding on EPA and the 
applicants, this PR Notice is not binding 
on either EPA or pesticide registrants, 
and EPA may depart from the guidance 
where circumstances warrant and 
without prior notice. Likewise, pesticide 
registrants may assert that the guidance 
is not appropriate generally or not 
applicable to a specific pesticide or 
situation. 


List of Subjects 


Environmental protection, 
Administrative practice and procedure, 
Labeling, Pesticides and pests. 

Dated: September 8, 2006. 

James Jones, 

Director, Office of Pesticide Programs. i 
[FR Doc. 06-7960 Filed 9-21-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[Docket# EPA-RO4—SFUND-2006-0780; 
FRL-8222-1] 


P&W Electric Superfund Site; Yorkville, 
Gibson County, Tennessee; Notice of 
Settlement 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of settlement. 


SUMMARY: Under Section 122(h) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLS), the United States 
Environmental Protection Agency has 
entered into a settlement for 
reimbursement of past response costs 
concerning the P&W Electric Superfund 
Site located in Yorkville, Gibson 
County, Tennessee. 


DATES: The Agency will consider public 
comments on the settlement until 
October 23, 2006. The Agency will 


ag 
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consider all comments received and . 
may modify or withdraw its consent to 
the amended portion of the settlement if 
comments received disclose facts or 
considerations which indicate that the 
settlement is inappropriate, improper, 
or inadequate. ; 
ADDRESSES: Copies of the amended 
portion of the settlement are available 
from Ms. Paula V. Batchelor. Submit 
your comments, identified by Docket ID 
No. EPA—RO4—SFUND-—2006-—0780 or 
Site name P&W Electric Superfund Site 
by one of the following methods: 

¢ www.regulations.gov: Follow the 
on-line instructions for submitting 
comments. 

e E-mail: Batchelor.Paula@epa.gov. 

e Fax: 404/562-8842/Attn Paula V. 
Batchelor. 

Mail: Ms. Paula V. Batchelor, U.S. 
EPA Region 4, WMD-SEIMB, 61 Forsyth 


Street, SW., Atlanta, Georgia 30303. “In - 


addition, please mail a copy of your 
comments on the information collection 
provisions to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget (OMB), Attn: 
Desk Officer for EPA, 725 17th St., NW., 
Washington, DC 20503.” 

Instructions: Direct your comments to 
Docket ID No. EPA-R04-SFUND-2006-— 
0780. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 


_consider to be CBI or otherwise 


protected through www.regulations.gov 
or e-mail. The-www. regulations. gov Web 
site is an “anonymous access” system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 


of encryption, and be free of any defects 
or viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 
Docket: All documents in the docket 
are listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in — 
www.regulations.gov or in hard copy at 
the U.S. EPA Region 4 office located at 
61 Forsyth Street, SW., Atlanta, Georgia 
30303. Regional office is open from 7 
a.m. until 6:30 p.m. Monday through 
Friday, excluding legal holidays. 
Written comments may be submitted 
to Ms. Batchelor within 30 calendar 
days of the date of this publication. 
FOR FURTHER INFORMATION CONTACT: 
Paula V. Batchelor at 404/562-8887. 


Dated: September 6, 2006. 
Rosalind H. Brown, 


Chief, Superfund Enforcement & Information 
Management Branch, Waste Management 
Division. 

[FR Doc. 06-8052 Filed 9-21-06; 8:45 mel 
BILLING CODE 6560-50-P 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Acquisition of Shares of Bank or Bank 
Holding Companies 


The notification listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the office of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be received not later than October 
10, 2006. 

A. Federal Reserve Bank of Kansas 
City (Donna J. Ward, Assistant Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198-0001: 

1. Sandra Freund, Littleton, Colorado, 
and Duane M. Freund, Denver, 


Colorado, as co—trustees of the Michael 
R. Freund Irrevocable Trust Number 2 
and Ali S. Freund, and Lewis L. 
Johnson, both of Denver, Colorado, as 
co-—trustees of the Duane M. Freund 
Irrevocable Trust Number 2; to retain 
voting shares of Commerce Bankshares, 
Inc., and thereby indirectly retain voting 
shares of Commerce Bank, both of 
Aurora, Colorado. 

Board of Governors of the Federal Reserve 
System, September 19, 2006. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 


[FR Doc. E6—15656 Filed 9-21-06; 8:45 am] 


BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM | 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act),.Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested — 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 


_ conducted throughout the United States. 


Additional information on all bank 
holding companies may be obtained _ 
from the National Information Center 
website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than October 16, 
2006. 

A. Federal Reserve Bank of Kansas 
City (Donna J. Ward, Assistant Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198-0001: 


| 
| 
| 
— 
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1. Blue Lion Bancshares, Inc., Prairie 
Village, Kansas; to become a bank 
holding company by acquiring 99.95 
percent of the voting shares of Hartford 
State Bank, Hartford, Kansas. 

Board of Governors of the Federal Reserve 
System, September 18, 2006. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E6—15638 Filed 9-21-06; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank . 

holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to'vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 

- Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at www. ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than October 19, 
2006. 

A. Federal Reserve Bank of San 
Francisco (Tracy Basinger, Director, 
Regional and Community Bank Group) 
101 Market Street, San Francisco, 
California 94105-1579: 

1. Cathay Financial Holding 
Company, Ltd., to acquire up to 9.99. 

percent of the voting shares of First 
Financial Holding Co., Ltd., and 


_ Chinatrust Financial Holding Co., Ltd., 


all of Taipei, Taiwan, and thereby 
indirectly acquire voting shares of First 
Commercial Bank (U.S.A.), Alhambra, 
California, and Chinatrust Bank 
(U.S.A.), Torrance, California. 

Board of Governors of the Federal Reserve 
System, September 19, 2006. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E6-15655 Filed 9-21-06; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL TRADE COMMISSION 


Agency Information Collection 
Activities; Submission for OMB 
Review; Comment Request 


AGENCY: Federal Trade Commission 
(“FTC”’ or ‘‘Commission’’). 
ACTION: Notice. 


SUMMARY: The information collection 
requirements described below will be 
submitted to the Office of Management 
and Budget (““OMB”) for review, as 
required by the Paperwork Reduction 
Act (““PRA”’) (44 U.S.C. 3501-3520). The 
FTC is seeking public comments on its 
proposal to extend through May 31, 
2009 the current PRA clearance for 
information collection requirements 
contained in its Alternative Fuel Rule, 
16 CFR Part 309. That clearance expires 
on November 30, 2006. 


DATES: Comments must be filed by 
November 21, 2006. 


ADDRESSES: Interested parties are 
invited to submit written comments. 
Comments should refer to “Alternative 
Fuel Rule: FTC File No. R311002” to 
facilitate the organization of comments. 
A comment filed in paper form should 
include this reference both in the.text 
and on the envelope and should be 
mailed or delivered, with two complete 
copies, to the following address: Federal 
Trade Commission, Room H 135 (Annex 
J), 600 Pennsylvania Ave., NW., 
Washington, DC 20580. Because paper 
mail in the Washington area and at the 
Commission is subject to delay, please 
consider submitting your comments in 
electronic form, (in ASCII format, 
WordPerfect, or Microsoft Word) as part 
of or as an attachment to email messages 
directed to the following email box: 
paperworkcomment@ftc.gov. However, 
if the comment contains any material for 
which confidential treatment is 
requested, it must be filed in paper 
form, and the first page of the document 
must be clearly labeled “‘Confidential.”? 


1Commission Rule 4.2(d), 16 CFR 4.2(d). The 
comment must be accompanied by an explicit 


The FTC Act and other laws the 
Commission administers permit the 
collection of public comments to 
consider and use in this proceeding as 
appropriate. All timely and responsive 
public comments will be considered by 
the Commission and will be available to 
the public on the FTC Web site, to the 
extent practicable, at http://www. ftc.gov. 
As a matter of discretion, the FTC makes 
every effort to remove home contact 
information for individuals from the 
public comments it receives before 
placing those comments on the FTC 
Web site. More information, including 


_ routine uses permitted by the Privacy 


Act, may be found in the FTC’s privacy 
policy at http://www.ftc.gov/ftc/ 
privacy.htm. 

FOR FURTHER INFORMATION CONTACT: 
Requests for copies of the collection of 
information and supporting 
documentation should be addressed to 
Hampton Newsome, Attorney, Division 
of Enforcement, Bureau of Consumer 
Protection, Federal Trade Commission, 
600 Pennsylvania Avenue, NW., 
Washington, DC 20580, (202) 326-3228. 
SUPPLEMENTARY INFORMATION: Under the 
Paperwork Reduction Act (“PRA”), 44 
U.S.C. 3501-3520, federal agencies must 
obtain approval from OMB for each 
collection of information they conduct 
or sponsor. ‘Collection of information’’ 
means agency requests or requirements 
that members of the public submit 
reports, keep records, or provide 
information to a third party. 44 U.S.C. 
3502(3); 5 CFR 1320.3(c). As required by 
section 3506(c)(2)(A) of the PRA, the 
FTC is providing this opportunity for 
public comment before requesting that 
OMB extend the existing paperwork 
clearance for the regulations noted 
herein. - 

The FTC invites comments on: (1) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(2) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information, including the validity of 
the methodology and assumptions used; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 


request for confidential treatment, including the 
factual and legal basis for the request, and must 
identify the specific portions of the comment to be 
withheld from the public record. The request will 
be granted or denied by the Commission’s General 
Counsel, consistent with applicable law and the 
public interest. See Commission Rule 4.9(c), 16 CFR 
4.9(c). 


; 
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automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology, e.g., permitting electronic 
submission of responses. All comments 
should be filed as prescribed in the 
ADDRESSES section above, and must be 
received on or before November 21, 
2006. 


The Alternative Fuel Rule (“Rule”), 
16 CFR Part 309, which implenients the 


Energy Policy Act of 1992, Public Law 


102-486, requires disclosure of specific 
information on labels posted on fuel 
dispensers for non-liquid alternative 
fuels and on labels on Alternative 
Fueled Vehicles (AFVs). To ensure the 
accuracy of these disclosures, the Rule 
also requires that sellers maintain 
records substantiating product-specific 
disclosures they include on these labels. 


Burden Statement 


It is common practice for alternative 
fuel industry members to determine and 
monitor fuel ratings in the normal 
course of their business activities. This 
is because industry members must know 
and determine the fuel ratings of their 
products in order to monitor quality and 
to decide how to market them. 
“Burden” for PRA purposes is defined 
to exclude effort that would be 
expended regardless of any regulatory 
requirement. 5 CFR 1320.2(b)(2). 
Moreover, as originally anticipated | 
when the Rule was promulgated in 
1995, many of the information 
collection requirements and the 
originally-estimated hours were’ 
associated with one-time start up tasks 
of implementing standard systems and 
processes. 


Other factors also limit the burden 
associated with the Rule. Certification 
may be a one-time event or require only 
infrequent revision. Disclosures on - 
electric vehicle fuel dispensing systems 
may be useable for several years.? 
Nonetheless, there is still some burden 


_ associated with posting labels. There 


also will be some minimal burden 
associated with new or revised 
certification of fuel ratings and 
recordkeeping. The burden on vehicle 
manufacturers is limited because only 
newly-manufactured vehicles will 
require label posting and manufacturers 
produce very few new models each — 
year. 


Estimated total annual hours burden: 
24,000 total burden hours, rounded to 
the nearest thousand. 


2 Label specifications were designed to produce 
labels to withstand the elements for several years. 


Non-Liquid Alternative Fuels 


Certification: Staff estimates that the 
Rule’s fuel rating certification 
requirements will affect approximately 
550 industry members (compressed 
natural gas producers and distributors 
and manufacturers of electric vehicle 
fuel dispensing systems) and consume 
approximately one hour each per year 
for a total of 550 hours. 

Recordkeeping: Staff estimates that all 
1,900 industry members (non-liquid fuel 
producers, distributers, and retailers) 
will be subject to the Rule’s 
recordkeeping requirements (associated 
with fuel rating certification) and that 
compliance will require approximately 
one-tenth hour each per year for a total 
of 190 hours. 

Labeling: Staff estimates that labeling 
requirements will affect approximately 
nine of every ten industry members (or 
roughly 1,700 members), but that the 
number of annually affected members is 
only 340 because labels may remain 
effective for several years (staff assumes 
that in any given year approximately 
20% of 1,700 industry members will 
need to replace their labels). Staff _ 
estimates that industry members require 
approximately one hour each per year ~ 
for labeling their fuel dispensers for a 
total of 340 hours. 


Sub-total: 1,080 hours (550 + 190 + 340) 
AFV Manufacturers 


Recordkeeping: Staff estimates that all 
58 manufacturers will require 30 
minutes to comply with the Rule’s 
recordkeeping requirements for a total 
of 29 hours. 

Producing labels: Staff estimates 2.5 
hours as the average time required of 
manufacturers to produce labels for 
each of the five new AFV models 
introduced industry wide each year for 
a total of 12.5 hours. 

Posting labels: Staff estimates 2 
minutes as the average time to comply 
with the posting requirements for each 
of the approximately 680,000 new AFVs 
manufactured each year for a total of 
22,667 hours. 

Sub-total: Approximately 22,709 hours 

(29 + 12.5 + 22,667) 

Thus, the total burden for these 
industries combined is approximately 
24,000 hours (1,080 + 22,667), rounded 
to the nearest thousand. 

Estimated labor costs: $698,000, 
rounded to the nearest thousand. 


Labor costs are derived by applying 
appropriate hourly cost figures to the 
burden hours described above. 
According to Bureau of Labor Statistics 
staff, the average compensation for 
producers and distributors in the fuel 


industry is $19.34 per hour and $9.45 
per hour for service station employees; 
the average compensation for workers in 
the vehicle industry is $29.90 per hour. 


Non-Liquid Alternative Fuels 


Certification and labeling: Generally, 
all of the estimated hours except for 
recordkeeping will be performed by 
producers and distributors of fuels. 
Thus, the associated labor costs would 
be $17,212.60 ((550 certification hours + 
340 labeling hours) x $19.34). 

Recordkeeping: Only Ye of the total 


190 recordkeeping hours will be 


performed by the producers and 
distributors of fuels (7% of 190 hours = 
approximately 32 hours; 32 hours x 
$19.34 = $618.88); the other % is 
attributable to service station employees 
(% of 190 hours = approximately 158 
hours; 158 hours x $9.45 = $1,493.10) 
Thus, the labor cost due to 
recordkeeping for the entire industry is 
approximately $2,111.98 ($618.88 for 
producers and distributors of fuels + 
$1,493.10 for service station employees) 
and the total paperwork related labor 
cost for the entire industry is 
approximately $19,324.58 ($17,212.60 
for certification and labeling costs + 
$2,111.98 for recordkeeping costs). 


AFV Manufacturers 


The maximum labor cost for the entire 
industry is approximately $678,999.10 
per year for recordkeeping and 
producing and posting labels (22,709 
total hours x $29.90/hour). 

Thus, the estimated total labor cost for 
both industries for all paperwork 
requirements is $698,000 ($19,324.58 + 
$678,999.10) per year, rounded to the 
nearest thousand. 


Estimated annual non-labor cost burden: 
$259,000 rounded. 


_ Non-Liquid Alternative Fuels 


Staff believes that there are no current 
start-up costs associated with the Rule, 
inasmuch as the Rule has been effective 


- since 1995. Industry members, 


therefore, have in place the capital 
equipment and means necessary to 
determine automotive fuel ratings and 
comply with the Rule. Industry 
members, however, incur the cost of 
procuring fuel dispenser and AFV labels 
to comply with the Rule. The estimated 
annual fuel labeling cost, based on 
estimates of 540 fuel dispensers 
(assumptions: An estimated 20% of 
1,350 total fuel retailers need to replace 
labels in any given year given an 
approximate five-year life for labels— 
i.e., 270 retailers—multiplied by an 
average of two dispensers per retailer) at 
thirty-eight cents for each label (per 
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industry sources), is $205.00 ($0.38 x 
540). 


AFV Manufacturers 


Here, too, staff believes that there are 
no current start-up costs associated with 
the Rule, for the same reasons as stated 
immediately above regarding the non- 
liquid alternative fuel industry. 
However, based on the labeling of an 
estimated 680,000 new and used AFVs 
each year at thirty-eight cents for each 
label (per industry sources), the annual 
AFV labeling cost is estimated to be 
$258,400 ($0.38 x 680,000). 

Thus, estimated total annual non- 
labor cost burden associated with the 
Rule is $259,000 ($205 + $258,400), 
rounded to the nearest thousand. 


William Blumenthal, 

General Counsel. 

[FR Doc. 06-8071 Filed 9-21-06; 8:45 am] 
BILLING CODE 6750-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the National Coordinator for 
Health information Technology; 
American Health Information 
Community Confidentiality, Privacy 
and Security Workgroup Meeting 


ACTION: Announcement of meeting. 


SUMMARY: This notice announces the 
third meeting of the American Health 
Information Community Confidentiality, 
Privacy and Security Workgroup in 
accordance with the Federal Advisory 
Committee Act (Pub. L. 92-463, 5 
U.S.C., App.) 


DATES: October 6, 2006, from 11 a.m. to 
2 p.m. 


ADDRESSES: Mary C. Switzer Building 
(330 C Street, SW., Washington, DC 
20201), Conference Room 4090 (please 
bring photo ID for entry to a Federal 
building). 

" FOR FURTHER INFORMATION CONTACT: 
http://www.hhs.gov/healthit/ahic.html. 


SUPPLEMENTARY INFORMATION CONTACT: 
The workgroup members will discuss 
outcomes from the testimony hearing | 
held on September 29, 2006, regarding 
identify proofing and user 
authentication. 


The meeting will be available via Web 
cast at http://www.eventcenterlive.com/ 


cfmx/ec/login/loginl.cfm?BID=67. 


Dated: September 18, 2006. 
Judith Sparrow, 
Director, American Health Information 
Community, Office of Programs and 
Coordination, Office of the National 
Coordinator for Health 
Technology. 
[FR Doc. 06-8069 Filed 9-21-06; 8:45 am] 
BILLING CODE 4150-24-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


‘Office of the National Coordinator for 


Health information Technology; 
American Health Information 
Community Biosurveillance Data 
Steering Group Meeting 


ACTION: Announcement of meeting. 


SUMMARY: This notice announces the 
seventh meeting of the American Health 
Information Community Biosurveillance 
Data Steering Group in accordance with 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 5 U.S.C., App.). 

DATES: October 3, 2006 from 2 p.m. to 
4:30 p.m. 

ADDRESSES: Mary C. Switzer Building 
(330 C Street, SW., Washington, DC 
20201), Conference Room 4090 (you 
will need a photo ID to enter a Federal 
building). 

FOR FURTHER INFORMATION CONTACT: 
http://www.hhs.gov/healthit/ahic.html. 
SUPPLEMENTARY INFORMATION: During the 


meeting, the Workgroup will continue 


their discussion on the feasibility of 
filtering a Minimum Data Set. 

The meeting will be available via 
Internet access. Go to http:// 
www.hhs.gov/healthit/ahic. html for 
additional information on the meeting. 


Dated: September 18, 2006. 
Judith Sparrow, 
Director, American Health Information 
Community, Office of Programs and 
Coordination, Office of the National 
Coordinator for Health Information 
Technology. 
[FR Doc. 06-8070 Filed 9-21-06; 8:45 am] 
BILLING CODE 4150-24-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[30Day—06-0214] 


Agency Forms Undergoing Paperwork 
Reduction Act Review — 

The Centers for Disease Control and 
Prevention (CDC) publishes a list of 
information collection requests under 


review by the Office of Management and 
Budget (OMB) in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). To request a copy of these 
requests, call the CDC Reports Clearance 
Officer at (404) 639-4794 or send an e- 
mail to omb@cdc.gov. Send written 
comments to CDC Desk Officer, Office of 
Management and Budget, Washington, 
DC or by fax to (202) 395-6974. Written 
comments should be received within 30 
days of this notice. 


Proposed Project 

National Health Interview Survey 
(NHIS) 2007-2009, (OMB. No. 0920-— 
0214)—Revision—National Center for 


Health Statistics (NCHS), Centers for 
Disease Control and Prevention (CDC). 
Background and Brief Description 

The annual National Health Interview 
Survey (NHIS) is a major source of 
general statistics on the health of the 
U.S. population and has been in the 
field continuously since 1957. This 
household-based survey collects 
demographic and health-related 
information on a nationally 
representative sample of persons and 
households throughout the country. 
Information is collected using computer 
assisted personal interviews (CAPI). A 
core set of data is collected annually 
and supplements are collected 
periodically. For 2007, supplementary 
information will be collected on 
complementary and alternative 
medicine and hearing problems. These 
supplements are sponsored by the 
National Center on Complementary and 
Alternative Medicine and the National 
Institute on Deafness and Other 
Communication Disorders, both parts of 
the National Institutes of Health. 

In accordance with the 1995 initiative 
to increase the integration of surveys 
within the Department of Health and 
Human Services, respondents to the 
NHIS serve as the sampling frame for 
the Medical Expenditure Panel Survey 
conducted by the Agency for Healthcare 
Research and Quality. The NHIS has 
long been used by government, 
university, and private researchers to 
evaluate both general health and 
specific issues, such as cancer, diabetes, 
and access to health care. It is a leading 
source of data for the Congressionally- 
mandated ‘‘Health US” and related 
publications, as well as the single most 
important source of statistics to track 
progress toward the National Health 
Promotion and Disease Prevention 
Objectives, “Healthy People 2010.” 
There is no cost to the respondents 
other than their time. The total 
estimated annualized burden hours are 
38,271. 
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ESTIMATED ANNUALIZED BURDEN HOURS 


Cineutialiliien: dent) Number of Number of Average burden 
stionnaire (responden responses per per respondent 
respondents respondent in hours 

Screener Questionnaire 15,000 1 5/60 
Family Core (adult family member) 39,000 1 22/60 
Adult Core (sample adult) 32,000 1 18/60 
Adult Topical Module (sample adult) 32,000 1 18/60 
Child Core (adult family member) .......... 13,000 1 9/60 
Child Topical Module (adult family member) 13,000 1 6/60 
Reinterview Survey .... 3,250 1 5/60 


Dated: September 18, 2006. 


. Joan F. Karr, 


Acting Reports Clearance Officer, Centers for — 
Disease Control and Prevention. 


[FR Doc. 06-8042 Filed 9-21-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Final Effect of Designation of a Class 
of Employees for Addition to the 
Special Exposure Cohort 


- AGENCY: Centers for Diseases Control 


and Prevention (CDC), Department of 
Health and Human Services (HHS). 
ACTION: Notice. 


SUMMARY: The Department of Health and 
Human Services (HHS) gives notice 
concerning the final effect of the HHS 
decision to designate a class of 
employees at the Y—12 Plant, in Oak 
Ridge, Tennessee, as an addition to the ~ 
Special Exposure Cohort (SEC) under 
the Energy Employees Occupational 
IlIness Compensation Program Act of 
2000. On August 8, 2006, as provided 
for under 42 U.S.C. 7384q(b), the 
Secretary of HHS designated the 
following class of employees as an 
additional to the SEC: - 


Department of Energy (DOE) employees or 


DOE contractor or subcontractor employees 


who were monitored or should have been 
monitored for: 

(1) Thorium exposures while working in 
Building 9201-3, 9202, 9204-1, 9204-3, 
9206, or 9212 at Y—-12 for a numberof work 
days aggregating at least 250 work days from 
January 1948 through December 1957 or in 
combination with work days within the 
parameters (excluding aggregate work day 
requirements) established for one or more 
classes of employee in the SEC; or 


(2) Radiouclide exposures associated with : 


cyclotron operations in Building 9201-2 at 
Y-12 for a number of work days aggregating 
at least 250 work days from January 1947 
through December 1957 or in combination 
with work days within the parameters °° 
(excluding aggregate work day requirements) 


established for one or more classes of 
employees in the SEC. 


This designation became effective on 
September 7, 2006, as provided for 
under 42 U.S.C. 7484/(14)(C). Hence, 
beginning on September 7, 2006, 
members of this class of employees, 
defined as reported in this notice, 
became members of the Special - 
Exposure Cohort. 

FOR FURTHER INFORMATION CONTACT: 
Larry Elliott, Director, Office of 
Compensation Analysis and Support, 
National Institute for Occupational 
Safety and Health, 4676 Columbia 
Parkway, MS C—46, Cincinnati, OH 
45226, Telephone 513-533-6800 (this is 
not a toll-free number). Information 
requests can also be submitted by e-mail 
to OCAS@CDC.GOV. 


_ Dated: September 18, 2006. 
John Howard, 


National Institute for Occupational Safety 
and Health, Centers for Disease Control and 
Prevention. 

[FR Doc. 06-7971 Filed 9-21-06; 8:45 am] 
BILLING CODE 4163-19-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Decision to Evaluate a Petition to 
Designate a Class of Employees at 
Allied Chemical Corp. Plant, 
Metropolis, IL To Be Included in the 
Special Exposure Cohort 


AGENCY: Centers for Disease Control and 
Prevention (CDC), Department of Health 
and Human Services (HHS). 

ACTION: Notice. 


SUMMARY: The Department of Health and 
Human Services (HHS) gives notice as 
required by 42 CFR 83.12(e) ofa 
decision to evaluate a petition to 
designate a class of employees at Allied 


Chemical Corp. Plant, Metropolis, 


Illinois, to be included in the Special 
Exposure Cohort under the Energy 
Employees Occupational Illness 


DEPARTMENT OF HEALTH AND 


’ Prevention (CDC), Department of Health 


Compensation Program Act of 2000. The 
initial proposed definition for the class ~ 
being evaluate, subject to revision as 
warranted by the evaluation, is as 
follows: 

Facility: Allied Chemical Corp. Plant. 

Location: Metropolis, Illinois. 

Job Titles and/or Job Duties: All 
workers at Allied Chemical Corp. Plant 
who were monitored or should have 
been monitored while they were 
working in any of the following: Feed 
Materials Building, Sodium Removal, 
Uranium Recovery Building, Sampling 
Plant, Laboratory Building, Ore Storage 
Locations. 

Period of Employment: January 1, 
1959 to December 31, 1976. 

FOR FURTHER INFORMATION CONTACT: 
Larry Elliott, Director, Office of 
Compensation Analysis and Support, 
National Institute for Occupational 
Safety and Health, 4676 Columbia 
Parkway, MS C-46, Cincinnati, OH 
45226, Telephone 513-533-6800 (this is 
not a toll-free number). Information 
requests can also be submitted by e-mail 
to OCAS@CDC.GOV. 


Dated: September 18, 2006. 
John Howard, 


Director, National Institute for Occupational 
Safety and Health, Centers for Disease Control 
and Prevention. 


{FR Doc. 06—7972 Filed 9--21—06; 8:45 am] 
BILLING CODE 4163-19-M 


HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Final Effect of Designation of a Class 
of Employees for Addition to the 
Special Exposure Cohort 


AGENCY: Centers for Disease Control and 


and Human Services (HHS). 
ACTION: Notice. 


SUMMARY: The Department of Health and 
Human Services (HHS) gives notice 
concerning the final effect of the HHS 
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decision to designate a class of 
employees at the Ames laboratory, in 
Ames, Iowa, as an addition to the 
Special Exposure Cohort (SEC) under 
the Energy Employees Occupational 
Iliness Compensation Program Act of 
2000. On August 8, 2006, as provided 
for under 42 U.S.C. 7384q(b), the 
Secretary of HHS designated the 
following class of employees as an 
addition to the SEC: 


Department of Energy (DOE) employees or 
DOE contractor of subcontractor employees 
who worked at the Ames Laboratory in one 
or more of the following facilities/locations: 
Chemistry Annex 1 (also known as “‘the old 
women’s gymnasium” and “Little Ankeny’’), 
Chemistry Annex 2, chemistry Building (also 
known as “Gilman Hall’’), Research Building, 
or the Metallurgical Building (also known as 
“Harley Wilhelm Hall’’) from January 1, 1942 
through December 31, 1954 for a number of 
work days aggregating at least 250 work days, 
or in combination with work days within the 
parameters (excluding aggregate work day 
requirements) established for one or more 
classes of employees in the SEC, and who 
were monitored or should have been 
monitored. 


This designation became effective on 
September 7, 2006, as provided for 
under 42 U.S.C. 7384/(14)(C). Hence, 
beginning on September 7, 2006, 
members of this class of employees, 
defined as reported in this notice, 
became members of the Special 
Exposure Cohort. 

FOR FURTHER INFORMATION CONTACT: 
Larry Elliott, Director, Office of 
Compensation Analysis and Support, 
National Institute for Occupational 
Safety and Health, 4676 Columbia 
Parkway, MS C—46, Cincinnati, OH 
45226, telephone 513-533-6800 (this is 

* not a toll-free number). Information 
requests can also be submitted by e-mail 
to OCAS@CDC.GOV. 


Dated: September 18, 2006. 
John Howard, 
Director, National Institute for Occupational 
Safety and Health, Centers for Disease Control 
and Prevention. 
[FR Doc. 06-7975 Filed 9-21-06; 8:45 am] 
BILLING CODE 4163-19-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


National Institute for Occupational 
Safety and Health, Safety and 
Occupational Health Study Section 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 


announces the following committee 
meeting. 


Name: Safety and Occupational Health 


Study Section (SOHSS), National Institute for - 


Occupational Safety and Health (NIOSH). 
Times and Dates: 


8 a.m.—8:30 a.m., October 10, 2006 (Open). 

8:30 a.m.—5 p.m., October 10, 2006 
(Closed). 

8:30 a.m.—5 p.m., October 11, 2006 
(Closed). 

Place: Embassy Suites Hotel, 1900 
Diagonal Road, Alexandria, Virginia 22314, 
telephone 703.684.5900, fax 703.684.1403. 

Purpose: The Safety and Occupational 
Health Study Section will review, discuss, 
and evaluate grant application(s) received in 
response to the Institute’s standard grants 
review and funding cycles pertaining to 
research issues in occupational safety and 
health, and allied areas. 

It is the intent of NIOSH to support broad- 
based research endeavors in keeping with the 
Institute’s program goals. This will lead to 
improved understanding and appreciation for 
the magnitude of the aggregate health burden 
associated with occupational injuries and 
illnesses, as well as to support more focused 
research projects, which will lead to 
improvements in the delivery of occupational 
safety and health services, and the 
prevention of work-related injury and illness. 
It is anticipated that research funded will 
promote these program goals. 

Matters to be Discussed: The meeting will 
convene in open session from 8-8:30 a.m. on 
October 10, 2006, to address matters related 
to the conduct of Study Section business. 
The remainder of the meeting will proceed in 
closed session. The purpose of the closed 
session is for the study section to consider 
safety and occupational health-related grant 
applications. These portions of the meeting 
will be closed to the public in accordance 
with provisions set forth in Section | 
552b(c)(4) and (6), Title 5 U.S.C., and the 


‘Determination of the Director, Management 


Analysis and Services Office, CDC, pursuant 
to Section 10({d) Pub. L. 92-463. 

Agenda items are subject to change as 
priorities dictate. . - 

Contact Person for More Information: Price 
Connor, PhD, NIOSH Health Scientist, 1600 
Clifton Road, NE., Mailstop E-20, Atlanta, 
Georgia 30333, telephone 404.498.2511, fax 
404.498.2569. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities for 
both CDC and the Agency for Toxic 
Substances and Disease Registry. 


Dated: September 18, 2006. 
Alvin Hall, 


Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention. 

[FR Doc. 06-8050 Filed 9-21-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS-10182, CMS- 
10194, CMS-R-136 and CMS-10185] 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the Agency’s function; + 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: Model 
Creditable Coverage Disclosure Notices; 
Use: Section 1860D—1 of the MMA 
requires entities that offer prescription 
drug benefits under any of the types of 
coverage described in 42 CFR 423.56(b) 
to provide a disclosure of creditable 
coverage status to all Medicare Part D 
eligible individuals covered under the 
entity’s plan. These disclosure notices 
must be provided to Part D eligible 
individuals, at a minimum, at the 
following times: (1) Prior to an 
individual’s initial enrollment period 
for Part D, (2) prior to the effective date 
of enrollment in the entity’s coverage, 
and upon any change in creditable 
status; (3) prior to the commencement of 
the Part D Annual Coordinated Election 
Period (ACEP) which begins on 
November 15 of each year, and (4) upon 
request by the individual. Disclosure of 
whether prescription drug coverage is 
creditable provides Medicare eligible 
individuals with important information 
relating to their Medicare Part D 
enrollment. Form Number: CMS-10182 
(OMB#: 0938-0990); Frequency: 
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Reporting: Yearly and Semi-annually 
Affected Public: Business or other for- 
profit, Not-for-profit institutions and 
Federal, State, local or tribal 
government; Number of Respondents: 
450,160; Total Annual Responses: 
1,225,173; Total Annual Hours: 522,204. 

2. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Mail Survey of 
Medicare Advantage Special Needs 
Plans (SNPs)/Focus Groups with 
Enrollees of Medicare Advantage SNPs; 
Use: CMS is conducting an evaluation of 
Medicare Advantage Special Needs 
Plans (SNPs), which includes 
developing profiles of all SNPs that 
describe the structure:and operation of 
these plans. A one-time short mail 
questionnaire will gather information 
about SNPs that is not available from 
other sources, such as reason for 
becoming a SNP, and information on 
care coordination. One-time 90-minute 
focus groups conducted during site 
visits to 15 SNPs will provide 
information on beneficiary experiences 
in SNPs, including decision to enroll 
and use of special services. Form 
Number: CMS—10194 (OMB#: 0938-— 
NEW); Frequency: Reporting—One-time; 
Affected Public: Business or other for- 
profit, Not-for-profit institutions; 
Number of Respondents: 350; Total 
Annual Responses: 350; Total Annual 
Hours: 395. _ 

3. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Proper Claim 
Not Filed and Supporting Regulation in 
42 CFR 411.32(c); Use: Section 411.32(c) 
requires physicians, providers, other 
suppliers, and beneficiaries, in case 
where they failed to submit a proper 
claim with a third party payer to report 


these situations on the current Medicare . 


forms. The primary payer will notify the 
physician, provider, other supplier, or 
beneficiary of the amount normally 
payable, the amount of the reduction 
payable because the claim was not filed 
properly, and the amount the physician, 
provider, other supplier, or beneficiary 
is being paid under the “primary plan” 
due to the reduction. The information is 
transmitted on an explanation of 
benefits or remittance advice 
determination that third party payers 
provide to all covered individuals and 
physicians, providers and other 
suppliers as part of an industry practice. 
The information contained in this | 
explanation, whether or not it concerns 
improperly filed claims, is submitted to 
Medicare as part of the claims process. 


Form Number: CMS—R-136 (OMB#: 


0938-0564); Frequency: Reporting—On 
occasion; Affected Public: Business or 


other for-profit, Not-for-profit 
institutions, and Individuals or 
Households; Number of Respondents: 
1,129,000; Total Annual Responses: 
1,129,000; Total Annual Hours: 1. 


4. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: Medicare Part D 
Reporting Requirements and Supporting 
Regulations under 42 CFR 423.505; Use: 
Data collected via Medicare Part D 
Reporting Requirements will be an 
integral resource for oversight, 
monitoring, compliance and auditing 
activities necessary to ensure quality 
provision of the Medicare Prescription 
Drug Benefit to beneficiaries. Data will 
be validated, analyzed, and utilized for 
trend reporting by CMS. If outliers or 
other data anomalies are detected, CMS 
will work in collaboration with other 
CMS divisions for follow-up and 
resolution. Form Number: CMS—10185 
(OMB#: 0938-0992); Frequency: 
Reporting: Quarterly and Semi- 
annually; Affected Public: Business o 
other for-profit; Number of 
Respondents: 3,203; Total Annual 
Responses: 179,368; Total Annual 
Hours: 122,902. 


To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 


’ referenced above, access CMS Web site 


address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail] your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 


Written comments and 
recommendations for the proposed 
information collections must be mailed 
or faxed within 30 days of this notice 
directly to the OMB desk officer: OMB 
Human Resources and Housing Branch, 
Attention: Carolyn Lovett, New 
Executive Office Building, Room 10235, 
Washington, DC 20503, Fax Number: 
(202) 395-6974. 


Dated: September 15, 2006. 
Michelle Shortt, 


Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 

[FR Doc. 06-8072 Filed 9-21-06; 8:45 am] 
BILLING CODE 4120-01-P 


- organizations and demonstrations are 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS—R-282, CMS—R- 
240, CMS—10204 and CMS 10209] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Medicare Health 
Plan Appeals and Grievance Data 
Collection and Reporting Requirements, 
Data Disclosure Requirements § 422.111; 
Use: Medicare Advantage (MA) 


required to disclose information 
pertaining to the number of disputes, 
and their disposition in the aggregate. 
Organizations provide appeals and 
grievance information to individuals 
eligible to elect an MA organization, or 
persons or entities making the request 
on behalf of the individuals who request 
this information. MA eligible 
individuals will use this information to 
help them make informed decisions 
about their organization’s performance 
in the area of appeals and grievances. 
Form Number: CMS—R-0282 (OMB#: 
0938-0778); Frequency: Recordkeeping, 
Third Party Disclosure and Reporting— 
Semi-annually; Affected Public: 
Business or other for-profits and Not- 
for-profit institutions; Number of 
Respondents: 434; Total Annual 
Responses: 868; Total Annual Hours: 
876. 
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2. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: Provider-based 
Status Regulations in 42 CFR 413.24 and 
413.65; Use: Section 1833(t) of the 
Social Security Act (of the Act), as 
amended by section 4523 of the 
Balanced Budget Act of 1997 (the BBA) 
requires the Secretary to establish a 
prospective payment system (PPS) for 
hospital outpatient services. Successful 
implementation of an outpatient PPS 
requires that CMS distinguish facilities 

. or organizations that function as 
departments of hospitals from those that 
are freestanding, so that CMS can 
determine which services should be 
paid under the PPS. Regulations found 
at 42 CFR 413.65(b)( 3) and (c) require 
the submission of the information CMS 
needs to make the determination of 
whether an organization functions as a 
department of a hospital or functions as 
a freestanding facility. In addition, 
section 1866(b)(2) of the Act authorizes 
hospitals and other providers to impose 
deductible and coinsurance charges for 
facility services, but does not allow such 
charges by facilities or organizations 
which are not provider-based. 
Implementation of this provision 
requires that CMS have information 
from the required reports, so it can 
determine which facilities are provider- 
based. Form Number: CMS—R-240 
(OMB#: 0938-0798); Frequency: 
Recordkeeping—On occasion; Affected 
Public: Business or other for-profit, Not- 
for-profit institutions; Number of 
Respondents: 750; Total Annual 
Responses: 872; Total Annual Hours: 
26,063. 

3. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Evaluation of 

- the Medical Adult Day-Care Services 
Demonstration, Phase I; Use: This 
request seeks Office of Management and 
Budget’s (OMB) approval of (1) 
collection of enrollment data by 
demonstration sites and (2) face-to-face 
interviews with Medicare beneficiaries 
(not to exceed 45 minutes in length). 
These data collection and interviews are 
to be completed during Phase I of the 
Evaluation of the Medical Adult Day- 
Care Services Demonstration (Contract 

Number 500—00-—0038/5). 

Section 703 of the Medicare 
Prescription Drug, Improvement and 
Modernization Act of 2003 (MMA) (Pub. 
L. 108-173) authorizes a three-year 
demonstration to assess the clinical and 
cost-effectiveness of providing medical 
adult day-care services as a substitute 
for a portion of home health services 
that would otherwise be provided in the 
beneficiary’s home. Under this 


authority, the Centers for Medicare & 
Medicaid Services (CMS), through its 
Office of Research, Development and 
Information (ORDD, is conducting the 
Medical Adult Day-Care Services 
Demonstration. Five Medicare certified 
home health agencies were selected by 
CMS through a competitive process to 
participate in the demonstration. These 
five demonstration sites are Aurora 
Visiting Nurse Association (Milwaukee, 
Wisconsin), Doctor’s Care Home Health 
(McAllen, Texas), Landmark Home 
Health Care Services (Allison Park, 
Pennsylvania), Metropolitan Jewish 
Health System (Brooklyn, New York) 
and Neighborly Care Network (St. 
Petersburg, Florida). Form Number: 
CMS-10204 (OMB#: 0938—NEW); 
Frequency: Reporting—One-time; 
Affected Public: Individuals and 
Households, Business or other for-profit 
and Not-for-profit institutions; Number 
of Respondents: 55; Total Annual 
Responses: 110; Total Annual Hours: 
297.5. 

4. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Chronic Care 
Improvement Program (CCIP) and 
Medicare Advantage Quality 


’ Improvement Project (QIP); Use: 42 CFR 


422.152 requires each Medicare 
Advaatage Organization (MAQOs) (other 
than Medicare Advantage (MA) private 
fee for service and MSA plans) that 
offers one or more MA plan to have an 
ongoing quality assessment and 
performance improvement program. 
Information collected in the QIP and 
CCIP Reporting Templates will be an 
integral resource for oversight, 
monitoring compliance and auditing 
activities necessary to ensure high 
quality provision of general health 
services and chronic care services to 
Medicare beneficiaries. Form Number: 
CMS-—10209 (OMB#: 0938—New); 
Frequency: Recordkeeping, and 
Reporting—Annually; Affected Public: 
Business or other for-profits and Not- 
for-profit institutions; Number of 
Respondents: 426; Total Annual 
Responses: 852; Total Annual Hours: 
38,050. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 

To be assured consideration, 
comments and recommendations for the 


proposed information collections must 
be received at the address below, no 
later than 5 p.m. on November 21, 2006. 
CMS, Office of Strategic Operations and 
Regulatory Affairs, Division of 
Regulations Development—C, Attention: 
Bonnie L Harkless, Room C4—26-05, 
7500 Security Boulevard, Baltimore, 
Maryland 21244-1850. 


Dated: September 15, 2006. 
Michelle Shortt, 


Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 

[FR Doc. 06-8073 Filed 9-21-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[CMS-8030-CN] 

RIN 0938-A023 

Medicare Program; Medicare Part B 
Monthly Actuarial Rates, Premium 


Rates, and Annual Deductible for 
Calendar Year 2007; Correction 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 


ACTION: Correction of notice. 


SUMMARY: This document corrects a 
technical error in the notice that 
appeared in the Federal Register on 
September 18, 2006 entitled ‘Medicare 
Part B Monthly Actuarial Rates, 
Premium Rates, and Annual Deductible 
for Calendar Year 2007.” 

Effective Date: January 1, 2007. 
FOR FURTHER INFORMATION CONTACT: M. 
Kent Clemens, (410) 786-6391. 
SUPPLEMENTARY INFORMATION: 


I. Background 


In FR Doc. 06-7709 of September 18, — 


2006 (71 FR 54665), there was a 
technical error in the calculation of the 
income-related monthly adjustment 
amounts. This error is identified and 
corrected in the Correction of Errors — 
section below. The provisions of this 
correction notice are effective as if they 
had been included in the document that 
appeared in the Federal Register on 
September 18, 2006. Accordingly, the 
corrections are effective January 1, 2007. 
Under section 5111 of the Deficit 
Reduction Act of 2005 (Pub. L. 109-171) 
(DRA), in 2007 beneficiaries will be 
responsible for 33 percent of any 
applicable income-related monthly 
adjustment to the Part B premium. In 
the earlier notice, we inadvertently 
stated that beneficiaries would only be 
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responsible for ‘‘one-third of any © 


applicable income-related monthly 
adjustment amount,” and we used a 
value of 331/s percent to calculate the 
income-related monthly adjustment 
amounts. In this notice, we are 
correcting the income-related 
adjustment amounts to reflect a value of 
percent” as the basis for the 
calculation of these rates. 


Correction of Errors 


In FR Doc. 06-7709 of September 18, 
2006 (71 FR 54665), make the following 
corrections: 

1. On page 54665, in the third 
column, in the second paragraph, line 
sixteen, the term “‘one third” is 
corrected to read ‘33 percent.” 

2. On page 54665, in the third 
column, in the third paragraph, line 
eight, following the parenthetical and 
comma ‘(standard premium),” the 
premium rates are corrected to read 
$105.80, $124.40, $142.90, and $161.40. 

3. On pages 54667 and 54668, in the 
third column, following the fifth 
paragraph, in the first table following 
the section titled “‘II.A., Notice of 
Medicare Part B Monthly Actuarial 
Rates, Monthly Premium Rates, and 
Annual Deductible,” the amounts listed 
in the second row of the table are 
corrected to read $12.30, $105.80; third 
row are corrected to read $30.90, 
$124.40; fourth row are corrected to 
read $49.40, $142.90, and fifth row are 
corrected to read $67.90, $161.40. 

4. On page 54668, in the third 
column, following the first paragraph, in 
the second table following the section 
titled ‘‘II.A., Notice of Medicare Part B 
Monthly Actuarial Rates, Monthly 
Premium Rates, and Annual . 
Deductible,” the amounts listed in the 
second row are corrected to read $49.40, 
$142.90, and third row are corrected to 
read $67.90, $161.40. 

5. On page 54669, in the third 
column, following the third paragraph, 
in the first table following the section 
titled ‘‘5. Premium Rates and 
Deductible,” the amounts listed in the 
second row are corrected to read $12.30, 
$105.80; the third row are corrected to 
read $30.90, $124.40; the fourth row are 
corrected to read $49.40, $142.90; and 
the fifth row are corrected to read 
$67.90, $161.40. 

6. On pages 54669 and 54670, in the 
third column, in the fourth paragraph, 
in the second table following the section 
titled ‘‘5. Premium Rates and 
Deductible,” the amounts listed in the 
second row are corrected to read $49.40, 
$142.90; and the third row are corrected 
to read $67.90, $161.40. 

7. On page 54672, in the third 
column, following the first full 


paragraph, in the first table following 
the section titled “III. Regulatory Impact 
Analysis,” the amounts listed in the 
second row are corrected to read $12.30, 
$105.80; the third row are corrected to 
read $30.90, $124.40; the fourth row are 
corrected to read $49.90, $142.90; and 
the fifth row are corrected to read 
$67.90, $161.40. 

8. On page 54672, in the third 
column, following the second 
paragraph, in the second table, the 
amounts listed in the second row are 
corrected to read $49.40, $142.90; and 
the third row are corrected to read 
$67.90, $161.40. 

9. On page 54672, in the first column, 
in the fourth paragraph, after the clause 
“The monthly impact on the 
beneficiaries who are required to pay a 
higher premium for 2007 because their 
income exceeds specified thresholds is 
* * * the amounts and text are 
corrected to read as follows ‘$12.30, 
$30.90, $49.40, or $67.90 which is in 
addition to the standard monthly 
premium.”’ 


III. Waiver of Proposed Rulemaking 


We ordinarily publish a notice of 
proposed rulemaking in the Federal 
Register to provide a period for public 
comment before the provisions of a rule 
take effect in accordance with section 
553(b) of the Administrative Procedure 
Act (APA) (5 U.S.C. 553(b)). However, 


‘we can waive this notice and comment 


procedure if the Secretary finds, for 
good cause, that the notice and 
comment process is impracticable, 
unnecessary; or contrary to the public 
interest, and incorporates a statement of 
the finding and the reasons therefore in 
the notice. 

The Medicare statute requires the 
publication of the monthly actuarial 
rates and the Part B premium amounts 
in September. We ordinarily use general 
notices, rather than notice and comment 
rulemaking procedures, to make such 
announcements. In doing so, we note 
that, under the Administrative 
Procedure Act, interpretive rules, 
general statements of policy, and rules 
of agency organization, procedure, or 
practice are excepted from the 
requirements of notice and comment 
rulemaking. 

This notice corrects an inadvertent 
error in the notice that appeared in the 
Federal Register on September 18, 2006, 
entitled “Medicare Part B Monthly 
Actuarial Rates, Premium Rates, and 
Annual Deductible for Calendar Year 
2007.” In that notice, we also 
determined that notice and comment 
was unnecessary because the formulas 
used to calculate the Part B premium 
and the income-related monthly 


adjustment amounts are statutorily 
directed and we can exercise no 
discretion in applying those formulas. 
Moreover, the statute establishes the 
time period for which the premium 
rates will apply, and delaying 
publication of the Part B premium rate 
such that it would not be published 
before that time would be contrary to 
the public interest. 

For the same reasons, we find good 

cause to waive notice and comment 
procedures with respect to this 
correction notice. In addition, this 
correction notice includes the changes 
necessary to correct a technical error in 
the computation of the income-related 
monthly adjustment amount under the 
statutory formula. Because these 
changes affect the amount of the Part B 
income-related monthly adjustment that 
will be paid by certain beneficiaries, it 
is in the public interest to ensure that 
these changes are made as soon after the 
publication of the original notice as 
possible. 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Dated: September 18, 20Q6. 

Ann C. Agnew, 

Executive Secretary to the Department. 
[FR Doc. 06-8008 Filed 9-19-06; 8:51 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[CMS-7001-N] 


Medicare Program; Meeting of the 
Advisory Panel on Medicare 
Education, October 17, 2006 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, 5 
U.S.C. Appendix 2, section 10(a) (Pub. 
L. 92-463), this notice announces a 
meeting of the Advisory Panel on 
Medicare Education (the Panel) on 
October 17, 2006. The Panel advises and 
makes recommendations to the 
Secretary of Health and Human Services 
(the Secretary) and the Administrator of 
the Centers for Medicare & Medicaid 
Services on opportunities to enhance 
the effectiveness of consumer education 
strategies concerning the Medicare 
program. This meeting is open to the 
public. 
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DATES: Meeting Date: October 17, 2006 
from 9 a.m. to 3:30 p.m., e.d.t. 

Deadline for Meeting Registration, 
Presentations, and Written Comments: 
October 10, 2006, 12 noon, e.d.t. 
ADDRESSES: Meeting Location: Marriott 
. Metro Center Hotel, 775 12th Street, 
NW., Washington, DC 20005, (202) 737— 
2200. 

Meeting Registration, Presentations, 
and Written Comments: Lynne Johnson, 
Health Insurance Specialist, Division of 
Partnership Development, Office of 


External Affairs, Centers for Medicare & 


Medicaid Services, 7500 Security 
Boulevard, Mail stop Si—05-06, 
Baltimore, MD 21244-1850 or contact 
Ms. Johnson via e-mail at 
Lynne.Johnson@cms.hhs.gov. 

Meeting Registration: The meeting is 
open to the public, but attendance is 
limited to the space available. Persons 
wishing to attend this meeting must 
register by contacting Lynne Johnson at 
the address listed in the ADDRESSES 
section of this notice or by telephone at 
(410) 786-0090, by 12 noon, e.d.t., on 
October 10, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Lynne Johnson, (410) 786-0090. Please 
refer to the CMS Advisory Committees’ 
Information Line (1-877-449-5659 toll 
free)/(410—786—9379 local) or the 
Internet (hitp://www.cms.hhs.gov/ 
FACA/04_APME.asp) for additional 
information and updates on committee 
activities. Press inquiries are handled 
through the CMS Press Office at (202) 
690-6145. 


SUPPLEMENTARY INFORMATION: Section 
222 of the Public Health Service Act (42 
U.S.C. 217a), as amended, grants to the 
Secretary the authority to establish an 
advisory panel if the Secretary finds the 
panel necessary and in the public 
interest. The Secretary signed the 
charter establishing this Panel on 
January 21, 1999 and approved the 
renewal of the charter on January 14, 
2005. The establishment of the charter 
and renewal of the charter were 
announced in the February 17, 1999 
Federal Register (64 FR 7899), and the 
January 28, 2005 Federal Register (70 
FR 4129), respectively. The Panel 
advises and makes recommendations to 
the Secretary and the Administrator of 
the Centers for Medicare & Medicaid 
Services (CMS) on opportunities to 
enhance the effectiveness of consumer 
education strategies concerning the 
Medicare program. 
The goals of the Panel are as follows: 
¢ To develop and implement a 
national Medicare education program 
that describes the options for selecting 
a health plan under Medicare. 


e To enhance the Federal 
government’s effectiveness in informing 
the Medicare consumer, including the 
appropriate use of public-private 
partnerships. 

e To expand outreach to vulnerable 
and underserved communities, 
including racial and ethnic minorities, 
in the context of a national Medicare 
education program. 

e To assemble an information base of 
best practices for helping consumers 
evaluate health plan options and build 
a community infrastructure for 
information, counseling, and assistance. 

The current members of the Panel are: 
Anita B. Boles, Executive Director, 
Partnership for Clear Health 
Communications; Gwendolyn T. 
Bronson, SHINE/SHIP Counselor, 
Massachusetts SHINE Program; Dr. 
Yanira Cruz, President and Chief 
Executive Officer, National Hispanic 
Council on Aging; Clayton Fong, 
President and Chief Executive Officer, 
National Asian Pacific Center on Aging; 
Nan Kirsten-Forte, Executive Vice 
President, Consumer Services, WebMD; 
Dr. Jessie C. Gruman, President and 
Chief Executive Officer, Center for the 
Advancement of Health; Betty L. 
Kennard, Vice President, Government 
Programs and Compliance, Health First 
Health Plans; Dr. David Lansky, 
Director, Health Program, Markle 
Foundation; Dr. Daniel Lyons, Senior 
Vice President, Government Programs, 
Independence Blue Cross; Dr. Frank B. 
McArdle, Manager, Hewitt Research 
Office, Hewitt Associates; Traci : 
McClellan, J.D., Executive Director, 
National Indian Council on Aging; Dr. 
Keith Mueller, Professor and Section 
Head, Health Services Research and 
Rural Health Policy, University of 
Nebraska; Lee Partridge, Senior Health 
Policy Advisor, National Partnership for 
Women and Families; Myisha M. 
Patterson, National Health Coordinator, 
National Association for the 
Advancement of Colored People; Susan 
O. Raetzman, Associate Director, Public 
Policy Institute, American Association 
of Retired Persons; Rebecca Snead, 
Administrative Manager, National 
Alliance of State Pharmacy Association; 
William A. Steel, President, The 
National Grange; Marvin Tuttle, Jr., 
CAE, Executive Director and Chief 
Executive Officer, Financial Planning 
Association; Catherine Valenti, 
Chairperson and Chief Executive 
Officer, Caring Voice Coalition; and 
Grant Wedner, Manager, Business 
Development Team, Cosmix 
Corporation. 

The agenda for the October 17, 2006 
meeting will include the following: 


e Recap of the previous (May 25, 
2006) meeting. 

e Centers for Medicare & Medicaid 
Services Update. 

e Medicare Preventive Benefits. 

e Medicare Prescription Drug Benefit 
Update. 

e Public Comment. 

e Listening Session with CMS 
Leadership. 

Next Steps. 

Individuals or organizations that sid 
to make a 5-minute oral presentation on 
an agenda topic should submit a written 
copy of the oral presentation to Lynne 
Johnson at the address listed in the ~ 
ADDRESSES section of this notice no later 
than 12 noon, e.d.t., on October 10, 
2006. The number of oral presentations 
may be limited by the time available. 
Individuals not wishing to make a 
presentation may submit written 
comments to Ms. Johnson at the address 
listed in the ADDRESSES section of this 
notice by 12 noon, e.d.t., on October 10, 
2006. 

Special Accommodation: Individuals 
requiring sign language interpretation or 
other special accommodations should 
contact Ms. Johnson at the address 
listed in the ADDRESSES section of this 
notice at least 15 days before the 
meeting. 

Authority: Sec. 222 of the Public Health 

Service Act (42 U.S.C. 217a) and sec. 10{a) 
of Public Law 92-463 (5 U.S.C. App. 2, sec. 
10(a) and 41 CFR 102-3). 
(Catalog of Federa] Domestic Assistance 
Program No. 93.733, Medicare—Hospital 
Insurance Program; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Dated: September 7, 2006. 

Mark B. McClellan, 

Administrator, Centers for Medicare & 
Medicaid Services. 
[FR Doc. 06-7884 Filed 9-21-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2006N-—0180] 


Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Records and 
Reports Concerning Experience With 
Approved New Animal Drugs 


AGENCY: Food and Drug Administration, 
HHS, 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
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that a proposed collection of 
information has been submitted to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995. ° 
DATES: Fax written comments on the 
collection of information by October 23, 
2006. 

ADDRESSES: To ensure that comments on 
the information collection are received, 
OMB recommends that written 
comments be faxed to the Office of 
Information and Regulatory Affairs, 
OMB, Attn: FDA Desk Officer, FAX: 


202-395-6974. 


FOR FURTHER INFORMATION CONTACT: 
Denver Presley, Office of Management 
Programs (HFA~250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1472. 
SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 
collection of information to OMB for 
review and clearance. 


Records and Reports Concerning 
Experience With Approved New 
Animal Drugs—21 CFR 518.80—(OMB 
Control No. 0910-0284)—Extension 


Implementation of section 512(1) of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 360b(1)) and § 514.80 (21 
CFR 514.80) requires applicants of 
approved new animal drug applications 
(NADAs) and abbreviated new animal 
drug applications (ANADAs) to submit 
product/manufacturing defects, initial 
and followup reports for adverse drug 
experiences and lack of effectiveness of 
new animal drugs, increased frequency 
15-day alert reports, periodic drug 
experience reports (annually or semi- 
annually in a specific format), and other 
reports (special drug experience reports, 
advertisement and promotional material 
submissions, and distributor 
statements). 

This continuous monitoring of 
approved NADAs affords the primary 
means by which FDA obtains 


information regarding potential 
problems in safety and effectiveness of 
marketed animal drugs and potential 
manufacturing problems. Current data 
on file with FDA is not adequate 
because animal drug effects can change 
over time, and less apparent effects may 
take years to manifest themselves. 

Adverse reaction reports are required 
to be submitted by the drug 
manufacturer on FDA Forms 1932 or 
1932a (voluntary reporting form), 
following complaints from animal 
owners or veterinarians. Also, product 
defects and lack of effectiveness 
complaints are submitted to FDA by the 
drug manufacturer following their own 
detection of a problem or complaints 
from product users or their veterinarians 
using FDA forms 1932 and 1932a. Form 
FDA 2301 is used to submit the required 
transmittal of periodic reports and 
promotional material for new animal 
drugs. The reporting and recordkeeping 
burden estimates are based on the 
submission of reports to the Division of 
Surveillance, Center for Veterinary 
Medicine (CVM). The total annual 
responses are also based on the 
submission of reports to the Division of 
Surveillance, CVM-: The annual 
frequency of response was calculated as 
the total annual responses divided by 
the number of respondents. 

In the Federal Register of May 19, 
2006 (71 FR 29157), FDA published a 
60-day notice requesting public . 
comment on the information collection 
provisions. In response to this notice, 
FDA received seven comments, four of 
which required a response by CVM that 
are addressed as follows: One comment 
stated that FDA’s estimate for the 
burden of the proposed collection of 
information seems unrealistic and 
inaccurate. The comment proposed 16 
hours of response time for Drug 
Experience Reports (DER), and 49 hours 
for recordkeeping for each DER. FDA 
agrees that 16 hours is a reasonable 
response time required to make a DER 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN’ 


report. In view of increased reporting | 
requirements under § 514.80 (b)(4), 


CVM has increased the “Hours per 


Response”’ under this citation in ““Table 
1—Estimated Annual Reporting 
Burden,” from 11 to 16 hours thereby 
increasing the total burden hours to 
19,616. The comment also proposed 49 
hours response time per record for each 
DER. However, based on CVM’s ; 
experience and previous surveys of 
industry, the 49 hours of response per 
record for each DER is excessive. In 
view of increased requirements, under 
§ 514.80(e)3, CVM has increased the 
“Hours per Record” under this citation 
in “Table 2—Estimated Annual 
Recordkeeping Burden,” from 10.35 to 
14 hours, thereby increasing the total 
burden hours to 33,320. 

Another comment suggested that the 
burden collections may be potentially 
reduced by: (1) Reducing submission 
requirements with established safety 
and (2) by automating the information 
collection system. FDA agrees with the 
comment regarding both suggestions. 
Under § 514.80(b)(4), it states for yearly 
periodic DER reports, an applicant may 
petition FDA to change the anniversary 
date and/or change the frequency of 
reporting. Regarding the comment 
suggesting automation of the 
information collection system, future 
burden estimates for collections of 
information will be considered when 
automated reporting requirements are 
implemented by FDA. 

Another comment wanted to know 
the purpose for submitting a periodic 
report for a known event for a product 
with an established record. As 
previously stated, under § 514.80(b)(4), 
an applicant may petition FDA to 
change the anniversary date and/or 
change the frequency of reporting. 

The respondents to this collection of 
information are applicants of approved 
NADAs and ANADAs. 

FDA estimates the burden of this 
collection of information as follows: 


FDA Form 


21 CFR Section No. 


-| 514.80(b)(2)(i) 


No. of 
Respondents 


Annual Frequency 
per Response 


Total Annual 
Responses 


Hours per 


Response Total Hours 


514.80(b)(1) 1932 


190 0.50 


95 1 95 


1932 


190 64.65 


12,283 1 


12,283 


514.80(b)(2)(ii) 1932 


31.62 


6,007 1 


6,007 


1932 


514.80(b)(3) 


2.94 


1,000 1 


1,000 


Voluntary reporting 
FDA Form 1932a 
for public 


| 
| 

| 

| 

190 

| 1923a | 250 1 250 1 250 
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TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN'—Continued 
FDA Form 
No. 


No. of Annual Frequency 


per Response 
6.45 


‘Total Annual 


21 CFR Section Responses 


Hours per 


Response Total Hours 


514.80(b)(4) 
514.80(b)(5)(i) 
514.80(b)(5)(ii) 
514.80(b)(5)(iii) 


2301 1,226 16 19,616 


2301 0.13 25 2 50 


2301 4.06 772 2 1544 


2301 0.11 


56 2 112 


Total Hours 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN! 


No. of 
Recordkeepers 


Annual Frequency 


21 CFR Section per Recordkeeping 


Total Annual Records Hours per Record Total Hours — 


530 


514.80(e)2 36.58 19,385 0.5 9,693 
| 514.80(e)2 530 4.49 2,379 14 33,320 
Total 43,013 


The reporting and recordkeeping 
burden estimates for this collection of 
information are based on the submission 
of reports to the Division of 
Surveillance, CVM. The total annual 
response numbers are also based on the 
submission of reports to the Division of 
Surveillance, CVM. The annual 
frequency of response was calculated as 
the total annual responses divided by 
the number of respondents. 


Dated: September 15, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
[FR Doc. 06-8023 Filed 9-21-06; 8:45 am] 
BILLING CODE 4160-01-S 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 
?Recordkeeping estimates for § 514.80 tt} 
3Recordkeeping estimates for § 514.80(b)(2 


(b)(2)(i), (b)(2)(ii), and (b)(3); Form FDA 1932. 
(iit), (b)(4), (b)(5), and (c); Form FDA 2301. 


DATES: Fax written comments on the 
collection of information by October 23, 
2006. 


ADDRESSES: To ensure that comments on 
the information collection are received, 
OMB recommends that written 
comments be faxed to the Office of 
Information and Regulatory Affairs, 
OMB, Attn: FDA Desk Officer, FAX: 
202-395-6974. 

FOR FURTHER INFORMATION CONTACT: Taz 
Berbakos, Office of Management 
Programs (HFA-—250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1482. 
SUPPLEMENTARY INFORMATION: In 
compliance with 44 U.S.C. 3507, FDA 
has submitted the following proposed 


petitions requesting agency action 
require the submission of a claim for a 
categorical exclusion or an 
environmental assessment (EA). A 
categorical exclusion applies to certain 
classes of FDA-regulated actions that 
usually have little or no potential to 
cause significant environmental effects 
and are excluded from the requirements 
to prepare an EA or EIS. Section 
25.15(a) and (d) specifies the procedures 
for submitting to FDA a claim for a 
categorical exclusion. Extraordinary 
circumstances (§ 25.21), which may 
result in significant environmental 
impacts, may exist for some actions that 
are usually categorically excluded. An 
EA provides information that is used to 


‘ determine whether an FDA action could 
DEPARTMENT OF HEALTH AND collection of information to OMB for : geben 2 
result in a significant environmental 
HUMAN SERVICES impact. Section 25.40(a) and (c) 
Environmental Impact ifies the content requirements for 
Food and Drug Administration q 
9 Considerations—(OMB Control Number [EAs for nonexcluded actions. 
[Docket No. 2006N—0105] 0910-0322)—Extension 


Agency Information Collection 
Activities; Submission for Office of 
Management and Budget Review; 
Comment Request; Environmental 
Impact Considerations 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a proposed collection of 
information has been submitted to the 
Office of Management and Budget 
(OMB) for review and clearance under 
the Paperwork Reduction Act of 1995. 


FDA is requesting OMB approval for 
the reporting requirements contained in 
the FDA regulation “Environmental 
Impact Considerations.”’ 

The National Environmental Policy 
Act (NEPA) (42 U.S.C. 4321-4347), 
states national environmental objectives 
and imposes upon each Federal agency 


the duty to consider the environmental * 


effects of its actions. Section 102(2)(C) 
of NEPA requires the preparation of an 
environmental impact statement (EIS) 
for every major Federal action that will 
significantly affect the quality of the 
human environment. 


__. The FDA NEPA regulations are in part. 
25 (21 CFR part 25). All applications or 


This collection of information is used 
by FDA to assess the environmental 
impact of agency actions and to ensure 
that the public is informed of 
environmental analyses. Firms wishing 
to manufacture and market substances 
regulated under statutes for which FDA 


-is responsible must, in most instances, 


submit applications requesting 
approval. Environmental information 
must be included in such applications 
for the purpose of determining whether 
the proposed action may have a 
significant impact on the environment. 
Where significant adverse effects cannot 
be avoided, the agency uses the 


_ submitted information as the basis for 


‘preparing and circulating to the public 
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an EIS, made available through a 
Federal Register document also filed for 
comment at the Environmental 
Protection Agency (EPA). The final EIS, 
including the comments received, is | 
reviewed by the agency to weigh 
environmental costs and benefits in 
determining whether to pursue the 
proposed action or some alternative that 
would reduce expected environmental 
impact. 

Any final EIS would contain 


additional information gathered by the 


agency after the publication of the draft 
EIS, a copy of or a summary of the 
comments received on the draft EIS, and 
the agency’s responses to the comments, 
including any revisions resulting from 
the comments or other information. 
When the agency finds that no 
significant environmental effects are 
expected, the agency prepares a finding 
of no significant impact (FONSI). 

_ In the Federal Register of March 29, 
2006 (71 FR 15753), FDA published a 
60-day notice requesting public 
comment on the information collection 


- provisions to which FDA received one 


comment. The comment said it supports 
the current FDA approach to assessing 
potential environmental impact under 
NEPA. However, the comment 
questioned whether one aspect of the 
collection of information is necessary 
for the proper performance of FDA’s 
functions, including whether the 
information has practical utility, and 
contended that eliminating the 
collection of information would 
minimize the burden on respondents. 
Specifically, the comment suggested 
that FDA should “eliminate 
unnecessary work” related to requests 
for categorical exclusions for actions on 
certain investigational new drug 
applications (INDs). Section 25.31 lists 
classes of actions that are categorically 
excluded and, therefore, ordinarily do 
not require the preparation of an EA or 
an EIS. Section 25.31(e) lists an ‘“‘action 
on an IND” as one of these classes of 
actions. The comment proposed that . 
§ 25.31(e) be amended as follows: 
“Action on INDs where the drug or 
biologic product is derived from wild 
plants or animals. Action on other types 
of INDs do not require a claim for a 
categorical exclusion.”” The comment 


' proposed that categorical exclusions 


should be automatically granted for 
actions on INDs where the drug or 
biologic products are not derived from 
wild plants or animals. 

_ The comment proposed this 
amendment to § 25.31(e) for the 
following reasons, each of which 
suggests that claims for categorical 
exclusion for action on an IND have 
little practical utility and amending 

§ 25.31(e) as proposed represents a way 
to minimize the burden of the collection 
of information: 

1. FDA’s guidance document entitled 
“Environmental Assessment of Human 
Drug and Biologics Applications” (July 
1998) states: ‘““INDs generally involve 
relatively small quantities of a drug or 
biologic product and treatment of a 
limited number of patients. Many INDs ~ 
never result in the filing of an NDA or 
application for marketing approval of a 
biologic product, which would allow for 
the wide-spread commercial sale of the - 
product. CDER and CBER will evaluate 
INDs on a case-by-case basis where the 
drug or biologic product is derived from 
wild plants or animals to determine 
whether the extraordinary circumstance 
provision in § 25.21 is invoked.” (See 
section III.C.3.b.ii of the guidance 
document). 

2. Pharmaceutical companies have 
been providing claims for categorical 
exclusion for action on an IND since the 
early 1990’s for active pharmaceutical 
ingredients (APIs) in all therapeutic 
classes, and the companies have no 
indication that FDA has used these 
claims as the basis for denials pertinent 
to potential environmental impact as 
described under NEPA. 

3. Usage of an API under an IND is 
“site limited and time bounded,” 
indicating that ‘‘the potential for patient 
excretion of an API to the environment 
is extremely limited.” 

4. The potential risk from 
pharmaceuticals in the environment 
pertains to long-term, chronic exposure, 
and usage of an API under an IND will 
not result in the type of exposure widely 
accepted as being of potential 
environmental concern. The comment 
also stated that prior to marketing 
approval of an API, FDA will have the 
opportunity to review potential 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN FOR HUMAN DRuGs! 


environmental impact through its EA 
requirements. 

5. The comment concluded that 
amending § 25.31(e) as proposed would 
have “eliminated work on up to 1933 
categorical exclusions (15,464 hours) for 
INDs in 2005 that ultimately had no | 
practical utility.” 

FDA appreciates the comment 
requesting that § 25.31(e) be amended so 
that categorical exclusions could be 
automatically granted for actions on 
INDs where the drug or biologic 
products.are not derived from wild 
plants or animals. The purpose of the 
March 29, 2006, Federal Register notice 
and this notice, however, is to afford an 
opportunity for comment on the 
information collection requirements and 
burden estimates for part 25, and to 
request that OMB extend approval for 
that collection. Because the comment 
requests a rulemaking change, we have 
forwarded it to the office in each center 
that is responsible for the information 
collection requirements in part 25 so 
that the comment may be considered for 
any future amendments to the 
regulations. 

FDA estimates the burden of this 
collection of information as follows: 


Estimated Annual Reporting Burden fo. 
Human Drugs 


Under 21 CFR 312.23(a)(7)(iv)(e), 
314.50(d)(1)(iii), and 314.94(a)(9)(i), 
each IND, new drug application (NDA), 
and abbreviated new drug application 
(ANDA) must contain a claim for 
categorical exclusion under § 25.30 or 
§ 25.31 or an EA under § 25.40. In 2005.,,. 
FDA received 1,933 INDs from 1,517 
sponsors, 114 NDAs from 94 applicants, 
2,682 supplements to NDAs from 293 
applicants, 777 ANDAs from 161 
applicants, and 4,318 supplements to 
ANDAs from 219 applicants. FDA 
estimates that it receives approximately 
9,813 claims for categorical exclusions 
as required under § 25.15(a) and (d), and 
11 EAs as required under § 25.40(a) and 
(c). Based on information provided by 
the pharmaceutical industry, FDA - 
estimates that it takes sponsors or 
applicants approximately 8 hours to 
prepare a claim for a categorical 
exclusion and approximately 3,400 
hours to prepare an EA. 


: Annual Frequency per Total Annual Re- Hours per Respond- 

21 CFR Section No. of Respondents Response sponses et Total Hours 
25.15(a) and (d) 2,284 4.32 9,813 8 78,504 
25.40(a) and (c) 11 1 11 3,400 37,400 
Total . 115,904 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


: 
A 
| 
| 
ie 
By 
: 
a 
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Estimated Annual Reporting Burden for contact substance must contain eithera 31 EAs as required under § 25.40(a) and i 
Human Foods claim of categorical exclusion under (c). L. 


’ § 25.30 or § 25.32, or an EA under 


Under 21 CFR 71.1, 171.1, 170.39, and § 25.40, From 2003 to 2005, FDA FDA estimates that, on average, it 


170.100, food additive petitions, color —_received an annual average of 88 takes or requestors 
additive petitions, requests for industry submissions. FDA estimates 
exemption from regulation as a food that it received an annual average of 57. © 21% SER CECE OR 

_ additive, and submission of a food claims of categorical exclusions as approximately 210 hours to prepare an 


contact notification (FCN) for a food required under § 25.15(a) and (d), and EA. 7 q 


TABLE 2.—ESTIMATED ANNUAL REPORTING BURDEN FOR HUMAN Foops! 


: No. of Re- Annual Frequency per} Total Annual | Hours per Re- 
21 CFR Section spondents Response Responses spondent Total Hours 
25.15(a) and (d) 57 1.4 80 . - 3 240 
25.40(a) and (c) 31 3 39 210 8,190 | 
Total 8,430 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


Estimated Annual Reporting Burden for _ categorical exclusion under § 25.30 or § 25.40(a) and (c). Based on information 


Medical Devices § 25.34 or an EA under § 25.40. In 2005, _ provided by less’ than 10 sponsors, FDA j 

Under 21 CFR 814.20(b)(11), FDA received 282 claims (original estimates that it takes approximately 
premarket approvals (original premarket PMAs and supplements) for categorical less than 1 hour to prepare a claim for 5 
approval applications (PMAs) and =_—sexclusions as required under §25.15(a) _a categorical exclusion and an unknown a 
supplements) must contain aclaim for and (d), and 0 EAs as required under number of hours to prepare an EA. : 


TABLE 3.—ESTIMATED ANNUAL REPORTING BURDEN FOR MEDICAL DEVICES! 


; Annual Frequency | Total Annual Re- Hours per Re- 
21 CFR Section No. of Respondents per Response sponses spondent Tom Hours 


25.15(a) and (d) ; 47 6 ‘ 282 1 282 
25.40(a) and (c) 0 0 0 0 0 
Total 282 


1There are no capital costs or operating and maintenance costs associated with this collection of information. 


Estimated Annual Reporting Burden for from 426 sponsors, 27 BLAs from 12 exclusion as required under § 25.15(a) 


Biological Products applicants, and 737 BLA supplements to and (d), and 2 EAs as required under 
; _ license applications from 205 § 25.40(a) and (c). Based on information 
Under 21 CFR 212.291a)(iv\ and applicants. FDA estimates that provided by industry, FDA estimates 
601.2(a), IND and biologics license approximately 10 percent of these that it takes sponsors and applicants 
applications (BLAs) must contain a supplements would be submitted with a approximately 8 hours to prepare a 
claim for categorical exclusion under claim for categorical exclusion or an EA. claim for categorical exclusion and 
§ 25.30 or § 25.31 or an EA under FDA estimates that it received approximately 3,400 hours to prepare an 


§ 25.40. In 2005, FDA received 565 INDs approximately 666 claims for categorical EA for a biological product. 
TABLE 4.—ESTIMATED ANNUAL REPORTING BURDEN FOR BIOLOGICAL PRODUCTS" 


: - No. of Re- Annual Frequency | Total Annual Re- | Hours per Ne asad 3 
21 CFR Section spondents per Response sponses : ent Total Hours 


25.15¢a) and (d) 459 1.45 666 8 5,328 
25.40(a) and (c) 2 3,400 6.800 
Total 12.128 


‘There are no capital costs or operating and maintenance costs associated with this collection of information. 


Estimated Annual Reporting Burden for as safe (GRAS) affirmation petitions, § 25.15(a) and (d), and 14 EAs as 


Animal Drugs and § 571.1(c) food additive petitions required under § 25.40(a) and (c). Based 
Under 21 CFR 514.1(b)(14), NADAs must contain a claim for categorical on information provided by industry, 

and ANADAs, § 514.8(a)(1) exclusion under § 25.30 or § 25.33 oran_ FDA estimates that it takes sponsors/ 

supplemental NADAs and ANADAs, EA under § 25.40. In 2005, the Center applicants approximately 8 hours to 

§ 511.1 (b)(10) investigational new for Veterinary Medicine (CVM) has prepare a claim for a categorical 

animal drug applications (INADs), received approximately 421 claims for exclusion and an average of 2,160 hours 


§ 570.35 (c)(1)(viii) generally recognized categorical exclusion as required under to prepare an EA. 


| 

| 
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TABLE 5.—ESTIMATED ANNUAL REPORTING BURDEN FOR ANIMAL DRUGS" 


: Annual Frequency per | Total Annual Re- Hours per Re- ce 

21 CFR Section No. of Respondents Response sponses spondent Total Hours 
25.15(a) and (d) 134 3.9 421 8 3,368 
25.40(a) and (c) 12 1.6 14 2,160 30,240 
Total 33,608 


Based on information provided by 
industry, FDA estimates that the 
combined annual total burden hours for 
all centers is 170,352. 

Dated: September 15, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
[FR Doc. 06-8025 Filed 9-21-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2006N-0380] 


Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Export of Medical 
Devices-Foreign Letters of Approval 


AGENCY: Food and Drug Administration . 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing information 
collection, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
reporting requirements for firms that 
intend to export certain unapproved 
medical devices. 

DATES: Submit written or electronic 
comments on the collection of 
information by November 21, 2006. 
ADDRESSES: Submit electronic 


_ comments on the collection of 


information to http://www.fda.gov/ 
dockets/ecomments. Submit written 
comments on the collection of 
information to the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 


1There are no capital costs or operating and maintenance costs associated with this collection of information. 


1061, Rockville, MD 20852. All 
comments should be identified with the 


docket number found in brackets in the 


heading of this document. 
FOR FURTHER INFORMATION CONTACT: 
Denver Presley, Office of Management 
Programs (HFA-—250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857,301-827-1472. . 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct or sponsor. 
“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, 
including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 
With respect to the following 
collection of information, FDA invites 


_ comments on these topics: (1) Whether 


the proposed collection of information 
is necessary for the proper performance 
of FDA’s functions, including whether 
the information will have practical 
utility; (2) the accuracy of FDA’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques, 
when appropriate, and other forms of 
information technology. 


Export of Medical Devices-Foreign 
Letters of Approval (OMB Control 
Number 0910-0264)—Extension 


Section 801(e)(2) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 381(e)(2)) provides for the 
exportation of an unapproved device 
under certain circumstances if the 
exportation is not contrary to the public 
health and safety and it has the approval 
of the foreign country to which it is 
intended for export. * 


Requesters communicate (either 
directly or through a business associate 
in the foreign country) with a 
representative of the foreign government 
to which they seek exportation, and 

.written authorization must be obtained 
from the appropriate office within the 
foreign government approving the 
importation of the medical device. An 
alternative to obtaining written 
authorization from the foreign 

- government is to accept a notarized 
certification from a responsible 
company official in the United States 
that the product is not in conflict with 
the foreign country’s laws. This 
certification must include a statement 
acknowledging that the responsible 
company official making the 
certification is subject to the provisions 
of 18 U.S.C. 1001. This statutory 
provision makes it a criminal offense to 
knowingly and willingly make a false or 
fraudulent statement, or make or use a 
false document, in any manner within 
the jurisdiction of a department or 
agency of the United States. 


FDA uses the written authorization 
from the foreign country or the | 
certification from a responsible 
company official in the United States to 
determine whether the foreign country 
has any objection to the importation of 
the device into their country. 


The respondents to this collection of 
information are companies that seek to 
export medical devices. 


FDA estimates the reporting burden of 
this collection. of information as follows: 


Se 
ie 
| 

| 
| 
| 

| 

| 

= 
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TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN' 


21 CFR Section 


No. of 
Respondents 


Annual Frequency 
per Response 


Total Annual 
Responses 


Hours per 


Response Total Hours 


801(e)(2) 


25 1. 


25 2.5 62.5 


1There are no capital costs or operating and maintenance costs associated with this collection of information. 


The burden estimates are based on the 
experience of FDA’s medical device 
program personnel. 

Dated: September 15, 2006. 

Jeffrey Shuren, 

Assistant Commissioner for Policy. 

[FR Doc. 06-8026 Filed 9—21—06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2006N—0381] 
Agency Information Collection 
Activities; Proposed Collection; 


Comment Request; Mammography 
Quality Standards Act Requirements 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the ~ 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 

_ publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
the estimated reporting and 
recordkeeping burden associated with 
the Mammography Quality Standards 
Act requirements. 

DATES: Submit written or electronic 
comments on the collection of 
information by November 21, 2006. 
ADDRESSES: Submit electronic 
comments on the collection of 
information to: http://www.fda.gov/ 


dockets/ecomments. Submit written 
comments on the collection of 
information to the Division of Dockets 
Management (HFA-—305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. All 
comments should be identified with the 
docket number found in brackets in the 
heading of this document. 

FOR FURTHER INFORMATION CONTACT: 
Denver Presley, Office of Management 
Programs (HFA—250), Food and Drug . 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-827-1472. 
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501-3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 


FE information they conduct or sponsor. 


“Collection of information” is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, » 
including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document. 
With respect to the following 
collection of information, FDA invites 
comments on these topics: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 
of FDA’s functions, including whether 


the information will have practical 


utility; (2) the accuracy of FDA’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 


TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN? 


assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques, 
when appropriate, and other forms of 
information technology. 


The Mammography Quality Standards 
Act Requirements—21 CFR Part 900 
(OMB Control Number 0910-0309)— 
Extension 


The Mammography Quality Standards 
Act requires the establishment of a 
Federal certification and inspection 


- program for mammography facilities; 


regulations and standards for 
accreditation and certification bodies for 
mammography facilities, and standards 
for mammography equipment, 
personnel, and practices, including 
quality assurance. The intent of these 
regulations is to assure safe, reliable, 
and accurate mammography on a 
nationwide level. 

Under the regulations, as a first step 
in becoming certified, mammography 
facilities must become accredited by an 
FDA approved accreditation body. This 
requires undergoing a review of their 
clinical images and providing the 
accreditation body with information 
showing that they meet the equipment, 
personnel, quality assurance and quality 
control standards, and have a medical 
reporting and recordkeeping program, a 
medical outcomes audit program, and a 
consumer compliant mechanism. On the 
basis of this accreditation, facilities are 
then certified by FDA or an FDA- 
approved State certification agency and 
must prominently display their 
certificate. These actions are taken to 
ensure safe, accurate, and reliable 
mammography on a nationwide basis. - 

FDA estimates the burden of this 
collection of information as follows: 


21 CFR Section/ No. of Total Annual | Hours per Total Capital | Total Operating & 
FDA Form Respondents Pi nea Records Response | 0tal Hours Costs Maintenance Costs 
sponse 
900.3(b)(1) 0.33 1 0.33 1 0.33 
900.3(b)(3) full’ 0.33 - 1 0.33 320 106 $10,000 


| 
4 
q 
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TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN'—Continued 


21 CFR Section/ 
FDA Form 


No. of 
Respondents 


Annual 
Frequency 
perResponse 


Total Annual 
Records 


Hours per 
Response 


Total Hours 


Total Capital 
Costs 


Total Operating & 
Maintenance Costs 


900.3(b)(3) limited? 


150 


900.3(d)(2) 


3 


900.3(d)(5) 


3 


900.3(e) 


900.3(f)(2) 


$36 


900.4(c) facility? 


900.4(c) AB4 


$117,867 


900.4(d) facility? 


900.4(d) AB4 


900.4(e) facility® 


900.4(e) AB+ 


900.4(f) 


900.4(h) facilityS 


900.4(h) AB4 


900.4(i)(2) 


900.6(c)(1) 


900.1 1(b)(3) 


900.11(c) 


900.12(c)(2) 


$14,400,000 


900.12(c)(2) pa- 
tient refusal® 


900.12(h)(4) 


900.12(j)(1) facil- 
ity3 


900.12(j)(1) AB4 


900.12(j)(2) 


900.15(c) 


900.15(d)(3)(ii) 


900.18(c) 


900.18(e) 


900.21 (b) 


$30,000 


900.21(c)(2) 


900.22(h) 


900.22(i) 


900.23 


900.24(a) 


900.24(a)(2) 


55489 
| | 5 | 30 | | 
| 0.1 | 1| 0.1 | 30 | | 
| 0.1 | 1| 0.1 | 200 | 20 | | 
| 2,947 | 1| 2,947 | 10.54 | 4,538; 
| 6 | 1| 6 | 378 | 2,268 
; [si 2,947 | 1| 2,947 | 0.77 | 2,947 | 
— 6 | 1 | 6 | 189 | 1,134 | 
. | 8,840 | 1| 8,840 | 1| 8,840 | $8,840 | 
| | 6 | 1| 6 | 1,473 | 8,838 | | 
— | 336 | 1 | 336 | 7 | 2,352 $77,840 | 
| 8,840 | 1/ 8,840 | 1| 8,840 | 53.06 | 
6 | 1| 6 | 10 | 60 | | 
1 | 1 | 1 | 16 
| 01; 1) 0.1 | 60 | 6 
| 5 | 1] 5 | 0.5 | 2.5 | 
: — | 270 | 1 | 270 | 5 | 1,350 | | | 
| 8,840 | 4,072} 36,000,000 | 0.083 | 3,000,000 | | 
| | | | 
| | 1| | 
| | | 5 | 1 | 5 | 1| 5 | | 
| | P| | 25 | 1| 25 | 200 | 5,000 | | $250 | 
| 25 | 1| 25 | 1,000; 25,000 | | $750 | 
" — 3 | 1| 3 | 100 | 300 | $3,604 | 
| 1| 1| 2 | 2 | 
= | 2 | 1 2 | 2 | 4 | | 
| 2 | 1 | 2 1| 2 | 
| 1 | 1} 320 | 320 | 2) $71 | 
Pe | 0.33 | 1]. 0.33 | 30 | 10 | 
| | | 
| — | 6 | 200 | 1,200 | 0.083 | 100 | 
2 | 1 | 2 | 30 | 60 | 
= | 6 | 1 | 6 | 20 | 120 | 
| = | 0.3 | 1| 0.3 | 200 | 60 | | $26 
Be | 0.15 | 1 | 0.15 | 100 | 15 | $13 | 
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TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN'—Continued 


Annual 
21 CFR Section/ No. of Total Annual | Hours per Total Capital. | Total Operating & 
FDA Form Respondents Pe concn Records Response Total Hours Costs Maintenance Costs 


900.24(b) 1.2 1 1.2 30 36 ' 
900.24(b)(1) 0.3 1 0.3 200 60 $26 | 
900.24(b)(3) 0.15 1 0.15 100 | 15 $13 
900.25(a) 0.2 1 ae 16 3.2 
FDA Form 3422 700 


175 


Total 3,072,138 $40,000 $14,612,872 


1 Refers to entities that are applying for the first time. 

2 Refers to accreditation bodies applying to accredit specific Full Field Digital Mammography units. 
3 Refers to the facility component of the burden for this requirement. 

4 Refers to the accreditation body component of the burden for this. requirement. 

5 Refers to the situation where a patient specifically does not want to receive the lay summary of herexam. 


TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN" 


Total Oper- 
Annual Hours per 
- Number of Total Annual Total Total Capital ating & 
CFR Section Recordkeepers Records Hours Costs Maintenance 
Costs 


900.4(g) 


900. 12(a)(1)(i)(B)(2) 
900.12(a)(4) 


900.12(c)(4) 
900.12(e)(13) 


900.12(f) 


900.12(h)(2) 


900.22(a) 
900.22(d) 
900.22(e) 
900.22(f) . 
900.22(g) 
900.25(b) 
Total 


$25,000 


This request for OMB approval now __‘ Therefore, they resulted in no additional = Dated: September 15, 2006. 
serves to consolidate previously reporting or recordkeeping burden: 21 Jeffrey Shuren, 

approved information collection,OMB CFR 900.12(c)(1), 900.12(c)(3), and 
Control Number 0910-0580 into 0910— 900.3(f)(1). 

0309. The hourly burden as well as the 
associated operating costs were 
increased to better represent the actual 
burden and costs on facilities and 
accreditation bodies. 


Assistant Commissioner for Policy. 
[FR Doc. 06-8027 Filed 9—21—06; 8:45 am] 
The following regulations were not BILLING CODE 4160-01-S 
included in the previously mentioned : | 


burden tables because they were not 
considered applicable during the P 
information collection period or their | 
: The following regulations were not burdens were reported under other 1 
included in the above burden tables regulatory requirements. Therefore, they ; 
because they were considered usual and _yesulted in no additional reporting or 
customary practice and were part ofthe —_ recordkeeping burden: 21 CFR 900.3(c), 


standard of care prior to the _ 900.11(b)(1), 900.11(b)(2), and 900.24(c). 
implementation of the regulations. q 


| 

6 1| 6 | 1 
8,840 1 8,840 1 8,840 $25,000 : 

8,840 1| 8,840 16 141,440 | 

8,840 2 | 17,680 1 17,680 

6 1 6 1 : 

| 6 6 : 
| 3 1 3 1 3 
| 6 1 6 


Federal Register/Vol. 71, No. 184/Friday, September’ 22; '2006/ Notices 


55491 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
Neurological Devices Panel of the 


Medical Devices Advisory Committee; 
Notice of Meeting 


AGENCY: Food and Drug Administration, 


HHS. 
ACTION: Notice. 


This notice announces a forthcoming 
meeting of a public advisory committee 
of the Food and Drug Administration 
(FDA). The meeting will be open to the 
public. 

Name of Committee: Neurological 
Devices Panel of the Medical Devices 
Advisory Committee. 

General Function of the Committee: 
To provide advice and 
recommendations to the agency on 
FDA’s regulatory issues. 

Date and Time: The meeting will be 
held on October 31, 2006, from 8 a.m. 
to 6 p.m. 

Location: Hilton Washington DC 
North/Gaithersburg, Ballroom Salons C, 


D, and E, 620 Perry Pkwy., Gaithersburg, 


MD. 

Contact Person: Janet L. Scudiero, 
Center for Devices and Radiological 
Health (HFZ-410), Food and Drug 
Administration, 9200 Corporate Blvd., 
Rockville, MD 20850, 301-594-1184, or 
FDA Advisory Committee Information 
Line, 1-800-741-8138 (301-443-0572 
in the Washington, DC area), code 
3014512513. Please call the Information 
Line for up-to-date information on this 
meeting. 

Agenda: The committee will discuss 
and make recommendations on a 
premarket notification application for a 
device intended for the treatment of 
major depressive disorder. The 
committee will also hear and discuss 
the post approval study reports for two 
recently approved neurological device 
premarket approval applications. 
Background information for the topics, 
including the agenda and questions for 
the committee, will be available to the 
public 1 business day before the 
meeting on the Internet at http:// 
www.fda.gov/cdrh/panel (click on 
Upcoming CDRH Advisory Panel/ 
Committee Meetings). 

Procedure: Interested persons may 
present data, information, or views, 
orally or in writing, on issues pending 
before the committee. Written 
submissions may be made to the contact 
person on or before October 17, 2006. 
Oral presentations from the public will 
be scheduled for 30 minutes at the 
beginning of the committee 


deliberations and for 30 minutes near 


the end of the committee deliberations. 
Time allotted for each presentation may 
be limited. Those desiring to make 
formal oral presentations should notify 
the contact person and submit a brief 
statement of the general nature of the 
evidence or arguments they wish to 
present, the names and addresses of 
proposed participants, and an 
indication of the approximate time 
requested to make their presentation on 
or before October 17, 2006. 

Persons attending FDA’s advisory 
committee meetings are advised that the 
agency is not responsible for providing 
access to electrical outlets. 

FDA welcomes the attendance of the 
public at its advisory committee - 
meetings and will make every effort to 
accommodate persons with physical 
disabilities or special needs. If you 
require special accommodations due to 
a disability, please contact AnnMarie 
Williams, Conference Management 
Staff, at 301-827-7291, at least 7 days 
in advance of the meeting. 

Notice of this meeting is given under 
the Federal Advisory Committee Act (5 
U.S.C. app. 2). 


Dated: September 18, 2006. 
Randall W. Lutter, 


Associate Commissioner for Policy and 
Planning. 


[FR Doc. 06-8114 Filed 9-21-06; 8:45 am] 
BILLING CODE 4160-01-S 


£ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


[Docket No. 2006N—0292] 
Unique Device Identification; Notice of 
Public Meeting 


AGENCY: Food and Drug Administration, 
HHS: 

ACTION: Notice of public meeting and 
vendor display. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing a 
public meeting and vendor display to 
discuss the issues associated with the 
development, implementation, and use 
of a unique device identification (UDI) 
system and the use of various automatic 
identification technologies. We are 
inviting individuals, companies, 
organizations, and other stakeholders to 
attend this public meeting, which will 
focus on the development and 
implementation of a UDI system; the 
benefits and costs of a UDI system; the 
use of automatic identification 
technologies; and the development, 
maintenance, and use of a repository for 
UDI related information. We are also 


‘inviting vendors of automatic 


identification technologies to display 
their products for the educational 
benefits of FDA and other attendees. 


DATES AND TIMES: The public meeting 
will be held on Wednesday, October 25, 
2006, from 9 a.m. to 4 p.m. Registration 
to attend the meeting, to present at the 
meeting, and to participate in the 
vendor display, must be received by 
October 10, 2006. Submit written 
comments by November 9, 2006. 


You may register electronically at 
www.fda.gov/cdrh/ocd/udi/index.html 
(see SUPPLEMENTARY INFORMATION, 
section V of this. document for 
information on registration. 


' ADDRESSES: The public meeting will be 


held at the Gaithersburg Marriott 
Washingtonian Center, 9751 
Washingtonian Blvd., Gaithersburg, MD 
20878, 1-301-590-0044. 

A block of rooms is being held for the 
evening of Tuesday, October 24, 2006. 
Please mention the “FDA UDI Meeting” 
when calling the hotel. 

Submit written comments to the 
Division of Dockets Management (HF A-— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. Submit electronic comments 
to http://www.fda.gov/dockets/ 
ecomments. All comments should be 
identified with the docket number 
found in brackets in the heading of this 
document. 


FOR FURTHER INFORMATION CONTACT: 
David Racine or Jay Crowley, Center for 
Devices and Radiological Health (HFZ— 
500), Food and Drug Administration, 
1350 Piccard Dr., Rockville, MD 20850, 
240-276-3400, e-mail: 
CDRHUDI@fda.hhs.gov 

If you need special accommodations 
due to a disability, please contact Ann 
Marie Williams at 301-827-7291 at least 
7 days in advance of the meeting. 


SUPPLEMENTARY INFORMATION: 
I. Background 


In the Federal Register of February - 
26, 2004, we published a final rule (the 
“bar code rule’’) (69 FR 9120) requiring 
bar codes on certain human drug and 
biological products to help reduce _ 
medication errors in hospitals and other 
health care settings. The bar code is 
intended to enable héalth care 
professionals to use bar code scanning 
equipment in conjunction with 
computerized medication 
administration systems to verify that the 
right drug, in the right dose, is being ~ 
given to the right patient at the right 
time. This rule (now codified at 21 CFR 
201.25 and 610.67) requires that 
manufacturers encode the unique — 


| 
| 
| 
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National Drug Code (NDC) number in a 
linear bar code on the product’s label. 

The bar code rule, however, does not 
apply to medical devices. In the bar 
code rule, we stated that, unlike drugs, 
medical devices do not have a 
standardized, unique identifying system 
comparable to the NDC number, and 
that the absence of such a system 
complicates efforts to put bar codes on 
medical devices for purposes of 
preventing medical errors (69 FR 9120 
at 9132). 

Since the issuance of the final bar 
code rule, various entities have asked 
that we revisit the issue of bar coding 
medical devices to improve patient 

safety, improve quality of care, and 
- encourage cost effectiveness of health 
care, e.g., by improving delivery and 
supply chain efficiency. In response to 
this, FDA met with various 
stakeholders, including device 
- manufacturers and distributors, hospital 
associations, and other Federal agencies 
to solicit information and comments 
about employing a uniform system for 
the unique identification of medical 
devices. 
As a result of these meetings, FDA has 


learned that the majority of stakeholders ~ 


support the development of a uniform 
system of unique identifiers as a way to 
improve patient safety and recognize 
other ancillary benefits such as better 
management of the purchase, 
distribution, and use of medical devices. 
However, there were a variety of 
opinions and experiences about how 
best to implement such a system. We 
therefore published a notice in the 
Federal Register of August 11, 2006 (71 
FR 46233) (http://www.fda.gov/OHRMS/ 
DOCKETS/98fr/06-6870.pdf) requesting 
comments by November 9, 2006, to help 
the agency understand how the use of 

a unique device identification system 
could improve patient safety, for 
example, by reducing medical errors, 
facilitating device recalls, and 
improving medical device adverse event 
reporting. We are now announcing a 
public meeting to further discuss the 
issues around UDI and the use of 
various automatic identification 
technologies. 


Il. Meeting Format | 


The meeting will be divided into four 
sessions, each one focused on one of the 
four main topic areas (described in ~ 
section III of this document (Scope of 
Discussion)). Each session will begin 
with an invited presentation to describe 
the issue and will be followed by a 
moderated discussion with an invited 
representative panel. Following this 
discussion, the moderator will open up 
the discussion to questions and 


comments on the topic from the 
audience. Though limited, at the end of 
the day there will be time for other ~ 
presentations. 


Ill. Scope of Discussion 


We will hold a public meeting on 
October 25, 2006, from 9 a.m. to 4 p.m. 
to discuss the development, 
implementation, and use of a unique 
device identification system. We 
anticipate discussions among an invited 
panel and other members of the public 
on these issues and we intend to focus 
on these main areas and the following 
specific questions: 

A. The Benefits and Costs of a UDI 
System 


1. What public health and patient 
safety benefits could be gained from 


having a standardized UDI system? How . 


would such a system contribute to 
meeting device recall and adverse event 
reporting requirements, and to reducing 
medical error? 

2. What are the setup costs measured 
in time and other resources associated 
with the development, implementation, 
and use of a UDI system? What 
infrastructure or technological 
advancements are needed for hospitals 
and other device user facilities to be 
able to capture and use UDI for basic 
inventory control and recall completion 
purposes? How costly are these 
advancements? 


B. Design and Implementation of a 
System of UDI 


1. How should a UDI system be 
developed? What attributes or elements 
of a device should be used to create the 
UDI? Should unique device identifiers 
be considered for all devices? At what 
unit of packaging (that is, unit of use) 
should UDIs be considered (for 
example, the unit of use could be a box 
of examination gloves or an infusion 
pump)? Should UDIs be considered for 
different levels of packaging? 

2. What are the incentives for 
establishing a uniform, standardized 
system of UDIs? What are the barriers 
for establishing UDIs? What suggestions 
would you have for overcoming these 
barriers? 


C. The Development, Maintenance, and - 
Use of a Repository for UDI-related 


. Information 


1. What is the minimum data set that 
should be associated with a UDI? Would 
this minimum data set differ for 
different devices? What other data 
would improve patient safety? 

2. How should the UDI and its 
associated minimum data set be - 
obtained and maintained? How and by 


whom should the UDI with its 
associated minimum data set be made 
publicly available? 


D. The Use of Automatic dontifioation 
Technologies 


1. Should the UDI be both human 
readable and encoded in an automatic 
identification technology? Should a UDI 
be based on the use of a specific 
technology (e.g., linear bar code) or be 
nonspecific? 

2. If a bar code is chicsmmeiaiaind: isa 
specific type of symbology preferred? 
Should the bar code be ‘“‘compatible’”’ 
with those used for the drug bar code 
rule? Should the UDI be on the device 
itself (e.g., laser-etched) for certain 
devices? 


IV. Vendor Display 


There will be no fee for participating 
in the vendor display. For the purposes 
of this meeting, we are only interested 
in displays from vendors of automatic 
identification technologies that can be 
used to identify medical devices. At the 
time of registration, you will be asked to 
submit a short summary of your 
product. We can accommodate 15 
vendors at this meeting. When vendor 
registration reaches this number, 
additional vendor display registrants 
will be placed on a wait-list. If you have 
been placed on the wait-list, we will 
notify you by e-mail or telephone if you 
become confirmed. There will be no 
onsite registration for vendors. Each 
vendor will be provided with a 6-foot 


tabletop space. Please note that Internet . 


access will not be available. 

One purpose of this meeting is to gain 
greater understanding of various 
automatic identification technologies. 
Therefore, we are inviting 
manufacturers and organizations that 
market or have in development 
automatic identification technologies, 
which could be used with medical 
devices, to display these technologies. 
Questions about whether your product 
or technology would fall within the 
scope of this vendor display should be 
directed to the contact persons (see FOR 
FURTHER INFORMATION CONTACT). 

V. Registration 

Registration is necessary if you would 
like to present at the meeting or | 
participate in the vendor display. 
Registration is also necessary to attend 
the meeting and vendor display because 
space is limited. 

You may register to present at the 
meeting or participate in the vendor 
display at www.fda.gov/cdrh/ocd/udi/ 
index.html, no later than October 10, 


- 2006. The registration form will instruct 


you as to the information you should 


| 
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; provide (such as name, address, 

telephone number, e-mail address, 

' whether you wish to make a 

| presentation or participate in the vendor 

| display and how to provide FDA with 

4 a summary of your presentation or 

4 product). 

You may register to attend the 

| meeting at www.fda.gov/cdrh/ocd/udi/ 

| index.html. Seating is limited to 300 

persons, and if capacity is reached, 

registration will close. If you register as 
a presenter or to participate in the 
vendor display, you do not need to also 
register as an attendee. 

: Because of time constraints, vendors 

may register either to present at the 

3 meeting or participate in the vendor 

4 display. You may not register for both. 

: If you choose to participate in the 

vendor display, you will have the 

opportunity to share information about 
your products with the FDA and other 
attendees when they visit your display. 
Because of the format of the meeting, 
we will only have a short time for 
additional presentations. We encourage 
attendees to raise their issues and 
concerns during the discussion portion 
of the four main topic areas. We also 
encourage persons and groups having 
similar interests to consolidate their 

cE information and present it through a 

» single representative. By October 16, 

: 2006, we will schedule each 
presentation and, by e-mail or 
telephone, notify each participant who 
will present of the time allotted to the 
person and the approximate time the 
person’s presentation is scheduled to 
begin. The time allotted for 
presentations may be between 5 to 15 
minutes, depending on the number of 
people who wish to present. Confirmed 
presenters need to send final electronic 
presentations in Microsoft PowerPoint, 
Microsoft Word, or PDF by October 20, 

_ 2006 to CDRHUDI@fda.hhs.gov. 


VI. Transcripts 


The meeting will be transcribed and 
will be available on the Internet at 
www.fda.gov/cdrh/ocd/udi/index. html. 


You may also request a copy of the 
transcript by writing to our Freedom of 
Information Office (HFI-35), Food and 
Drug Administration, 5600 Fishers 
Lane, rm. 12A—16, Rockville, MD 20857. 
We anticipate that transcripts will be 
available approximately 10 days after 
the public meeting at a cost of 10 cents 
per page. The transcripts will also be 
available for public examination at the | 
Division of Dockets Management (HFA- 
305), 5630 Fishers Lane, rm. 1061, 
Rockville, MD 20852, between 9 a.m. 
and 4 p.m., Monday through Friday. 
Dated: September 15, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
[FR Doc. 06-7969 Filed 9-21-06; 8:45 am] 
BILLING CODE 4160-01-S 


- DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 


Health Resources and Services 
Administration 


Agency information Collection 
Activities: Proposed Collection: 
Comment Request 


In compliance with the requirement 
for opportunity for public comment on 
proposed data collection projects 
(section 3506(c)(2)(A) of Title 44, United 
States Code, as amended by the 
Paperwork Reduction Act of 1995, Pub. 
L. 104-13), the Health Resources and 
Services Administration (HRSA) 


‘publishes periodic summaries of 


proposed projects being developed for 
submission to the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act of 1995. To request more 
information on the proposed project or 
to obtain a copy of the data collection 
plans and draft instruments, call the 
HRSA Reports Clearance Officer at (301) 
443-1129. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 


. blood stem cells for the treatment of 


whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize.the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 


Proposed Project: The Stem Cell 
Therapeutic Outcomes Database— 
(New) 


The Stem Cell Therapeutic and 
Research Act of 2005 provides for the 
collection and maintenance of human 


patients and research. The Health 
Resources and Services 
Administration’s (HRSA), Healthcare 
Systems Bureau (HSB), is establishing 
the Stem Cell Therapeutic Outcomes 
Database. Operation of this database 
necessitates certain record keeping and 
reporting requirements in order to 
perform the functions related to 
hematopoietic stem cell transplantation 
under contract to HHS. The Act requires 
the Secretary to contract for the 
collection and maintenance of 
information related to patients who 
have received stem cell therapeutic 
products and to do so using a 
standardized, electronic format. Data 
will be collected from transplant centers 
in a manner similar to the data 
collection activities conducted by The 
Center for International Blood and 
Marrow Transplant Research (CIBMTR) 
and will be used for ongoing analysis of 
transplant outcomes. HRSA will use the 
information in order to carry out its 
statutory responsibilities. Information is 
needed to monitor the clinical status of 
transplantation, and to provide the 
Secretary with an annual report of 
transplant center-specific survival data. 


The estimate of burden is as follows: 


Responses 
: Number of re- Total re- Hours per re- Total burden 
Record keeping sponses ies — sponses sponse hours 

Baseline Patient/Day of Transplant Data 250 40 8,000 2.25 18,000 
Product Receipt/Analysis/Preparation Data ................... 250 40 8,000 1 8,000 
100-Day Post-Transpliant Data 250 40 8,000 2.25 18,000 

re 6-Month Post Transplant Data 250 - 28 5,538 2.25 12,460.5 

12-Month Post-Transplant Data 250 22 4,308 2.25 9,693 
Annual Post-Transplant Data (year two and beyond) ..... 250 40 8,000 2.25 18,000 
Death Information 250 25 4,923 5 é 
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Send comments to Susan G. Queen, 
Ph.D., HRSA Reports Clearance Officer, 
Room 10-33, Parklawn Building, 5600 
Fishers Lane, Rockville, MD 20857. 
Written comments should be received 
within 60 days of this notice. 

Dated: September 15, 2006. 

Cheryl R. Dammons, 

Director, Division of Policy Review and 
Coordination. 

[FR Doc. 06-8020 Filed 9-21-06; 8:45 am] 
BILLING CODE 4165-15-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


Advisory Committee on Heritabie 
Disorders and Genetic Diseases in 
Newborns and Children; Notice of 
Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), notice is hereby given 
of the following meeting: 


Name: Advisory Committee on Heritable 
Disorders and Genetic Diseases in Newborns 
and Children (ACHDGDNC). 

Dates and Times: November 2, 2006, 9 a.m. 
to 5 p.m. November 3, 2006, 8:30 a.m. to 3 


p.m. 

Place: Hilton Washington Hotel, 
Georgetown Room, 1919 Connecticut 
Avenue, NW., Washington, DC 20009. 

Status: The meeting will be open to the 
public with attendance limited to space 
availability. 

Purpose: The Committee was established 
specifically to advise and guide the Secretary 
regarding the most appropriate application of 
universal newborn screening tests, 
technologies, policies, guidelines and 
programs for effectively reducing morbidity 
and mortality in newborns and children 
having or at risk for heritable disorders. The 
Committee also provides advice and 
recommendations concerning the grants and 
projects authorized under the Heritable 
Disorders Program and technical information 
to develop policies and priorities for this 
program. The Heritable Disorders Program 
was established to enhance the ability of 
State and local health agencies to provide for 
newborn and child screening, counseling and 
health care services for newborns and 
children having or at risk for heritable 
disorders. 

Agenda: The meeting will include a report 
on the nomination process for newborn 
screening candidate conditions, as well as 
the continued work and reports by the 
Committee’s subcommittees on laboratory 
standards and procedures, follow-up and 
treatment, and education and training. 

Proposed agenda items are subject to 
change. 

Time will be provided each day for public 
comment. Individuals who wish to provide 
public comment or who plan to attend the 


meeting and need special assistance, such as 
sign language interpretation or other 
reasonable accommodations, should notify 
the ACHDGDNC Executive Secretary, 
Michele A. Lloyd-Puryear, M.D., Ph.D. 
(contact information provided below). 

For Further Information Contact: Anyone 
interested in obtaining a roster of members or 
other relevant information should write or- 
contact Michele A. Lloyd-Puryear, M.D., 
Ph.D., Maternal and Child Health Bureau, 
Health Resources and Services 
Administration, Room 18A—19, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, Telephone (301) 443-1080. 
Information on the Advisory Committee is 
available at http://mchb.hrsa.gov/programs/ 
genetics/committee. 


Dated: September 15, 2006. 
Cheryl R. Dammons, 


Director, Division of Policy Review and 
Coordination. 


[FR Doc. 06-8018 Filed 9-21-06; 8:45 am] 
BILLING CODE 4165-15-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


Notice of Meeting of the Advisory 


Committee on Organ Transplantation 


AGENCY: Health Resources and Services 
Administration, HHS. 


SUMMARY: Pursuant to Public Law 92- 


463, the Federal Advisory Committee 


Act, as amended (5 U.S.C. Appendix 2), 
notice is hereby given of the eleventh 
meeting of the Advisory Committee on 
Organ Transplantation (ACOT), 
Department of Health and Human 
Services (HHS). The meeting will be 
held from approximately 9 a.m. to 5:30 
p-m. on November 2, 2006, and from 9 
a.m. to 2 p.m. on November 3, 2006, at 
the Bethesda DoubleTree Hotel, 8120 
Wisconsin Avenue, Bethesda, MD 
20814. The meeting will be open to the 
public; however, seating is limited and 
pre-registration is encouraged (see 
below). 


SUPPLEMENTARY INFORMATION: Under the 
authority of 42 U.S.C. 217a, section 222 
of the Public Health Service Act, as 
amended, and 42 CFR 121.12 (2000), 
ACOT was established to assist the 
Secretary in enhancing organ donation, 
ensuring that the system of organ 
transplantation is grounded in the best 
available medical science, and assuring 
the public that the system is as effective 
and equitable as possible, and, thereby, 
increasing public confidence in the 
integrity and effectiveness of the 
transplantation system. ACOT is 
composed of up to 25 members, 
including the Chair. Members are 


serving as Special Government 
Employees and have diverse 
backgrounds in fields such as organ 
donation, health care public policy, 
transplantation medicine and surgery, 
critical care medicine and other medical 
specialties involved in the identification 
and referral of donors, non-physician 
transplant professions, nursing, 
epidemiology, immunology, law and 
bioethics, behavioral sciences, 
economics and statistics, as well as 
representatives of transplant candidates, - 


- transplant recipients, organ donors, and 


family members. 

ACOT will hear presentations on the 
revised Uniform Anatomical Gift Act; 
the United Network for Organ Sharing 
Department of Evaluation and Quality; 
the Hollywood Health and Society 
Project; new developments in 
immunosuppression; and payment for 
organs. 

The draft meeting agenda will be 
available on October 16 on the 
Department’s donation Web site at 
http://www.organdonor.gov/acot.html. 

A registration form will be available 
on October 2 on the Department’s 
donation Web site at http:// 
www.organdonor.gov/acot.html. The 
completed registration form should be 
submitted by facsimile to Professional 
and Scientific Associates (PSA), the 
logistical support contractor for the 
meeting, at fax number (703) 234-1701. 
Individuals without access to the 
Internet who wish to register may call 
Sowjanya Kotakonda with PSA at (703) 
234-1737. Registration can also be 
completed electronically at http:// 
www. psava.com/dot/acot2006/. 
Individuals who plan to attend the 
meeting and need special assistance, 
such as sign language interpretation or 
other reasonable accommodations, 
should notify the ACOT Executive 
Secretary, Remy Aronoff, in advance of 
the meeting. Mr. Aronoff may be 
reached by telephone at 301-443-3264, 
e-mail: Remy.Aronoff@hrsa.hhs.gov or 
in writing at the address provided 
below. Management and support 
services for ACOT functions are 
provided by the Division of 
Transplantation, Healthcare Systems 
Bureau, Health Resources and Services 
Administration, 5600 Fishers Lane, 
Parklawn Building, Room 12C—06, 
Rockville, Maryland 20857; telephone 
number 301-443-7577. 

After the presentations and ACOT 
discussions, members of the public will 
have an opportunity to provide 
comments. Because of the Committee’s 


~ full agenda and the timeframe in which 


to.cover the agenda topics, public 
comment will be limited. All public | 


& 
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comments will be included in the 
record of the ACOT meeting. 

Dated: September 12, 2006. 
Elizabeth M. Duke, 
Administrator. 
[FR Doc. 06-8024 Filed 9—21—06; 8:45 am] 
BILLING. CODE 4165-15-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Indian Health Service 


Request for Public Comment: 30-day 
Proposed Information Collection: 
Indian Health Service Contract Health 
Service Report 


AGENCY: Indian Health Service, HHS. 


SUMMARY: The Indian Health Service 
(IHS), as part of its continuing effort to 
reduce paperwork and respondent 
burden, conducts a pre-clearance 
consultation program to provide the 
general public and Federal agencies 
with an opportunity to comment on 
proposed and/or continuing collections 
of information in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3506(c)(2)(A)). This program 
helps to ensure that requested data can 
be provided in the desired format, 
reporting burden (time and financial 
resources) is minimized, collection 
instruments are clearly understood, and 
the impact of collection requirements on 
respondents can be properly assessed. 
As required by section 3507(a)(1)(D) of, 
the Act, the proposed information 


Office of Management and Budget 
(OMB) for review and approval. 

The IHS received no comments in 
response to the 60-day Federal Register 
notice (71 FR 39686) published on July 
13, 2006. The purpose of this notice is 
to allow an additional 30 days for public 
comment to be submitted directly to 
OMB. 

Proposed Collection: Title: 0917— 
0002, “Indian Health Service Contract 
Health Service Report.” Type of 
Information Collection Request: 
Extension of a currently approved 
information collection, 0917-0002, 
“Indian Health Service Contract Health 
Service Report.” Form Number: IHS 
843-1A. Need and Use of Information 
Collection: The purpose for the 
collection is to authorize contract health 
care providers to provide health care 
services to eligible IHS patients. The 
IHS form 843-1A “Order for Health 


. Services” was developed specifically for 


this collection of information. Other 
than revising the title ““Purchase- 
Delivery Order for Health Services’ to 
read “Order for Health Services”, 
acquisition terms on the front of the 
form, the contract clauses contained on 
the back of copy 3 of the form, the form 
has not been revised and there is no 
change in the substance or in the use of 
the form. A copy of the form is at 
Attachment 2. 

The majority of the information 
contained in this form is completed by - 
IHS staff from existing IHS automated 
patient and vendor data files. Contract 
health care providers complete and sign 


along with a completed standard 
Centers for Medicare & Medicaid ~ 
Services (CMS) health claim form (CMS 
1450 (UB 92) and CMS 1500), to the IHS 
for verification and payment. The CMS 
forms are used and accepted nation- 
wide by the health care industry and 
IHS is an approved user. 

The information collected is needed 
to administer and manage the contract 
health care services provided to eligible 
American Indian and Alaska Native 
patients. The form is used to: Authorize 
contract health care services for eligible 
patients; certify that the health care 
services requested and authorized have 
been performed by the contract 
provider(s); process payments for health 
care services performed by such 
providers; obtain program data; and, 
serve as a legal document for health and ~ 
medical care authorized by the IHS and 
rendered by health care providers under 
contract with the IHS. 

The information collected is also used 
for: Planning for further care of the 
patient; for keeping an accurate record 
of the patient’s health status and health 
services received and recommended; for 
planning future health care programs; 
for communicating among members of 

_the health care team; for evaluating the 
health care rendered; for research and 
continuing education; and, for the 
provision of program health statistics. 

Affected Public: Individuals and 
households. 

Type of Respondents: Individuals. 

The table below provides the 
estimated burden hours for this 


collection has been submitted to the the streamlined form and submit it, information collection: 
Responses | Annual num- 
ae Est. No. of re-. Burden’per re- | Total annual 
Data collection instrument per respond- ber of re- 

spondents ont sponses sponse burden hrs. 
IHS-843-1A 7,399 42 272,506 0.05 13,625.3 
IDS* 13,717 1 13,717 0.05 685.8 
Total 21,116 14,311.1 


*Inpatient Discharge Summary (IDS) 


There are no capital costs, operating 
costs and/or maintenance costs to 
respondents. 

Request for Comments: Your written 
comments and/or suggestions are 
invited on one or more of the following 
points: (a) Whether the information — 
collection activity is necessary to carry 
out an agency function; (b) whether the 
agency processes the information 
collected in a useful and timely fashion; 
(c) the accuracy of public burden 
estimate (the estimated amount of time 
needed for individual respondents to 
provide the requested information); (d) 


_whether the methodology and 


assumptions used to determine the 
estimate are logical; (e) ways to enhance 
the quality, utility, and clarity of the 
information being collected; and (f) 
ways to minimize the public burden 
through the use of automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology. 
Direct Comments to OMB: Send your 


written comments and suggestions 


regarding the proposed information 
collection contained in this notice, 
especially regarding the estimated 
public burden and associated response 


- time, to: Office of Management and 


Budget, Office of Regulatory Affairs, 
New Executive Office Building, Room 
10235, Washington, DC 20503, . 
Attention: Allison Eydt, Desk Office for 
IHS. 


FOR FURTHER INFORMATION CONTACT: 
Send requests for more information on 
the proposed collection or to obtain a 
copy of the data collection instrument(s) 
and instructions to Mrs. Christina 
Rouleau, IHS Reports Clearance Officer, 
801 Thompson Avenue, TMP, Suite 450, 
Rockville, MD 20852, call non-toll free 
(301) 443-5938, send via facsimile to 
(301) 443-2316, or send your e-mail 
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requests, comments, and return address 
to: crouleau@hgqe.ihs.gov. 
Comment Due Date: Your comments 


regarding this information collection are _ 


-best assured of having their full effect if 
received within 30 days of the date of 
this publication. 

Dated: September 15, 2006. 
Robert G. McSwain, 
Deputy Director, Indian Health Service. 
[FR Doc. 06-8021 Filed 9-21-06; 8:45 am] 
BILLING CODE 4165-16-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent ~ 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 


ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive ~ 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


An HIV Protein for Use as a Novel - 
Therapeutic or Vaccine Component 


Description of Technology: Latent HIV 
presents a challenge for complete 
removal of the virus in infected 
individuals and is becoming an 
increasingly important consideration in 
the identification of potential HIV 
therapeutics or treatment regimens. 
These transcriptionally inactive HIV 
reservoirs lay dormant in a portion of 
infected cells and are capable of evading 
both host defenses and existing 
antiretroviral therapy. The present 
technology offers a potential solution for 
complete eradication of HIV in infected 
individuals. 


This technology describes 
immunogenic and therapeutic 
compositions related to HIV p28TEV 
protein, first protein expressed during 
HIV infection in the case of the pHXB2 
isolate. p28TY functions in the 


- regulation of HIV transcription and may 


be important for the expression of latent 
virus. A number of p28TEVY associated 
compositions are available for licensing 
and commercial development including: 
(1) The p28TEY polypeptide from one or 
more HIV clades, (2) nucleic acids 
encoding these p28TEV polypeptides, (3) 
a polypeptide with significant sequence 
homology to p28TEY, and (4) 
immunogenic fragments of these 
polypeptides. Additional compositions 
include antibodies and antagonists that 
act to inhibit p28TEV activity. Adjuvants, 
immunomodulators and compounds 
used in combination with p28TY for the 
treatment of HIV infection are also 
included in the available technology. 

Applications: (1) Novel therapeutics 
for treatment of HIV infection; (2) Novel 
HIV vaccine component. 

Development Status: Preclinical data 
are available at this time. 

Inventors: Genoveffa Franchini et al. - 
(NCI) 

Patent Status: U.S. Patent Application 
No. 11/364,873 filed 27 Feb 2006 (HHS 
Reference No. E-072—2004/3—US-—01) 

Licensing Status: Available for 
exclusive or non-exclusive licensing. 

Licensing Contact: Susan Ano, PhD; 
301/435-5515; anos@mail.nih.gov. 

Collaborative Research Opportunities: 
The National Cancer Institute Vaccine 
Branch is seeking statements of 
capability. or interest from parties 
interested in collaborative research to 
further develop, evaluate, or 
commercialize Methods of Targeting the 
Establishment of the HIV Viral 
Reservoir. Please contact Betty Tong, 
PhD at 301-594-4263 or 
tongb@mail.nih.gov for more 
information. 


Swine Hepatitis E Virus Available for 
Use in Diagnosis, Prevention and 
Treatment of Hepatitis E 


Description of Technology: Hepatitis E 
virus (HEV) is the cause of Hepatitis E, 
a liver disease that occurs primarily in 
developing countries due to fecal 
contaminated drinking water. Outbreaks 
of HEV infection have caused epidemics 
in Africa, Central and Southeast Asia 
and Mexico and cases of the disease 
have also been reported sporadically in 
more developed countries. Hepatitis E is 
most often overcome by a host’s natural 
defenses; however the disease is more 
severe in pregnant women, who exhibit 
a 20% mortality rate due to HEV 
infection. Presently, no vaccines or 


therapeutic agents, which prevent or 
treat HEV infection, are commercially 
provided. 


An isolated strain of swine HEV is 
currently available for licensing and 
commercial development. The 
nucleotide and amino acid sequences of 
the available virus are significantly 
homologous to human HEV and 
antibodies induced by the agent were 
shown to cross react with a human HEV 
antigen. The present technology 
provides a mechanism for augmenting 
the immune response against HEV in 
infected individuals and is thus useful 
for the development of novel vaccines 
and therapeutics for prevention and 
treatment of HEV infection in humans. 
In addition, the available viral strain 
may be used to develop diagnostic tools 
for efficient detection of HEV 
contamination of food and water in 
developing countries, especially in 
regions of Africa, Asia and Mexico, 
where HEV is endemic. 


Applications: (1) Development of 
diagnostic tools for identification and 
_ detection of HEV infection; (2) HEV 
' vaccination in developing countries, 
where individuals are at higher risk for 
infection; (3) Research and development 
of anti-HEV therapeutics agents. 


Development Status: Preclinical data 
are available at this time. 


Inventors: Xiang-jin Meng, Robert H. 
Purcell, Suzanne U. Emerson (NIAID) 


Patent Status: U.S. Patent No. 
6,432,408 issued 13 Aug 2002 (HHS 
Reference No. E-203—1997/0—US—04) 
and European Patent Application No. 
98934568 filed 17 Jul 1998 (HHS 
Reference No. E—203—1997/0—EP—03) 


Licensing Status: Available for non- 
exclusive or exclusive licensing. 


Licensing Contact: Chekesha 
Clingman, PhD; 301/435-5018; 
clingmac@mail.nih.gov. 


Collaborative Research Opportunity: 
The NIAID Laboratory of Infectious 
Diseases, Hepatitis Viruses Section, is 
seeking statements of capability or 
interest from parties interested in 
collaborative research to further 
develop, evaluate, or commercialize — 


’ swine HEV or its products. Please 


contact Robert H. Purcell at 
rpurcell@niaid.nih.gov for more 
information. 

Dated: September 18, 2006. 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


[FR Doc. 06-8080 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 


’ licensing in the U.S. in accordance with 


35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 

ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 


' Office of Technology Transfer, National 


Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Epstein-Barr Negative Lymphoma- 
Derived Cell Lines 

Description of Technology: The 
National Institutes of Health developed 
multiple lymphoid cell lines that were 
derived from patients with 
undifferentiated lymphoma of Burkitt’s 
or non-Burkitt’s type (now known as 
Burkitt and Burkitt-like lymphoma). 
Burkitt lymphoma is a highly aggressive 
B-cell lymphoma, which accounts for 
approximately half of all non Hodgkin’s 
lymphomas in children. It also occurs in’ 
adults, and in some patients with 
compromised immune systems, e.g., in 
patients infected with HIV. The cell - 
lines have been used to advance our 
understanding of the molecular 
mechanisms of lymphomagenesis, and 
thus, can be used for the identification 
of molecular targets for drugs or other 
agents that can be developed for the 


treatment of lymphomas and other 


tumors. 

The Epstein-Barr virus (EBV) has been 
implicated in the pathogenesis of 
Burkitt lymphoma, although 
geographical variations occur. Ten out 
of sixteen cell lines derived at the NIH 
were found to be negative for Epstein- 


- Barr virus (EBV), consistent with the 


low frequency of EBV association in this 


tumor in the USA. The cell lines were 
screened for chromosomal aberrations 
and fifteen were found to contain 
reciprocal translocation between 
chromosome 8 and 14, t(8;14). These 
exchanges involve the chromosomal 
regions on which the c-myc oncogene 
(8q24.1) and the heavy-chain 
immunoglobulin genes (14q32) reside. 

Applications: (1) Screening tool to — 
identify novel genes unique to or 
overexpressed in Burkitt lymphoma; (2) 
Screen for compounds that kill tumor 
cells and represent potential therapeutic 
agents; (3) Control in screening for novel 
genes expressed or overexpressed in 
EBV + Burkitt lymphoma; (4) Control for 
therapeutic agents directed against EBV 
genes or genes induced by EBV 

Inventor: Jan Magrath (NCI) 

Publications: 1. IT Magrath, et al., 
“Characterization of lymphoma-derived 
cell lines: comparison of cell lines 
positive and negative for Epstein-Barr 
virus nuclear antigen. I. Physical, 
cytogenetic, and growth 
characteristics.” J Natl Cancer Inst. 1980 
March; 64(3):465—476. 

2. IT Magrath, et al., “Characterization 
of lymphoma-derived cell lines: 
Comparison of cell lines positive and 
negative for Epstein-Barr virus nuclear 
antigen. II. Surface markers.” J Natl 
Cancer Inst. 1980 Mar; 64(3):477—483. 

Patent Status: HHS Reference No. E- 
221—2006/0—Research Tool. 

Licensing Status: Available for 
licensing under a biological material 
license. 

Licensing Contact: John Stansberry, 
PhD; 301/435-5236; 
stansbej@mail.nih.gov. 


Organic Thiophosphate Antiretroviral 
Agents 

Description of Technology: The 
current technology represents a 
potentially safe and effective addition to 
the antiretroviral drug combinations 
used for treatment of HIV infection. 
Amifostine, phosphonol and functional 
derivatives thereof are available for 
licensing and commercial development 
for use as antiretroviral drugs. These 
organic thiophosphate reducing agents 
inhibit HIV viral growth and protein 
expression in HIV-infected human 
white blood cells without destroying the 
cells. The compounds described in this 
technology block growth of HIV by a 
mechanism that is dependent on the 
level of aminothiol reducing agent in 
the cellular environment. In addition, a 
range of effective doses and methods for 
oral administration of the available 
organic thiophosphates is provided. 

Applications: (1) Novel therapeutics 
for the treatment of HIV infection; (2) 
Safe and effective addition to the drug 


combinations currently used to treat 
HIV/AIDS. 

Market: (1) Nearly 40.3 million people 
living with HIV worldwide, including 
approximately 2.0 million people in 
North America and Europe; (2) Anti- 


_ HIV/AIDS therapeutics experience 


accelerated market acceptance and draw 
revenues of approximately $240 million 
to $1 billion. 

Development Status: Preclinical data 
is available at this time. 

Inventors: Miriam C. Poirier (NCI), 
Gene M. Shearer (NCI), et al. 

Related Publications: 1. T Kalebic and 
PS Schein. Organic thiophosphate WR- 
151327 suppresses expression of HIV in 
chronically infected cells. AIDS Res 
Hum Retroviruses. 1994 Jun; 10(6):727— 
733. 

2. JL Rossio, MT Esser, K 
Suryanarayana, DK Schneider, JW Bess 
Jr, GM Vasquez, TA Wiltrout, E 
Chertova, MK Grimes, Q Sattentau, LO 
Arthur, LE Henderson, JD Lifson. 
Inactivation of human 
immunodeficiency virus type 1 
infectivity with preservation of 
conformational and functional integrity 
of virion surface proteins. J Virol. 1998 
Oct; 72(10):7992-8001. 

3. CF Perno, R Yarchoan, DA Cooney, 
NR Hartman, S Gartner, M Popovic, Z 
Hao, TL Gerrard, YA Wilson, DG Johns, 
et al. Inhibition of human 
immunodeficiency virus (HIV-1/HTLV— 
Iba—L) replication in fresh and 
cultured human peripheral blood 
monocytes/macrophages by 
azidothymidine and related 2’,3’- 
dideoxynucleosides. J Exp Med. 1988 
Sep 1; 168(3):1111-1125. 

4. LS Clark, RJ Albertini, JA Nicklas. 
The aminothiol WR-1065 protects T 
lymphocytes from ionizing radiation- 
induced deletions of the HPRT gene. 
Cancer Epidemiol Biomarkers Prev. 
1997 Dec; 6(12):1033-1037. 

5. NP Nguyen, B Levinson, S Dutta, U 
Karlsson, KC Kelly, J Dowell, A Ludin, 
S Sallah. Amifostine and curative intent 
chemoradiation for compromised cancer 
patients. Anticancer Res. 2003 Mar—Apr; . 
23(2C):1649-1656. 

Patent Status: U.S. Provisional 
Application No. 60/792,431 filed 17 Apr 
2006 (HHS Reference No. E-017—2006/ 
0—US-01). 

Licensing Status: Available for non- 
exclusive or exclusive licensing. 

Licensing Contact: Sally Hu, PhD; 
301/435-5606; HuS@mail.nih.gov. 

Collaborative Research Opportunity: 
The National Cancer Institute 
Laboratory of Cellular Carcinogenesis 
and Tumor Promotion is seeking 
statements of capability or interest from 
parties interested in collaborative 
research to further develop, evaluate, or 
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commercialize these organic 
thiophosphate antiretroviral agents. 
Please contact Betty Tong, PhD at 301/ 
594-4263 or tongb@mail.nih.gov for 
more information. 

Dated: September 18, 2006. 
Steven M. Ferguson, 
Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 
[FR Doc. 06-8082 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-P ° 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health | 


National Cancer Institute; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following . 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Gommittee: National Cancer 
Institute Initial Review Group, Subcommittee 
H—Clinical Groups, NCI Subcommittee H— 
Clinical Trials. 

Date: October 24-25, 2006. 

Time: 7 p.m. to 2 p.m. 

Agenda: To review and evaluate 
cooperative agreement applications. 

Place: Holiday Inn Georgetown, 2101 
Wisconsin Avenue, NW., MIRAGE I & II, 
Washington, DC 20007. 

Contact Person: Timothy C. Meeker, MD, 
PhD, Scientific Review Administrator, 
Resources and Training Review Branch, 
Division of Extramural Activities, National 
Cancer Institute, 6116 Executive Boulevard, 
Room 8103, Bethesda, MD 20892, (301) 594— 
1279, meekert@mail.nih.gov. 


Name of Committee: National Cancer 
Institute Special Emphasis Panel, NIH Small 
Grants for Cancer Epidemiology and Cancer 
Prevention. 

Date: November 7-9, 2006. 

Time: 8 a.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Georgetown, 2101 
Wisconsin Avenue, NW., Washington, DC 
20007. 

Contact Person: Irina Gordienko, PhD., 
Scientific Review Administrator, Scientific 
Review and Logistics Branch, Division of 


Extramural Activities, National Cancer 
Institute, NIH, 6116 Executive Blvd., Rm. 
7073, Bethesda, MD 20892, 301-594-1566, 
gordienkoiv@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 


Dated: September 15, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-8087 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The contract proposals and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Cancer 
Institute Special Emphasis Panel, SBIR 
Topics 210 and 213. 

Date: October 26, 2006. 

Time: 11 a.m. to 3 p.m. 

Agenda: To review and evaluate contract 
proposals, 


Place: NIH Events Management, Executive - 


Plaza North, 6130 Executive Boulevard, 
Conference Room C, Rockville, MD 20852, 
(Telephone Conference Call). 

Contact Person: Marvin L. Salin, PhD, 
Scientific Review Administrator, Special 
Review and Logistics Branch, Division of 
Extramural Activities, 6116 Executive 
Boulevard, Room 7073, MSC8329, Bethesda, 
MD 20892-8329, 301-496-0694, 
msalin@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 


Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 

Dated: September 15, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-8092 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Alcohol Abuse 
and Alcoholism; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 


The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552(b)(c)(4) and 552b(c)(6), Title 5 
U.S.C., as amended. The grant 
applications and the discussions could 
disclose confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the grant applications, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Name of Committee: National Institute of 
Alcohol Abuse and Alcoholism Initial 
Review Group, Biomedical Research Review 
Subcommittee. 

Date: October 12-13, 2006. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Sathasiva B. Kandasamy, 
Phd, Scientific Review Administrator, Office 
of Scientific Affairs, National Institute on 


’ Alcohol Abuse & Alcoholism, Extramural 


Review Branch, 5635 Fishers Lane, Bethesda, 
MD 20892-9304, (301) 443-2861, 
skandasa@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.271, Alcohol Research 
Career Development Awards for Scientists 
and Clinicians; 93.272, Alcohol National 
Research Service Awards for Research 
Training 93.273, Alcohol Research Programs; 
93.891, Alcohol Research Center Grants, 
National Institutes of Health, HHS) 
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Dated: September 15, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-8084 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Nursing Research; 
Notice of Closed Meetings 


Pursuant to section 10(d) ofthe _ 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals assoeiated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Nursing Research Initial Review Group. — 

Date: October 16-17, 2006. 

Time: 8:30 a.m. to 5:30 p.m. 

- Agenda: To review and evaluate grant 
applications. 

Place: Crowne Plaza—Silver Spring, 8777 
Georgia Avenue, Silver Spring, MD 20910. 

Contact Person: Jeffrey M. Chernak, PhD, 
Scientific Review Administrator, Office of 
Review, National Institute of Nursing 
Research, 6701 Domocracy Plaza, Suite 710, 
MSC 4870, Bethesda, MD 20892, (301) 402— 
6959, chernak@mail.nih.gov. 

Name of Committee: National Institute of 
Nursing Research Special Emphasis Panel, 


' Career Development Award for Research in 


Nursing Studies. 

Date: October 17, 2006. 

Time: 4 p.m. to.5 p.m. 

Agenda: To review and evaluate grant’ 
applications. 

Place: Crowne Silver 
Spring, 8777 Georgia Avenue, Silver Spring, 
MD 20910. 

Contact Person: Jeffrey M. Chernak, PhD, 
Scientific Review Administrator, Office of 
Review, Division of Extramural Activities, 
National Institute of Nursing Research/NIH, 


6701 Democracy Plaza, Suite 712, MSC 4870, 


Bethesda, MD 20817, (301) 402-6959, 
chernak@nih.gov. 

Name of Committee: National Institute of 
Nursing Research Special Emphasis Panel, 
NINR Institutional Training Grant (T32) 
Applications. 

Date: October 18, 2006. 

Time: 8:30 a.m. to 5:30 p.m. 


Agenda: To review and evaluate grant 
applications. 

Place: Crowne Plaza—Silver Spring, 8777 
Georgia Avenue, Silver Spring, MD 20910. 

Contact Person: Jeffrey M. Chernak, PhD, 
Scientific Review Administrator, Office of 
Review, Division of Extramural Activities, 
National Institute of Nursing Research/NIH, 
6701 Democracy Plaza, Suite 712, MSC 4670, 
Bethesda, MD 20817, (301) 402-6959, 
chernak@nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.361, Nursing Research, 
National Institutes of Health, HHS) 


Dated: September 15, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-8086 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Alcohol Abuse 
and Alcoholism; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 


552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 


as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 


invasion of personal privacy. 


_ Name of Committee: National Institute on 
Alcohol Abuse and Alcoholism Initial 
Review Group, Health Services, and 
Behavioral Research Review Subcommittee. 

Date: November 1—2, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Lorraine Gunzerath, PhD, 
MBA, Scientific Review Administrator, 
National Institute on Alcohol Abuse and 
Alcoholism, Office of Extramural Activities, 
Extramural Project Review Branch, 5635 
Fishers Lane, Room 3043, Bethesda, MD 
20892-9304, 301-443-2369, 
Igunzera@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.271, Alcohol Research 
Career Development Awards for Scientists 
and Clinicians; 93.272, Alcohol National 


Research Service Awards for Research 
Training; 93.273, Alcohol Research Programs; 
93.891, Alcohol Research Center Grants, 
National Institutes of Health, HHS) 

Dated: September 15, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-8088 Filed Gsidinete 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Drug Abuse, 
Notice of Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute on 
Drug Abuse Initial Review Group, Health 
Services Research Subcommittee. 

Date: October 4—5, 2006. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Madison Hotel, 1177—15th 
Street, NW., Washington, DC 20005. 

Contact Person: Meenaxi Hiremath, PhD, — 
Health Scientist Administrator, Office of 
Extramural Affairs, National Institute on 
Drug Abuse, National Institutes of Health, 
DHHS, 6101 Executive Blvd., Suite 220, MSC 
8401, Bethesda, MD 20892, 301-402-7964, 
mh392G@ninh. gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 


Name of Committee: National Institute on 
Drug Abuse Initial Review Group, 
Medication Development Research 
Subcommittee. 

Date: October 4, 2006. 

Time: 8:30 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Marriott at Metro Center, 775 12th 
Street, NW., Washington, DC 20005. 

Contact Person: Gerald L. McLaughlin, 
Scientific Review Administrator, Office of 
Extramural Affairs, National Institute on 
Drug Abuse, NIH, DHHS, Room 220, MSC 
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8401, 6101 Executive Blvd., Bethesda, MD 
20892-8401, 301-402-6226, 
gm145a@nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute on 
Drug Abuse Initial Review Group, Treatment 
Research Subcommittee. 

Date: October 4—5, 2006. 

Time: 9 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Madison Hotel, 1177—15th 
Street, NW., Washington, DC 20005. 

Contact Person: Kesinee Nimit, MD, Health 
Scientist Administrator, Office of Extramural 
Affairs, National Institute on Drug Abuse, 
NIH, DHHS, Room 220, MSC 8401, 6101 © 
Executive Boulevard, Bethesda, MD 20892— 
8401, (301) 435-1432. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel, E- 
Member Conflict Group A. 

Date: October 4, 2006. 

Time: 2 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Madison Hotel, 1177—15th 
Street, NW., Washington, DC 20005. 

Contact Person: Mark R. Green, PhD, 
Deputy Director, Office of Extramural Affairs, 
National Institute on Drug Abuse, NIH, 
DHHS, Room 220, MSC 8401, 6101 Executive 

Boulevard, Bethesda, MD 20892-8401, (301) 
435-1431; mgreen1@nida.nih.gov. 

This notice is being published less than 15 
days prior tc the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel, NIDA/ 
L Conflicts. 

’ Date: October 4, 2006. 

Time: 2 p.m.to4:30p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Marriott at Metro Center, 775 12th 
Street, NW., Washington, DC 20005. 

Contact Person: Rita Liu, PhD, Associate © 
Director, Office of Extramural Affairs, 
National Institute on Drug Abuse, NIH, 
DHHS, Room 212, MSC 8401, 6101 Executive 
Boulevard, Bethesda, MD 20892-8401, 
301.435.1388, rliu@nida.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel, E- 
Member Conflict Group B. 

Date: October 4, 2006. 

Time: 4 p.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Madison Hotel, 1177 15th 
Street, NW., Washington, DC 20005. 

Contact Person: Mark R. Green, PhD, 
Deputy Director, Office of Extramural Affairs, 


National Institute on Drug Abuse, NIH, 
DHHS, Room 220, MSC 8401, 6101 Executive 
Boulevard, Bethesda, MD 20892-8401, (301) . 


435-1431, mgreen1@nida.nih.gov. 


This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel, NIDA-— 
F Conflicts. 

Date: October 5, 2006. 

-Time: 8 a.m. to 12 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Housing Center Events, 
1201 15th Street, NW., Washington, DC 
20005. 

Contact Person: Gerald L. McLaughlin, 
PhD, Scientific Review Administrator, Office 
of Extramural Affairs, National Institute on 
Drug Abuse, NIH, DHHS, Room 220, MSC 
8401, 6101 Executive Blvd., Bethesda, MD 
20892-8401, 301-402-6626, 
gm145a@nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel, Centers 
Review Committee. 

Date: October 23, 2006. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, MD 20815. 

Contact Person: Rita Liu, PhD, Associate . 
Director, Office of Extramural Affairs, 
National Institute on Drug Abuse, NIH, 
DHHS, Room 212, MSC 8401, 6101 Executive 
Boulevard, Bethesda, MD 20892-8401, 301- 
435-1388, rliu@nida.nih.gov. 


Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel, Program 
Projects. 

Date: October 24, 2006. 

Time: 8 a.m. to 6 p.m. | 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, MD 20815. 
Contact Person: Rita Liu, PhD, Associate 

Director, Office of Extramural Affairs, 
National Institute on Drug Abuse, NIH, 
DHHS, Room 212, MSC 8401, 6101 Executive 
Boulevard, Bethesda, MD 20892-8401, 301- 
435-1388, rliu@nida.nih.gov. 


Name of Committee: National Institute on 
Drug Abuse Initial Review Group, Training 
and Career Development Subcommittee. 

Date: November 14-16, 2006. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Doubletree Rockville, 1750 
Rockville Pike, Rockville, MD 20852. 

Contact Person: Eliane Lazar-Wesley, PhD, 
Health Scientist Administrator, Office of 
Extramural Affairs, National Institute on 
Drug Abuse, NIH, DHHS, 6101 Executive 
Boulevard, Room 220, MSC 8401, Bethesda, 
MD 20892-8401, 301-415-4530, 
elér@nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program No. 93.279, Drug Abuse and 
Addiction Research Program, National 
Institutes of Health, HHS) 

Dated: September 14, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal adtiony 
Committee Policy. 
[FR Doc. 06-8089 Filed 9-21-06; 8: 45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Child Health and 
Human Development; Notice of Closed 
Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 

amended (5 U.S.C. Appendix 2), notice 
is hereby given of the foliowing 
meetings. 

The meetings will be closed to the. 
public i in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Child Health and Human Development Initial 
Review Group, Function, Integration, and 
Rehabilitation Sciences Subcommittee. 

Date: October 9-10, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review. and evaluate grant 
applications. 

Place: Doubletree Hotel & Executive 


_ Meeting Center, 8120 Wisconsin Ave, 


Bethesda, MD 20814. 

Contact Person: Anne Krey, Scientific 
Review Administrator, Division of Scientific 
Review, National Institute of Child Health 
and Human Development, NIH, 6100 
Executive Blvd., Room 5B01, Bethesda, MD 
20892, 301-435-6908, ak4o@nih.gov. 


Name of Committee: National Institute of 
Child Health and Human Development Initial 
Review Group, Reproduction, Andrology, 
and Gynecology Subcommittee. 

Date: October 11-12, 2006. 

Time: 3 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

_Place: Residence Inn Bethesda, 7335 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: Jon M. Ranhand, PhD, 
Scientist Review Administrator, Division of 
Scientific Review, National Institute of Child 
Health and Human Development, NIH, 6100 

~Executive Boulevard, Room 5B01, Bethesda, 
MD 20892, (301) 435-6884, 
ranhandj@mail.nih.gov. 


| 
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Name of Committee: National Institute of 
Child Health and Human Development Initial 
Review Group, Obstetrics and Maternal-Fetal 
Biology Subcommittee. 

Date: October 16-17, 2006. 

Time: 9 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Atrium Court Hotel, 3 Research 
Court, Rockville, MD 20850. 

Contact Person: Gopal M. Bhatnagar, PhD, 
Scientific Review Administrator, National 
Institute of Child Health and Human 
Development, National Institutes of Health, 
6100 Bldg Rm. 5B01, Rockville, MD 20852, 
(301) 435-6889, bhatnagg@mail.nih.gov. 

Name of Committee: National Institute of 
Child Health and Human Development Initial 
Review Group, Pediatrics Subcommittee. 

Date: October 18-19, 2006. 

Time: 8:30 a.m. to 4 p.m. . 

Agenda: To review and evaluate grant 
applications. 

Place: Doubletree Hotel & Executive 
Meeting Center, 8120 Wisconsin Avenue, 
Bethesda, MD. 

Contact Person: Rita Anand, PhD, 
Scientific Review Administrator, Division of 
Scientific Review, National Institute of Child 
Health and Human Development, NIH, 9000 
Rockville Pike, MSC 7510, 6100 Building, 
Room 5B01, Bethesda, MD 20892, (301) 496- 
1487, anandr@mail.nih.gov. 

Name of Committee: National Institute of 
Child Health and Human Development Initial 
Review Group, Biobehavioral and Behavioral 
Sciences Subcommittee. 

Date: October 19—20, 2006. 

Time: 9 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Washington Plaza, 10 Thomas 
Circle, NW., Washington, DC 20005. 

Contact Person: Marita R. Hopmann, PhD, 
Scientific Review Administrator, Division of 
Scientific Review, National Institute of Child 
Health and Human Development, NIH, 6100 
Executive Boulevard, Room 5B01, Bethesda, 
MD 20892, (301) 435-6911, 
hopmannm@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS) 

Dated: September 13, 2006. 

Anna Snouffer, 

Acting Director, Office of Federal Advisory 
Committee Policy. 

[FR Doc. 06-8090 Filed 9-21-06; 8:45 am] 
- BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Office of the Director National 
Institutes of Health, Notice of Meeting 


Pursuant to section 10(a) of the 
Federal Advisory Committee Act, as 


amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
Advisory Committee on Research on 
Women’s Health. 


The meeting will be open to the 
public, with attendance limited to space 
available. Individuals who plan to 
attend and need special assistance, such 
as sign language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 


Name of Committee: Advisory Committee 
on Research on Women’s Health. 

Date: October 23-24, 2006. 

Time October 23, 2006, 9 a.m. to 5 p.m. 

Agenda: Provide advice to the Office of 
Research on Women’s Health (ORWH) on 
appropriate research activities with respect to 
women’s health and related studies to be 
undertaken by the national research 
institutes; to provide recommendations 
regarding ORWH activities; to meet the 
mandates of the office; and for discussion of 
scientific issues. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference — 
Room 10, Bethesda, MD 20892. 

Time: October 24, 2006, 9 a.m. to 12:30 
p.m. 

Agenda: Same as above. 

Place: National Institutes of Health, 
Building 31, 31 Center Drive, Conference 
Room 10, Bethesda, MD 20892. 

Contact Person: Joyce Rudick, Director; 
Program & Management, Office of Research 
on Women’s Health, Office of the Director, 
National Institutes of Health, Building 1, 
Room 201, Bethesda, MD 20892, 301/401- - 
1770. 

Information is also available on the 
Institute’s/Center’s home page: http:// 
www4.od.nih.gov/orwh/, where an agenda 
and any additional information for the 
meeting will be posted when available. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.14, Intramural Research 
Training Award; 93.22, Clinical Research 
Loan Repayment Program for Individuals 
from Disadvantaged Background, 93.232, 
Loan Repayment Program for Research 
Generally, 93.39, Academic Research 
Enhancement Award, 93.936, NIH Acquired 
Immunodeficiency Syndrome Research Loan 
Repayment Program; 93.187, Undergraduate 
Scholarship Program for Individuals from 
Disadvantaged Backgrounds, National 
Institutes of Health, HHS) 


Dated: September 15, 2006. 
Anna Snouffer, =) 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-8085 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review, Amended 
Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the Center for Scientific 
Review Special Emphasis Panel, 
October 2, 2006, 2 p.m. to October 2, 
2006, 5 p.m. National Institutes of 
Health, 6701 Rockledge Drive, Bethesda, 
MD 20892 which was published in the 
Federal Register on September 7, 2006, 
71 FR 52809-52810. 

The meeting will be held October 19, 
2006. The meeting time and location 
remain the same. The meeting is closed 
to the public. 


Dated: September 14, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal a 
Committee Policy. 


{FR Doc. 06—8091 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERIVCES 


National Institutes of Health 


Center for Scientific Review; Amended 
Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the Neural Degenerative 
Disorders and Glial Biology Study 
Section, October 4, 2006, 8 a.m. to 
October 5, 2006, 4 p.m., Wyndham 
Washington, DC, 1400 M Street, NW., 
Washington, DC, 20005 which was 
published in the Federal Register on _ 
September 7, 2006, 71 FR 52809-52810. 

The meeting will be held at the Hyatt 
Regency Bethesda, One Bethesda Metro 
Center, 7400 Wisconsin Avenue, 
Bethesda, MD 20814. The meeting dates 
and time remain the same. The meeting 
is closed to the public. 


Dated: September 14, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-8093 Filed $—21—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
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amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Member 
Conflicts: Networks and Models. 

Date: October 10, 2006. 

Time: 1 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Sally Ann Amero, PhD, 

. Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4190, 
MSC 7849, Bethesda, MD 20892, 301-435-— 
1159, ameros@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Special 
Topics: High Throughput Assays. 

Date: October 11, 2006. 

Time: 11:30 a.m. to 2:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701- 
Rockledge Drive, Bethesda, MD 20892, . 
(Telephone Conference Call). 

Contact Person: Geoffrey White, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5148, 
MSC 7849, Bethesda, MD 20892, 301-435- 
2417, whitege@csr.nih.gov. 


Name of Committee: Musculoskeletal, Oral 
and Skin Sciences Integrated Review Group, 
Skeletal Biology Structure and Regeneration 
Study Section. 

Date: October 15-17, 2006. 

Time: 8 a.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Latham Hotel, 3000 M Street, NW., 
Washington, DC 20007. 

Contact Person: Mehrdad M. Tondravi, 
PhD, Scientific Review Administrator, Center 
for Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4108, 
MSC 7814, Bethesda, MD 20892, 301-435- 
1173, tondravm@csr.nih.gov. 


Name of Committee: Oncological Sciences 
Integrated Review Group, Tumor Cell Biology 
Study Section. 

Date: October 16-17, 2006. 

Time: 8 a.m. to 5:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Wyndham Washington, DC, 1400 M 
Street NW., Washington, DC 20005. 


Contact Person: Angela Y. Ng, PhD, MBA, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6200, 
MSC 7804, (For courier delivery, use MD 
20817), Bethesda, MD 20892, 301-435-1715, 
nga@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Small 
Business: Medical Imaging and Exploratory 
Ultrasound. 

Date: October 16-17, 2006. 

Time: 8 a.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Crowne Plaza—Silver Spring, 8777 
Georgia Avenue, Silver Spring, MD 20910. 

Contact Person: Xiang-Ning Li, PhD, MD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5112, 
MSC 7854, Bethesda, MD 20892, 301-435-— 
1744, lixiang@csr.nih.gov. 


Name of Committee: Cardiovascular 
Sciences Integrated Review Group, 
Atherosclerosis and Inflammation of the 
Cardiovascular System Study Section. 

Date: October 16-17, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Savoy Suites of Georgetown, 2505 
Wisconsin Avenue, NW., Washington, DC 
20007. 

Contact Person: Larry Pinkus, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4132, 
MSC 7802, Bethesda, MD 20892, 301-435- 
1214, pinkus]@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Parasitic 
Pathogens. 

Date: October 17, 2006. 

Time: 1 p.m. to1:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephond Conference Call). 

Contact Person: Fouad A. El-Zaatari, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3206, 
MSC 7808, Bethesda, MD 20814-9692, 301— 
435-1149, elzaataf@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Vascular 
Biology. 

Date: October 18, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Watergate, 2650 Virginia 
Avenue, NW., Washington, DC 20037. 

Contact Person: Bukhtiar H. Shah. DVM, 
PhD, Scientific Review Administrator, Center 
for Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4095], 
MSC 7822, Bethesda, MD 20892, 301-435- 
1233, shahb@csr.nih.gov. 


Name of Committee: Biobehavioral and 
Behavioral Processes Integrated Review 
Group, Child Psychopathology and 
Developmental Disabilities Study Section. 


Date: October 19-20, 2006. 
Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Melrose Hotel, 2430 Pennsylvania 
Ave., NW., Washington, DC 20037. 

Contact Person: Jane A. Doussard- 
Roosevelt, PhD, Scientific Review 
Administrator, Center for Scientific Review, 
National Institutes of Health, 6701 Rockledge 
Drive, Room 3184, MSC 7848, Bethesda, MD 
20892, (301) 435-4445, doussarj@csr.nih.gov. 


Name of Committee: Biobehavioral and 
Behavioral Processes Integrated Review 
Group, Language and Communication Study 
Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Georgetown Suites, 1111 30th Street, 
NW., Washington, DC 20007. 

Contact Person: Weijia Ni, PhD, Scientific 
Review Administrator, Center for Scientific 
Review, National Institutes of Health, 6701 
Rockledge Drive, Room 3190, MSC 7848, (for 
overnight mail use room # and 20817 zip), 
Bethesda, MD 20892 (301) 435-1507, 
niw@csr.nih.gov. 


Name of Committee: Health of the 
Population Integrated Review Group, 
Behavioral Genetics and Epidemiology Study 
Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Doubletree Hotel, 1515 Rhode 
Island Ave., NW., Washington, DC 20005. 

Contact Person: Elisabeth Koss, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3152, 


- MSC 7770, Bethesda, MD 20892, (301) 435- 


0906, kosse@csr.nih.gov. 


Name of Committee: Endocrinology, 
Metabolism, Nutrition and Reproductive 
Sciences Integrated Review Group, Cellular 
Aspects of Diabetes and Obesity Study 
Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Doubletree Hotel Bethesda, 8120 
Wisconsin Ave., Bethesda, MD 20814. 

Contact Person: Ann A. Jerkins, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6154, — 
MSC 7892, Bethesda, MD 20892, (301) 435- 
4514, jerkinsa@csr.nih.gov. 

‘Name of Committee: Hematology 
Integrated Review Group, Erythrocyte and 
Leukocyte Biology Study Section. 

Date: October 19, 2006. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications and/or proposals. _ 

Place: Wyndham Washington, DC, 1400 M 
Street, NW., Washington, DC 20005 

Contact Person: Delia Tang, MD, Scientific 
Review Administrator, Center for Scientific 
Review, National Institutes of Health, 6701 
Rockledge Drive, Room 4126, MSC 7802, 
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Bethesda, MD 20892, (301) 435-2506, 
tangd@csr.nih.gov. 

Name of Committee: Biology of 
Development and Aging Integrated Review 
Group, Development—2 Study Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The River Inn, 925 Twenty-Fifth 
Street, Washington, DC 20037. 

Contact Person: Neelakanta Ravindranath, 
PhD, MVSC, Scientific Review 
Administrator, Center for Scientific Review, 
National Institutes of Health, 6701 Rockledge 
Drive, Room 5140, MSC 7843, Bethesda, MD 
20892, 301-435-1034, ravindrn@csr.nih.gov. 


Name of Committee: Immunology 
Integrated Review Group, Hypersensitivity, 
Autoimmune, and Immune-mediated 
Diseases Study Section. 

Date: October 19—20, 2006. 

Time: 8 a.m. to 3:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Wyndham City Center, 1143 New 
Hampshire Ave., NW., Washington, DC 
20037. 

Contact Person: Bahiru Gametchu, DVM, 
PhD, Scientific Review Administrator, Center 
for Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4204, 
MSC 7812, Bethesda, MD 20892, 301-435— 
1225, gametchb@csr.nih.gov. 


Name of Committee: Immunology 
Integrated Review Group, Immunity and Host 
Defense Study Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. : 

Agenda: To review and evaluate grant 
applications. 

Place: Ramada Inn Rockville, 1775 
Rockville Pike, Rockville, MD 20852. 

Contact Person: Patrick K. Lai, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 2215, 
MSC 7812, Bethesda, MD 20892, 301—435— 
1052, laip@csr.nih.gov. 


_ Name of Committee: Health of the 
Population Integrated Review Group, Nursing 
Science: Children and Families Study 
Section. 

Date: October 19, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott Suites, 6711 
Democracy Boulevard, Bethesda, MD 20817. 

Contact Person: Melinda Tinkle, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3141, 
MSC 7770, Bethesda, MD 20892, (301) 594— 
6594, tinklem@csr.nih.gov. 


Name of Committee: Risk, Prevention and 
Health Behavior INtegrated Review Group, 
Psychosocial Risk and Disease Prevention 
Study Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. : 

Place: The Doubletree Hotel, 1515 Rhod 
Island Ave., NW., Washington, DC 20005. 


Contact Person: Martha Faraday, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3110, 
MSC 7808, Bethesda, MD 20892, 301—435— 
3575, faradaym@esr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, F07 
Immunology Fellowship and AREA. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Paek-Gyu Lee, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4095D, 
MSC 7812, Bethesda, MD 20892, (301) 402— 
7391, leepg@csr.nih.gov. 

Name of Committee: Cardiovascular 
Sciences Integrated Review Group, 
Cardiovascular Differentiation and 
Development Study Section. 

Date: Octaber 19-20, 2006. 

Time: 8 a.m. to 1 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Beacon Hotel and Corporate 
Quarters, 1615 Rhode Island Avenue, NW., 
Washington, DC 20036. 

Contact Person: Maqsood A. Wani, PhD, 
DVM, Scientific Review Administrator, — 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge Drive, 
Room 2114, MSC 7814, Bethesda, MD 20892, 
301-435-2270, wanimaqs@csr.nih.gov. 


Name of Committee: Health of the 
Population Integrated Review Group, 
Epidemiology of Cancer Study Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Admiral Fell Inn, 888 South 
Broadway, Baltimore, MD 21231. 

Contact Person: Denise Wiesch, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3150, 
MSC 7770, Bethesda, MD 20892, (301) 435— 
0684, wieschd@csr.nih.gov. 


Name of Committee: Brain Disorders and 
Clinical Neuroscience Integrated Review 
Group, Neural Basis of Psychopathology, 
Addictions and Sleep Disorders Study 
Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Watergate, 2650 Virginia 
Avenue, NW., Washington, DC 20037. 

Contact Person: Julius Cinque, MS, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5186, 


_ MSC 7846, Bethesda, MD 20892, (301) 435— 


1252, cinquej@csr.nih.gov. 

Name of Committee: Health of the 
Population Integrated Review Group, Kidney, 
Nutrition, Obesity and Diabetes Study 
Section. 


Date: October 19, 2006. 

Time: 8 a.m. to 7 p.m. 

Agenda: To review and evaluate grant 
applications. ~ 

Place: Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue, Chevy Chase, MD 20815. 

Contact Person: Christopher T. Sempos, 
PhD, Scientific Review Administrator, Center 
for Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3146, 
MSC 7770, Bethesda, MD 20892, (301) 451- 
1329, semposch@csr.nih.gov. 

Name of Committee: Bioengineering 
Sciences & Technologies Integrated Review 
Group, Biomaterials and Biointerfaces Study 
Section. 

Date: October 19-20, 2006. 

Time: 8 a.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

’ Place: Holiday Inn Select Bethesda, 8120 


Wisconsin Ave, Bethesda, MD 20814. 


Contact Person: Alexander Gubin, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4196, 
MSC 7812, Bethesda, MD 20892, 301—435-— 
2902, gubina@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, 
Computational Biophysics Panel. 

Date: October 19, 2006. 

Time: 8:30 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Crowne Plaza Union Square, 480 
Sutter Street, San Francisco, CA 94108. 

Contact Person: George W. Chacko, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4186, 
MSC 7849, Bethesda, MD 20892, 301-435— 
1220, chackoge@csr.nih.gov. 


Name of Committee: Immunology 
Integrated Review Group, Cellular and 
Molecular Immunology—B Study Section. 

Date:-October 19-20, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Residence Inn Bethesda, 7335 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: Betty Hayden, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4206, 


‘MSC 7812, Bethesda, MD 20892, 301-435— 


1223, haydenb@csr.nih.gov. 


Name of Committee: Biobehavioral and 
Behavioral Processes Integrated Review 
Group, Biobehavioral Mechanisms of 
Emotion, Stress and Health Study Section. 

Date: October 19-20, 2006. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hotel Helix, 1430 Rhode Island 
Avenue, NW., Washington, DC 20005. 

Contact Person: Maribeth Champoux, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3182, 
MSC 7759, Bethesda, MD 20892, 301-594— 
3163, champoum@esr.nih.gov. 
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Name of Committee: Genes, Genomes, and 
Genetics Integrated Review Group, Genetics 
of Health and Disease Study Section. 

Date: October 19-20, 2006. 

Time: 9 a.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Watergate, 2650 Virginia 
Avenue, NW., Washington, DC 20037. 

Contact Person: Chery] M. Corsaro, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 2204, 
MSC 7890, Bethesda, MD 20892, (301) 435- 
1045, corsaroc@csr.nih.gov. 

Name of Committee: Biology of 
Development and Aging Integrated Review 
Group, International and Cooperative 
Projects—1 Study Section. 

Date: October 20, 2006. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: The Doubletree Hotel, 1515 Rhode 
Island Avenue, NW., Washington, DC 20005. 

Contact Person: Manana Sukhareva, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3214, 
MSC 7808, Bethesda, MD 20892, 301-435- 
1116, sukharem@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Community 
Level Health Promotion R21, R15 and RO3’s. 

Date: October 20, 2006. 

Time: 8:30 a:m. to 5:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott Suites,6711 _ 
Democracy Boulevard, Bethesda, MD 20817. 

Contact Person: Fungai F. Chanetsa, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3135, 

‘MSC 7770, Bethesda, MD 20892, 301-435- 
1262, chanetsaf@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Stress . 
Biomarkers as Disease Risk Factors. 

Date: October 20, 2006. 

Time: 8:30 a.m. to 9:30 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hotel Helix, 1430 Rhode Island 
Avenue, NW., Washington, DC 20005. 

Contact Person: Luci Roberts, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3188, 
MSC 7848, Bethesda, MD 20892, (301) 435— 
0692, roberlu@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Heart 
Development and Vascular Remodeling. 

Date: October 20, 2006. 

Time: 9 a.m. to 10:30 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Beacon Hotel and Corporate 
Quarters, 1615 Rhode Island Avenue, NW., 
Washington, DC 20036. 

Contact Person: Anshumali Chaudhari, 
PhD, Scientific Review Administrator, Center 
for Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4124, 


MSC 7802, Bethesda, MD 20892, (301) 435- 
1210, chaudhaa@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, 
Collaborative Applications in Child. 
Psychopathology. 

Date: October 20, 2006. 

Time: 1 p.m. to 3 p.m.. 

Agenda: To review and evaluate grant 
applications. 

Place: Melrose Hotel, 2430 Pennsylvania 


Ave., NW., Washington, DC 20037. 


Contact Person: Jane A. Doussard- 
Roosevelt, PhD, Scientific Review 
Administrator, Center for Scientific Review, 
National Institutes of Health, 6701 Rockledge 
Drive, Room 3184,-MSC 7848, Bethesda, MD 


20892, (301) 435-4445, doussarj@csr.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93.333, 
93.337, 93.393—93.396, 93.837-93.844, 
93.846—93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 


Dated: September 14, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory . 
Committee Policy. 


[FR Doc. 06—8094 Filed 9-21-06; 8:45 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Amended 
Notice of Meeting 


Notice is hereby given of a change in 
the meeting of the Intercellular 
Interactions Study Section, October 3, 
2006, 8 a.m. to October 4, 2006, 6:30 
p.m., Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814 which 
was published in the Federal Register 
on September 7, 2006, 71 FR 52809- 
52810. 

The meeting will be held at The 
Watergate, 2650 Virginia Avenue, NW., 
Washington, DC 20037. The meeting 
dates and time remain the same. The 
meeting is closed to the public. 

Dated: September 14, 2006. 

Anna Snouffer, 

Acting Director, Office of Federal Advisory 
Committee Policy. 

[FR Doc. 06-8095 Filed 9-21-06; 8:45 am] 
BILLING CODE 4140-01-m 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Prospective Grant of an Option to a 
Co-Exclusive License: Development of 
Antibody-Based Therapeutics That 
Specifically Bind the Platelet-Derived 
Growth Factor Receptor Alpha 
(CD140A/PDGFR2/PDGFRA) 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: This is notice, in accordance 
with 35 U.S.C. 209(c)(1) and 37 CFR 
404.7(a)(1)(i), that the National 
Institutes of Health (NIH), Department 
of Health and Human Services, is 
contemplating the grant of an option to 
a co-exclusive commercialization 
license to practice the inventions 
embodied in any or all of (a) U.S. 
patents 5,468,468 (11/21/1995); 
5,833,986 (11/10/1998); 5,863,739 (01/ 
26/1999); 5,965,359 (10/12/1999); 
6,228,600 (05/08/2001) and 6,660,488 
(12/09/2003), (b) U.S. patent 
applications 07/308,282 (02/09/1989, 
now abandoned), 07/915,884 (7/20/ 
1992, now abandoned), 08/439,095 (05/ 
11/1995, pending), 10/700,249 (11/03/ 
2003, pending) and (c) foreign 
applications corresponding to PCT 
Patent Application PCT/US90/00617 
entitled ‘“Type Alpha Platelet Derived 
Growth Factor Receptor Gene’, 
published as WO 90/10013 (9/7/1990) to 
AstraZeneca Pharmaceuticals LP having 
a principal place of business in Boston, 
MA. 


The prospective option to a co- 
exclusive license will have a Licensed 
Territory which is worldwide. The 
prospective option to the co-exclusive 
license will have a Field of Use limited 
to the development of compositions and 
methods of utilizing antibody-based 
products that specifically bind the alpha 
platelet-derived growth factor receptor 
(a -PDGFR/CD140a/PDGFRA/PDGF2/ 
PDGFR-a), for the treatment of cancer 
and diagnostics specifically useful: 
therewith. Only a single option to a co- 
exclusive license will be granted. This 
notice modifies the notice previously 
published at FR 69(165): 52514-15 
(August 26, 2004). 


DATES: Only written comments and/or 
applications for a license which are 
received by NIH within sixty (60) days 
of this notice will be considered. 
Comments and/or objections filed in 
response to the notices of January 27, 
1993, February 15, 1994 and August 26, 
2004 are not considered responsive to 
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this notice and will not be treated as 
objections thereto. 
ADDRESSES: Requests for a copy of these 
patent applications, inquiries, comment 
and other materials relating to the 
contemplated license should be directed 
to Susan S. Rucker, Esq., Senior 
Technology Licensing Specialist, Office 
of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
435-4478; fax: 301/402-0220; or e-mail: 
ruckersu@mail.nih.gov. A signed 
Confidentiality Agreement (CDA) will 
be required to receive copies of the 
patent applications not otherwise 
publicly available. Interested parties 
may obtain copies of U.S. patents and 
pending U.S. patent applications at 
http://www.uspto.gov. European patents 
and patent applications as well as other 
international patent documents are 
available at: http://www.epoline.org. 
Information on Canadian Patents is 
available at: http://patents1.ic.gc.ca/. 
SUPPLEMENTARY INFORMATION: The 
patents and patent applications describe 
and claim compositions and methods 
that incorporate or are derived from the 
molecule known as.alpha platelet- 
derived growth factor receptor (a- 
PDGFR). o-PDGFR is also known as 
CD140a/PDGFRA/PDGF2/PDGFR-a. 
PDGFR-o is a type III receptor tyrosine 
kinase characterised by an extracellular 
domain having five IgG-like domains, a 
transmembrane domain and a catalytic 
intracellular domain. Research suggests 
it has autocrine and paracrine signaling 
capability. PDGFRA expression and 
signaling have been linked to 
tumorigenesis and its activity, although 
not always coupled with over- 
expression, has been implicated in a 
number of cancers including lung 
cancer, ovarian cancer, prostate cancer, 
glioblastoma and melanoma. 

The prospective option to a co- 
exclusive license will be royalty bearing 


_and will comply with the terms and 


conditions of 35 U.S.C. 209 and 37 CFR 
404.7. This prospective option to a co- 
exclusive license may be granted unless 
within sixty (60) days from the date of 


' this published notice, NIH receives 


written evidence and argument that 
establishes that the grant of the license 
would not be consistent with the 
requirements of 35 U.S.C. 209 and 37 
CFR 404.7. 

Applications for a license (i.e., a 
completed “Application for License to 
Public Health Service Inventions’*) in 
the indicated exclusive field of use filed 
in response to this notice will be treated 
as objections to the grant of the 
contemplated option to a co-exclusive 


license. Comments and objections will 


- not be made available for public 


inspection and, to the extent permitted 
by law, will not be subject to disclosure 
under the Freedom of Information Act 5 
U.S.C. 552. 

Dated: September 18, 2006. 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


{FR Doc. 06-8083 Filed 9—21—06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Office of Grants and Training, Citizens 
Corps; Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: DHS, Office of Grants and 
Training, Citizens Corps. 

ACTION: Notice and request for 
comments. 


SUMMARY: Department of Homeland 
Security (DHS), has submitted the 
following information collection to the 
Office of Management and Budget 
(OMB) for review and clearance in 
accordance with the requirements of the 
Paperwork Reduction Act of 1995. The 
submission describes the nature of the 
information collection, the categories of 
respondents, the estimated burden (i.e., 
the time, effort and resources used by 
respondents to respond) and cost, and 
includes the actual data collection 
instruments DHS will use. 

Title: Citizens Corps Individual 
Registration. 

OMB Number: 1660-0078. 

Abstract: This information collection 
will enable Citizens Corps.to operate 
effective and efficiently to regularize 
and coordinate activities between 
Citizens Corps and those groups active 
in education, training and coordinating 
volunteers in crime prevention, disaster 
preparedness, mitigation, public health 
and safety issues. 

Affected Public: Individual citizens. 

Number of Respondents: 20,000 per 

ear. 

Estimated Time per Respondent: 5 
minutes. 

Estimated Total Annual Burden 
Hours: 1,666.66. 

Frequency of Response: On occasion. 

Comments: Interested persons are 
invited to submit written comments on 
the proposed information collection to’ 


‘the Office of Information and Regulatory 


Affairs, Office of Management Budget, 
Attention: Nathan Lesser, Desk Officer, 
Department of Homeland Security/and 


sent via electronic mail to 


\ oira_submission@omb.eop.gov or faxed 


to (202) 395-6974. Comments must be 
submitted on or before October 23, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
should be made to Chief, Records 
Management, DHS, Office of 
Community Preparedness, Karen Marsh, 
810 7th Street, NW., Washington, DC 
20531, Karen.Marsh@dhs.gov, phone 
number (202) 577-9820 and fax number 
(202) 786-9619. 

Dated: September 15, 2006. 
Charlie Church, 
Chief Information Officer, Information and 
Technology Division, Preparedness 


Directorate, Department of Homeland 
Security. 


[FR Doc. 06-7872 Filed 9-21-06; 8:45 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Office of Grants and Training, Citizens 
Corps; Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: DHS, Office of Grants and 
Training, Citizens Corps. 


ACTION: Notice and request for 
comments. 


SUMMARY: Department of Homeland 
Security (DHS), has submitted the 
following information collection to the 
Office of Management and Budget 
(OMB) for review and clearance in 
accordance with the requirements of the 
Paperwork Reduction Act of 1995. The 
submission describes the nature of the 
information collection, the categories of 
respondents, the estimated burden (i.e., 
the time, effort and resources used by 
respondents to respond) and cost, and 
includes the actual data collection | 
instruments DHS will use. 

Title: Citizens Corps Council & CERT 
Program Registration. 

OMB Number: 1660-0079. 

Abstract: This information collection 
will enable Citizens Corps to operate 
effectively and efficiently to regularize 
and coordinate activities between 
Citizens Corps and those groups active 
in education, training and coordinating 
volunteers in crime prevention, disaster 
preparedness, mitigation, public health 
and safety issues. 

Affected Public: State and local 
Citizens Corps Councils and CERT 
Programs. 

Number of Respondents: 500 per year. 
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Estimated Time per Respondent: 1 


our. 

Estimated Total Annual Burden 
Hours: 500. 

Frequency of Response: On occasion. 

Comments: Interested persons are 
invited to submit written comments on 
the proposed information collection to 
the Office of Information and Regulatory 
Affairs, Office of Management Budget, 
Attention: Nathan Lesser, Desk Officer, 
Department of Homeland Security/ and 
sent via electronic mail to 
oira_submission@omb.eop.gov or faxed 
to (202) 395-6974. Comments must be 
submitted on or before October 23, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
should be made to Chief, Records 
Management, DHS, Office of 
Community Preparedness, Karen Marsh, 
810 7th Street, NW., Washington DC 
20531, Karen.Marsh@dhs.gov, phone 
number (202) 577-9820 and fax number 
(202) 786-9619. 

Dated: September 15, 2006. 
Charlie Church, 
Chief Information Officer, Information and 
Technology Division, Preparedness 
Directorate, Department of Homeland 
Security. 
{FR Doc. 06-7873 Filed 9-21-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Office of Grants and Training, Office of 
Community Preparedness; Agency 
information Collection Activities: 
Submission for OMB Review; 
Comment Request 


AGENCY: DHS, Office of Grants and 
Training, Office of Community 
Preparedness. 

ACTION: Notice and request for 
comments. 


SUMMARY: Department of Homeland 

Security (DHS), has submitted the 
’ following information collection to the 
Office of Management and Budget 
(OMB) for review and clearance in 
accordance with the requirements of the 
Paperwork Reduction Act of 1995. The 
submission describes the nature of the 
information collection, the categories of 
respondents, the estimated burden (i.e., 
the time, effort and resources used by 
respondents to respond) and cost, and 
includes the actual data collection 
instruments DHS will use. 

Title: Community Preparedness and 
Participation Survey. 

OMB Number: 1670-NEW. 


Abstract: This information collection 
will enable Citizens Corps to operate 
effective and efficiently to regularize 
and coordinate activities between 
Citizens Corps and those groups active 
in Citizen Corps mission areas. 

Affected Public: Individuals and 
households. 

Number of Respondents: 13,200 per 


ear. 

Estimated Time per Respondent: .334 
hour. 

Estimated Total Annual Burden 
Hours: 4,408.80. 

Frequency of Response: Once per 
year. 

Comments: Interested persons are 
invited to submit written comments on 
the proposed information collection to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Attention: Nathan Lesser, Desk 
Officer, Department of Homeland 
Security/and sent via electronic mail to 
oira_submission@omb.eop.gov or faxed 
to (202) 395-6974. Comments must be 
submitted on or before October 23, 
2006. ‘ 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
should be made to Chief, Records 


~ Management, DHS, Office of 


Community Preparedness, Karen Marsh, 
810 7th Street, NW., Washington, DC 
20531, Karen.Marsh@dhs.gov, phone 
number (202) 577-9820 and fax number 
(202) 786-9619. 


Charlie Church, 


Chief Information Officer, Information and 
Technology Division, Preparedness 
Directorate, Department of Homeland 
Security. 

[FR Doc. 06-7874 Filed 9-21-06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5037-N-67 ] 


Notice of Submission of Proposed 
Information Collection to OMB; 
Emergency Comment Request 
Servicemembers Civil Relief Notice 


AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 

ACTION: Notice of proposed information 
collection. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for. 
emergency review and approval, as 
required by the Paperwork Reduction 


Act. The Department is soliciting public ; 
comments on the subject proposal. 4 
DATES: Comments Due Date: October 6, 
2006. 

ADDRESSES: Interested persons are 

invited to submit comments regarding 

this proposal. Comments must be 

received within fourteen (14) days from 

the date of this Notice. Comments 

should refer to the proposal by name 

and should be sent to: HUD Desk 

Officer, Office of Management and 
Regulatory Affairs, Office of 

Management and Budget, New 

Executive Office Building, Washington, 

DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

Lillian L. Deitzer, Departmental Reports 
Management Officer, Q(DAM, 

Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410; e-mail 
Lillian_L_Deitzer®@HUD.gov; telephone 

(202) 708-2374. This is not a toll-free 
number. Copies of available documents 
submitted to OMB may be obtained 

from Ms. Deitzer. 

SUPPLEMENTARY INFORMATION: This 

Notice informs the public that the U.S. 
Department of Housing and Urban 
Development (HUD) has submitted to 

‘OMB, for emergency processing, a 

proposed information collection 

requirement as described below. This 

Notice is soliciting comments from 4 
members of the public and affecting ; 
agencies concerning the proposed Re 
collection of information to: (1) Evaluate 
whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 

information will have practical utility; 

(2) Evaluate the accuracy of the agency’s 
estimate of the burden of the proposed 
collection of information; (3) Enhance 

the quality, utility, and clarity of the 
information to be collected; and (4) 
Minimize the burden of the collection of 
information on those who are to 

respond; including through the use of 
appropriate automated collection 
techniques or other forms of information 
technology, e.g., permitting electronic 
submission of responses. 

This Notice also lists the following 
information: 

Title of Proposal: Servicemembers 
Civil Relief Notice. 

Description of Information Collection: 
The proposed information collection is 
intended to provide a statement or 
notice to homeowners in default 
explaining the mortgage and foreclosure 
rights of servicemembers and their 
dependents under the Servicemembers 
Civil Relief Act (50 U.S.C. App. §§ 501- 
596), including the toll-free military one 


| 

> | 
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source number to call if 
servicemembers, or their dependents 
require further assistance. This 
notification is required under section 
106(c)(5)(A)(ii) of the Housing and 
Urban Development Act (12 U.S.C. - 
1701x(c)(5)(A)(ii)) as amended by 
Section 688 of the National Defense 
Authorization Act for fiscal year 2006 
(Pub. L. 109-163, enacted January 06, 
2006) and must be made within 45 days 
from the date the missed payment was 
due unless the homeowner pays the 
overdue amount before the expiration of 
the 45-day period. All mortgage loans, 
including conventional mortgages and 
mortgages insured by HUD are subject to 
this notification requirement. 


OMB Control Number: To be assigned. 


Agency Form Numbers: HUD form _ 
92070. 


Members of Affected Public: Business 
or other for-profit. 


Estimation of the total numbers of 
hours needed to prepare the information 
collection including number of 
respondents, frequency of responses, 
and hours of response: The estimated 
number of burden hours needed to 
prepare the information collection is 
533,744; the number of respondents is 
7,747 generating approximately : 
2,113,195 annual responses (form HUD 
92070); the frequency of response is 
once per loan default, and the estimated 
time needed to prepare the responses is 
15 minutes. 


Status: Proposed new collection. 
Authority: The Paperwork Reduction Act 
of 1995, 44 U.S.C. Chapter 35, as amended. 
Dated: September 19, 2006. 
Lillian L. Deitzer, 


Departmental Reports Management Officer, 
Office of the Chief Information Officer. 

[FR Doc. 06-8116 Filed 9-21-06; 8:45 am] © 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND - 
URBAN DEVELOPMENT 


[Docket No. FR-5037—N-66] 


Notice of Submission of Proposed 
Information Collection to OMB; 
Revitalization Area Designation and 
Management 


AGENCY: Office of the Chief Information 
Officer, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 

sub) ect proposal. 

e Department accepts requests from 
local governments or interested 
nonprofit organizations to designate 
specified geographic areas as 
revitalization areas. A request must 
describe the nominated area in terms of 
census block groups. 

DATES: Comments Due Date: October 23, 
2006. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
approval Number (2502—New) and 
should be sent to: HUD Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax: 202-395-6974. © 

FOR FURTHER INFORMATION CONTACT: 
Lillian Deitzer, Departmental Reports 
Management Officer, QDAM, . 
Department of Housing and Urban 


- Development, 451 Seventh Street, SW., 


Washington, DC 20410; e-mail 
Lillian_L._Deitzer@HUD.gov or 
telephone (202) 708-2374. This is not a 
toll-free number. Copies of available 
documents submitted to OMB may be 


- obtained from Ms. Deitzer or from 


HUD’s Web site at http:// 
hlannwp031.hud.gov/po/i/icbts/ 
collectionsearch.cfm. 


SUPPLEMENTARY INFORMATION: This 
notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB a 
request for approval of the information 
collection described below. This notice 
is soliciting comments from members of 
the public and affecting agencies 
concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) Evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) Enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) Minimize the 
burden of the collection of information 
on those who are to respond; including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

This notice also lists the following 
information: 

Title of Proposal: Revitalization Area 
Designation and Management. 

OMB Approval Number: 2502—New. 

Form Numbers: None. 

Description of the Need for the 
Information and Its Proposed Use: The 
Department accepts requests from local 
governments or interested nonprofit 
organizations to designate specified 
geographic areas as revitalization areas. 
A request must describe the nominated 
area in terms of census block groups. 

Frequency of Submission: On. 
Occasion. 

Reporting Burden: 


Number of 
respondents 


Annual 
responses 


Hours per 
response 


Reporting Burden 


2 24 


Total Estimated Burden Hours: 24. 

Status: New Collection. 

Authority: Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 35, as 
amended. 

Dated: September 19, 2006. 

Lillian L. Deitzer, 

Departmental Paperwork Reduction Act - 
Officer, Office of the Chief Information 
Officer. 

[FR Doc. 06-8117 Filed 9—21—06; 8:45 am] - 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5045—N-38] 


Federal Property Suitable as Facilities 
To Assist the Homeless 


AGENCY: Office of the Assistant 


- Secretary for Community Planning and 


Development, HUD. 
ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 


DATES: Effective Date: September 22, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, Department of Housing . 
and Urban Development, Room 7262, 
451 Seventh Street SW., Washington, 
DC 20410; telephone (202) 708-1234; 


x Burden 
hours 
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TTY number for the hearing- and 
speech-impaired (202) 708-2565, (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 1-800-927-7588. 

SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88—2503-—OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, ~ 
identifying unutilized, underutilized, 
excess and surplus Federal buildings 
and real property that HUD has 
reviewed for suitability for use to assist 
the homeless. Today’s Notice is for the 
purpose of announcing that no 
additional properties have been 
determined suitable or unsuitable this 
week. 


Dated: September 14, 2006. 
Mark R. Johnston, 


Acting Deputy Assistant Secretary for Special 
Needs. 


, [FR Doc. 06-7754 Filed 9-21-06; 8:45 am] 
BILLING CODE 4210-67-M 


_ DEPARTMENT OF THE INTERIOR 


Office of the Secretary 
Sunshine Act; Notice of Meetings 


TIME AND DATE: 1 p.m. to 6 p.m. October 
25, 2006; and 8:30 a.m. to 5:30 p.m. 
October 27, 2006; times Atlantic 
Standard Time. : 
PLACE: Ballroom, Frenchman’s Reef 
Hotel, St. Thomas, U.S. Virgin Islands. 
. STATUS: The Department of the Interior, 
- as co-chair with the Department of 
Commerce, on behalf of the U.S. Coral 
Reef Task Force, announces a public 
meeting of the Task Force. 
MATTERS TO BE CONSIDERED: Updates on 
implementation of Local Action 
Strategies, impacts of coral bleaching in 
the Caribbean, International approaches 
to coral reef conservation, Virgin Island 
accomplishments and public comments 
on coral reef issues generally. The 
agenda will be available from the 
contact person below and published on 
the Task Force Web site at http:// 
www.coralreef.gov when finalized. 
REGISTRATION AND EXHIBITS: There is no 
charge to attend this meeting. Space is 
also available for those desiring to have 
exhibits. Registration information for 
attendance and for exhibits, along with 
information on rooms, parking and 
related items, is available on the Task 
Force Web site noted above. Exhibits 
must be registered well in advance of 
the meeting. 
FOR FURTHER INFORMATION CONTACT: 
Those desiring to obtain additional 


information should contact Randal 
Bowman at the office of the Assistant 
Secretary for Fish and Wildlife Parks, 
Department of the Interior, 1849 C 
Street, NW., MS—MIB-3156, Attn: 
CRTF, Washington, DC 20240, 
telephone 202-219-1037, e-mail 
Randal_Bowman@ios.doi.gov. 


PUBLIC COMMENTS: Written statements of 
any length may be submitted to the Task 
Force through the above address, or 
delivered to the Task Force staff at the 
meeting. Those desiring to testify before 
the Task Force should register to do so 
through the above contact person, or 
upon arrival at the meeting, and should 
plan on summarizing their actual 
statements in 3 or 4 minutes due to the 
large number of anticipated witnesses. 
All written statements will be 
considered in their entirety. Wherever 
possible, those with similar viewpoints 
or messages are encouraged to make 
joint statements. Testimony will be 


- received on the afternoon of October 25. 


Dated: September 18, 2006. 
David M. Verhey, 


Acting Assistant Secretary for Fish and 
Wildlife and Parks. 


{FR Doc. 06-8188 Filed 9-20-06; 3:18 pm] 
BILLING CODE 4310-55-P 


_ DEPARTMENT OF THE INTERIOR 


Fish and Wildlife Service 


Draft Recovery Pian for Listed Species 
of the Rogue Valley Vernal Pool and 
Illinois Valley Wet Meadow 
Ecosystems 


AGENCY: Fish and Wildlife Service, 
Interior. : 

ACTION: Notice of document availability 
for review and comment. 


SUMMARY: The U.S. Fish and Wildlife 
Service (“‘we’’) announces the 
availability of the Draft Recovery Plan 
for Listed Species of the Rogue Valley 
Vernal Pool and Illinois Valley Wet 
Meadow Ecosystems for public review 
and comment. 

DATES: Comments on the draft recovery 
plan must be received on or before 
November 21, 2006. 

ADDRESSES: Copies of the draft recovery 
plan are available by request from the 
U.S. Fish and Wildlife Service, 
Roseburg Field Office, 2900 NW., 
Stewart Parkway, Roseburg, Oregon 
97470 (phone: 541-957-3474). Written 
comments and materials regarding this 
draft recovery plan should be addressed 
to the Field Supervisor at the above - 
Roseburg address. An electronic copy of 
the draft recovery plan is also available 


at http://endangered.fws.gov/recovery/ 
index.html#plans. 


FOR FURTHER INFORMATION CONTACT: Sam 
Friedman, Botanist, at the above 
Roseburg address. 


SUPPLEMENTARY INFORMATION: 


Background 


Restoring endangered or threatened 
animals and plants to the point where 
they are again secure, self-sustaining 
members of their ecosystems is a 
primary goal of our endangered species 
program. The Endangered Species Act 
(16 U.S.C. 1531 et seq.) (ESA) requires 
the development of recovery plans for 
listed species unless such a plan would 
not promote the conservation of a 
particular species. Recovery plans help 
guide the recovery effort by describing 
actions considered necessary for the 
conservation of the species, establishing 
criteria for downlisting or delisting 
listed species, and estimating time and 
cost for implementing the measures 
needed for recovery. 

Section 4(f) of the ESA requires that 
public notice, and an opportunity for 
public review and comment, be 
provided during recovery plan 
development. We will consider all 
information presented during the public 
comment period prior to approval of 
each new or revised recovery plan. 
Substantive comments on the recovery 
needs of the species or other aspects of 
recovery plan development may result 
in changes to the recovery plan. 
Substantive comments regarding 
recovery plan implementation may not 
necessarily result in changes to the 
recovery plan, but will be forwarded to 
appropriate Federal or other entities so 
that they can take these comments into 
account during the course of 
implementing recovery actions. 
Individual responses to comments will 
not be provided. 

Two federally endangered plant 
species that are endemic to southern 
Oregon are the primary focus of this 
draft recovery plan: Limnanthes 
floccosa ssp. grandiflora (large-flowered 
woolly meadowfoam) and Lomatium 
cookii (Cook’s lomatium). Site-specific 
information and recovery actions are 
also provided for one federally 
threatened animal, the vernal pool fairy 
shrimp (Branchinecta lynchi). In 
addition, site-specific information and 
recommendations for long term 
conservation are provided for nine 
species of conservation concern. 

The species addressed in this draft 
recovery plan occur in vernal pool, 
swale, or seasonal wet meadow habitats 
within southern Oregon and are largely 
confined to limited areas by topographic 
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constraints, soil types, and climatic 
conditions. Surrounding (or associated) - 
upland habitat is critical to the proper 
ecological function of these vernal pool 
habitats. Most of the vernal pool plants 
and animals addressed in the draft 
recovery plan have life histories adapted 
to the short period for growth and 
reproduction within inundated or 
drying pools and meadows interspersed 
with long dormant periods and extreme 
year-to-year variation in rainfall. 

The recovery actions described in this 
draft recovery plan include: (1) 
Protection, management, and restoration 
of vernal pool and wet meadow habitat; 
(2) population status surveys and 
monitoring; (3) research on biology and 
management of the species; and (4) 
enhancement of public awareness and 
participation in species recovery. 

The objective of this recovery plan is 
to recover the two endangered plants 
and the threatened animal species 
sufficiently to warrant delisting, and to 
ensure the long-term conservation of the 
nine taxa of concern. An interim goal is 
to downlist Lomatium cookii and 
Limnanthes floccosa ssp. grandiflora 
from endangered to threatened status. 


Public Comments Solicited 


We solicit written comments on the 
draft recovery plan described. All 
comments received by the date specified 
above will be considered prior to 
approval of this plan. 

Our practice is to make comments, 
including names and home addresses of 
respondents, available for public review 
during regular business hours. 
Individual respondents may request that 
we withhold their home addresses from 
the record, which we will honor to the 
extent allowable by law. There also may 
be circumstances in which we would 
withhold from the record a respondent’s 
identity, as allowable by law. If you 
wish us to withhold your name and/or 
address, you must state this 
prominently at the beginning of your 
comment, and you must provide a 
rationale for withholding this 
information, but you should be aware 
that we may be required to disclose your 
name and address pursuant to the 
Freedom of Information Act. However, 


we will not consider anonymous 


comments. We will make all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as - 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 
Comments and materials received will 
be available for public inspection, by 
appointment, during normal business 
hours at the above address. 


Authority 


The authority for this action is section 
4(f) of the Endangered Species Act, 16 
U.S.C. 1533(f). 

Dated: June 28, 2006. 

David J. Wesley, 

Acting Regional Director, Region 1, U.S. Fish 
and Wildlife Service. 

[FR Doc. 06-8047 Filed 9-21-06; 8:45 am] 


BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


Notice of Availability of Lake Havasu 
Field Office Proposed Resource 
Management Plan and Final 
Environmental Impact Statement 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of Availability (NOA) of 
Lake Havasu Field Office (LHFO) 
Proposed Resource Management Plan 
and Final Environmental Impact 
Statement (PRMP/FEIS). 


SUMMARY: In compliance with the 
Bureau of Land Management’s (BLM) 
planning regulations, Title 43 Code of 
Federal Regulations (CFR) 1610.2(f)(3) 
and the National Environmental Policy 


. Act (NEPA) Regulations, Title 40 CFR 


1502.9(a), the BLM hereby gives notice 
that the LHFO PRMP/FEIS is available 
for public review and comment. The 
planning area encompasses more than 
1.3 million acres of BLM-administered 
lands. 


DATES: Written protests on the PRMP/ 
FEIS will be accepted for 30 days 
following the date the Environmental 
Protection Agency publishes its NOA in 
the Federal Register. 

ADDRESSES: All protests must be in 


. writing and must be sent to the 


following address via regular mail or 

other delivery service. Protests must be 

postmarked no later than 30 days after 
the NOA is published in the Federal 

Register. The exact date will be 

published in local media and on our 

Web site, http://www.blm.gov/AZ/LUP/ 

havasu/lhfo_plan.htm. Extensions will 

not be granted. 
Protest letters must be sent to: 

U.S. Postal Service, Director, Bureau of 
Land Management, Attention: Brenda 
Williams (WO-210), P.O. Box 66538, 
Washington, DC 20035. 

Overnight Express Mail, Director, 
Bureau of Land Management, 
Attention: Brenda Williams (WO- 
210), 1620 L Street, NW., Suite 1075, 
Washington, DC 20236. 


FOR FURTHER INFORMATION CONTACT: Gina 
Trafton, Bureau of Land Management, 


- 2610 Sweetwater Avenue, Lake Havasu 


City, Arizona 86406. To receive a copy 
of the document, contact the BLM via e- 
mail at Lake_Havasu@blm.gov or call 
(928) 505-1200. 

SUPPLEMENTARY INFORMATION: A copy of 
the LHFO PRMP/FEIS is available for 
review via the Internet from a link at 
http://www.blm.gov/AZ/LUP/havasu/ 
Ihfo_plan.htm, electronic (on CD-ROM) 
and paper at the BLM, LHFO. Electronic 
(on CD-ROM) and paper copies may 
also be obtained by contacting Gina 
Trafton at the aforementioned address 
and phone number. 

E-mail and faxed protests will not be 
accepted as valid, unless the protesting 
party also provides the original letter by 
regular mail or other delivery service 
postmarked by the close of the protest 
period. Under these conditions, the 
BLM will consider the e-mail or faxed 
protest as an advance copy and it will 
receive full consideration. If you wish to 
provide us with such advance 
notification, please direct faxed protests 
to the attention of Brenda Hudgens- 
Williams, Protest Coordinator, at (202) 
452-5112 and e-mails to 
bhudgens@blm.gov. 

At a minimum, protest letters must 
include: 

1. The name, mailing address, 
telephone number, and interest of the 
person filing the protest. 

2. A statement of the issue(s) being 
protested. 

3. A statement of the part(s) of the 
proposed plan being protested. To the 
extent possible, this should be done by 
reference to specific pages, paragraphs, 
sections, tables, or maps included in the 
document. 

4. A copy of all documents addressing 
the issue(s) that you submitted during 
the planning process or a reference to 
the date the issue(s) were discussed for 
the record. 

5. A concise statement explaining 
why you believe the proposed plan is 
wrong. All relevant facts need to be © 
included in this statement of reasons. 
The facts, reasons, and documentation 
are important to help us understand 
your protest, and that you are not 
merely expressing disagreement with 
the proposed decision. 

The BLM Director will promptly 
render a decision on the protests. The 
decision will be in writing and will set 
forth the reasons for the decision. The 
protest decision will be sent to the 


- protesting party by certified mail, return 


receipt requested. The decision of the 
Director will be the final decision of the 
Department of the Interior. The State 
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Director will sign the Record of Decision 
for the Lake Havasu Plan once the 
protests are resolved. 

Public comments, including names 
and street addresses of respondents, will 
be available for public review at Bureau 
of Land Management, 2610 Sweetwater 
Avenue, Lake Havasu City, Arizona 
86406, during regular business hours (8 
a.m. to 4:30 p.m.), Monday through 
Friday, except holidays. Individual 
respondents may request 
confidentiality. If you wish to withhold 
your name or street address from public 
review or from disclosure under the 
Freedom of Information Act, you must 
state this prominently at the beginning 
of your comments. Such requests will be 
honored to the extent allowed by law. 
All submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of ° 
organizations or businesses, will be 
made available for public inspection in 
their entirety. 

The LHFO PRMP’/FEIS is being 
developed by the BLM. The PRMP/FEIS 
includes strategies for protecting and 
preserving the biological, cultural, 
recreational, geological, educational, 
scientific, and scenic values that _ 
balance multiple uses of the BLM- 
administered lands throughout the 
LHFO planning area. 

The Proposed Plan attempts to 
accomplish the above through 
coordination with the Bureau of 
Reclamation, U.S. Fish and Wildlife 
Service, Arizona Department of 
Transportation, Arizona State Land 
Department, Arizona Game and Fish 
Department, California Department of 
Fish and Game, the BLM, and other land 
managing agencies within the 
boundaries of the planning areas. The 
range of alternatives in this PRMP\FEIS ° 
evaluates planning decisions brought 
forward from the current BLM planning 
documents; the Yuma District Resource 
Management Plan (1987), Kingman 
Resource Area Resource Management 
Plan (1995), Lower Gila South Resource 
Management Plan (1988) and Lower 
. Gila North Management Framework 
Plan (1983). 

The Proposed Plan identifies five 
potential Areas of Critical 
Environmental Concern (ACECs): Beale 
Slough Riparian and Cultural ACEC 
(2,395 acres); Bullhead Bajada Natural 
and Cultural ACEC (7,090 acres); 
Crossman Peak Scenic ACEC (48,855 
acres); Swansea Historic District ACEC 
(5,973 acres); and Three Rivers Riparian 
ACEC (2,246 acres). The following types 
of resource use limitations would 
generally apply to these ACECs: (1) 
Design grazing prescriptions to achieve 


the desired plant community objectives; 
(2) Recreation facilities would be 
limited to projects that protect ACEC 
values; (3) Camping would be limited to 
developed or signed sites; and (4) Travel 
would be permitted only on designated 
open and signed routes. For detailed 
information see Chapter 2 Description of 
Alternatives, Special Area Designations 
section. 


Teresa A. Raml, 
Associate State Director. 


[FR Doc. 06-7834 Filed 9-21-06; 8:45 am] 
BILLING CODE 4310-32-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[WO-250-1220-PA-24 1A] 


Bureau of Land Management (BLM) 
Implementation of Recreation 
Resource Advisory Committee 
Provisions of the Federal Lands _ 
Recreation Enhancement Act (Public 
Law 108-447, Div. J, Title Vill) 


AGENCY: Bureau of Land Management, - 
Department of the Interior. 

ACTION: Notice of BLM 
of the Recreation Resource Advisory 
Committee provisions of the Federal 
Lands Recreation Enhancement Act. 


SUMMARY: Notice is hereby given of the 
Bureau of Land Management’s (BLM’s) 
implementation of the Recreation 
Resource Advisory Committee 
provisions of the Federal Lands 
Recreation Enhancement Act. 

Pursuant to the Federal Lands 
Recreation Enhancement Act and a 
signed Interagency Agreement between 
the Department of the Interior and the 
Department of Agriculture, the BLM 
will utilize existing BLM Resource 
Advisory Councils to make 
recommendations on BLM and Forest 
Service recreation fee issues in the 
following States: Arizona, Idaho, 
Montana, Nevada, New Mexico, North 
Dakota, South Dakota and Utah. 

Both the BLM and the FS will use 
new Recreation RACs, chartered by the 
FS, for the Pacific Northwest Region 
(Oregon and Washington), the Pacific 
Southwest Region (California), the State 
of Colorado, and for the Eastern and 
Southern Regions (these represent most 
States east of the Rockies). 

Any of the existing BLM Resource 
Advisory Councils or the new FS- 
chartered RRACs may also establish 
Subcommittees for recreation fee-related 
matters. 


Note: Neither the FS nor the BLM will use 
Recreation RACs where the Secretaries of 


Agriculture and the Interior, in consultation 
with the Governor of individual States, have 
determined that sufficient interest does not 
exist in forming a FS-chartered Recreation 
RAC or using a BLM RAC as allowed in the 
Recreation Enhancement Act (REA). Those 
States that are not establishing Recreation 
RACs are Alaska, Wyoming and Nebraska. 


FOR FURTHER INFORMATION CONTACT: 
Patrick Wilkinson, U.S. Department of 
the Interior, Bureau of Land 
Management, 1849 C Street, MS—LS-. 
250, Washington, DC, 20240; 202—452- 
7796. 


SUPPLEMENTARY INFORMATION: The 
Federal Lands Recreation Enhancement 
Act (REA), enacted December 8, 2004, 
directs the Secretary of the Interior, the 
Secretary of Agriculture, or both, to 
establish Recreation Resource Advisory 
Committees, or to use existing Resource 
Advisory Councils or boards to perform 
the duties of Recreation Resource 
Advisory Committees, in each State or 
region for Federal recreation lands and 
waters managed by the BLM or Forest 
Service. These committees, councils or 


- boards will make recreation fee program 


recommendations on: 

e Implementing or eliminating 
standard amenity fees, expanded 
amenity fees, and non-commercial, 
individual special recreation permit 
fees; 

e Expanding or limiting the 
recreation fee program; and 

¢ Changing fee levels. 

REA also states that the Secretaries 
shall not establish a Recreation 
Resource Advisory Committees in a 
State if the Secretaries determine, in 
consultation with the Governor of the 
State, that sufficient interest does not 
exist to ensure that participation on the 
committee is balanced in terms of the 
points of view represented and the 
functions to be performed. 

To help determine the appropriate 


configuration of these advisory groups, 


the BLM and the Forest Service held 11 
listening sessions in Idaho, Oregon, 
California, Colorado, Arizona, Nevada, 
Georgia, and Washington DC, during 
June and July of 2005. Attendees 
included key partners, organizations 
with an interest in recreation 
management on Federal lands, and 
existing BLM and Forest Service 
Resource Advisory Council members. 
After more than a year of these public 
meetings, internal agency analysis, and 
legal review, the agencies established an 
organizational structure that has been 
approved by both the Department of the 
Interior and the Department of 
Agriculture. This organization includes 
using existing BLM Resource Advisory 
Councils where appropriate. It also 
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includes establishing five new 
Recreation Resource Advisory 
Committees for the Forest Service’s 
Eastern, Southern, Pacific Northwest 
(including BLM states of Oregon and 
Washington), Pacific Southwest 
(including the BLM state of California) 
Regions and the State of Colorado; using 
an existing Forest Service advisory 
committee for one Forest; and not 
establishing Recreation Resource 
Advisory Committees where Secretaries, 
in consultation with the Governor of 
each State, have determined that 
sufficient interest does not exist as 
allowed in REA (Alaska, Nebraska, and 
Wyoming). 

The agencies and Secretaries have 
signed an Interagency Agreement which 
provides the structure necessary for the 
Forest Service to use existing BLM 
Resource Advisory Councils and the 
BLM to use Forest Service-established _ 


- Recreation Resource Advisory 


Committees for the purposes stated in 
REA. Where the Agencies determined it 
was inappropriate to use existing BLM 
Advisory Councils, the Agencies have 
agreed to either: (1) Establish a new 
Recreation RAC, which may serve beth 
Agencies or may only serve one Agency; 
(2) use an existing FS advisory - 
committee; or (3) not establish a. 
Recreation RAC in a State where the 
Secretaries, in consultation with the 
Governor of the affected State, have 
determined that sufficient interest does 
not exist, as allowed under REA. 

For the new Recreation Resource 
Advisory Committees, the Forest 
Service will be the lead agency 
(including the BLM states of California, 
Colorado, Oregon and Washington). The 
BLM will continue to be the lead agency 
for its Resource Advisory Councils. 


Dated: June 8, 2006. 
Kathleen Clarke, 
Director. 
[FR Doc. 06-8105 Filed 9-21-06; 8:45 am] 
BILLING CODE 4310-84-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[AZ—411-06-1150-BV] 


' Gila Box Riparian National 


Conservation Area Advisory 
Committee Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


SUMMARY: The purpose of this notice is _ 


to announce an upcoming meeting of 
the Gila Box Riparian National 
Conservation Area Advisory Committee 
Meeting. The purpose of the Advisory 


Committee is to provide informed - 
advice to the Safford Field Manager on 
management of public lands in the Gila 
Box Riparian National Conservation 
Area in southeastern Arizona. 

The meeting will be held at the 
Bureau of Land Management Safford 
Field Office on October 18, 2006, 
commencing at 8 a.m. and ending at 
approximately 4 p.m. The meeting will 
serve as an orientation for the newly 
appointed representatives to the seven- 
member committee, and will include a 
field trip to the Gila Box. The entire 
meeting is open to the public, but those 
wishing to accompany the Committee 
on the field trip must provide their own 
transportation. The public can speak 
before the Committee at 9 a.m. 

DATES: Wednesday, October 18, 2006. 

FOR FURTHER INFORMATION CONTACT: Tom 

Schnell, Gila Box Manager, BLM Safford 

Field Office, 711 14th Avenue, Safford, 

AZ 85546. Telephone (928) 348-4420. 
Dated: September 14, 2006. ; 

Tom Schnell, 

Acting Field Manager. 

[FR Doc. 06-7982 Filed 9-21-06; 8:45 am] 

BILLING CODE 4310-32-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 

Notice of the Pinedale Anticline 
Working Group Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of public meeting. 


SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act (1976) and the Federal Advisory 
Committee Act (1972), the U.S. 
Department of the Interior, Bureau of 
Land Management (BLM) Pinedale 
Anticline Working Group (PAWG) will — 
meet in Pinedale, Wyoming, for a 
business meeting. Group meetings are 
open to the public. 

DATES: 8 a.m. to 12 noon September 26, 
2006. 

ADDRESSES: The meeting was scheduled 
to be held in the Lovatt room of the 
Pinedale Library, 155 S. Tyler Ave., 
Pinedale, WY. 
FOR FURTHER INFORMATION CONTACT: Matt 
Anderson, BLM/PAWG Liaison, Bureau 
of Land Management, Pinedale Field 
Office, 432 E. Mills St., PO Box 738, 
Pinedale, WY 82941; 307-367-5328. 
SUPPLEMENTARY INFORMATION: The 
Pinedale Anticline Working Group 
(PAWG) was authorized and established 


with release of the Record of Decision 
(ROD) for the Pinedale Anticline Oil 
and Gas Exploration and Development 
Project on July 27, 2000. The PAWG 
advises the BLM on the development 
and implementation of monitoring plans 
and adaptive management decisions as 
development of the Pinedale Anticline 
Natural Gas Field proceeds for the life 
of the field. 


Dated: September 14, 2006. 
Dennis Stenger, 
Field Office Manager. 
[FR Doc. 06-7976 Filed 9-21-06; 8:45 am] 
BILLING CODE 4310-22-P 


INTERNATIONAL TRADE 
COMMISSION 


Proposed Agency Information 
Collection; Comment Request 
AGENCY: United States International 
Trade Commission. 


ACTION: Notice of proposed information 
collection and request for comment. 


SUMMARY: Pursuant to the Paperwork 
Reduction Act of 1995, the U.S. 
International Trade Commission is 
seeking approval from the Office of 
Management and Budget for a three-year 
extension of the currently approved | 
DataWeb user registration form (OMB 
No.: 3117-0190) in connection with the 
ITC DataWeb. The user registration form 
is required to accurately analyze usage 
and data reports generated by user 
sectors and to save user product and 
country lists for user reference during 
future logins. Comments concerning the 
proposed information collection are 
requested in accordance with 5 CFR 
1320.10(a). 


DATES: Comments must be submitted to 
OMB by October 23, 2006. 


ADDRESSES: Comments should be sent to 
David Rostker, Desk Officer for the U.S. 
International Trade Commission, Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Room 10202, New Executive Office 
Building, Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: A 
copy of the proposed form is available 
on the internet at http:// 
dataweb.usitc.gov/scripts/user_set.asp 
under “Create New Account”. A copy of 
the draft Supporting Statement to be 
submitted to the Office of Management 
and Budget may be obtained from Peg 
MacKnight, Office of Operations, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436 
(telephone no. 202-205-343; E-mail 
peggy.macknight@usitc.gov). 
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OMB Number: 3117-0190 
(reinstatement without change). 


Request for Comments 


Comments are solicited as to (1) 
Whether the proposed information 
collection is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(2) the accuracy of the agency’s estimate 
of the burden of the proposed 
information collection, including the 
validity of the methodology and 
assumptions used; (3) the quality, 
utility, and clarity of the information to . 
be collected; and (4) minimization of the 
burden of the proposed information’ 
collection on those who are to respond 
(including through the use of 
appropriate automated, electronic, 
mechanical, or other forms of 
information technology, e.g., permitting 
electronic submission of responses). 


Summary of the Proposed Information 
Collection 


The forms are for use by the 
Commission in connection with the ITC 
DataWeb. The ITC DataWeb provides 
on-line, rapid and customized retrieval 
of U.S. trade and tariff data and has 
been an Internet tool primarily for 
government users. The user registration 
forms are required to accurately track 
usage, data reports generated, and costs 
by user sectors and to save user product 
and country lists for user reference 
during future logins. The forms appear 
on the ITC DataWeb internet site 
(http://dataweb.usitc.gov) and need to 
be filled out only once. 


Summary of Proposal 


(1) Number of forms submitted: One. 

(2) Title of form: ITC Tariff and Trade 
DataWeb: ‘“‘Create New User Account 
Form”. 

(3) Type of request: Extension. 

(4) Frequency of use: Single data 
gathering. 

(5) Description of respondents: 
Government and private sector users of 
the on-line ITC DataWeb. 

(6) Estimated number of respondents: 
20,000 annually. 

(7) Estimated total number of minutes 
to complete the forms: 2.0 minutes. 

(8) Information obtained from the 
forms that qualify as confidential 
business information will be so treated 
by the Commission and not disclosed in 
a manner that would reveal the 
individual operations of a firm. 

Hearing impaired individuals are 
advised that information on this matter 
can be obtained by contacting our TTD 
terminal (telephone no. 202—205-1810).. 
General information concerning the 


Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). 

By order of the Commission. 

Issued: September 18, 2006. 
Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. 06-8045 Filed 9—21—06; 8:45 am] 
BILLING CODE 7020-02-P 


INTERNATIONAL TRADE 
COMMISSION 


[Inv. No. 337-TA-584] 


In the Matter of Certain Alendronate 
Salts and Products Containing Same; 
Notice of investigation 


AGENCY: U.S. International Trade 
Commission. 

ACTION: Institution of investigation 
pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a 
complaint was filed with the U.S. 
International Trade Commission on 
August 22, 2006, under section 337 of 
the Tariff Act of 1930, as amended, 19 
U.S.C. 1337, on behalf of Merck & Co., 
Inc. of Whitehouse Station, New Jersey. 
The complaint alleges violations of 
section 337 in the importation into the 
United States, the sale for importation, 
and the sale within the United States 
after importation of certain alendronate 
salts and products containing same by 
reason of infringement of U.S. Patent 
No. 4,922,007. The complaint further 
alleges that an industry in the United 
States exists as required by subséction 
(a)(2) of section 337. 

The complainant requests that the 
Commission institute an investigation 
and, after the investigation, issue a 
permanent exclusion order and a 
permanent cease and desist order. » 
ADDRESSES: The complaint, except for 
any confidential information contained 


‘therein, is available for inspection 


during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 500 E Street, SW., Room 
112, Washington, DC 20436, telephone 
202-205-2000. Hearing impaired 
individuals are advised that information 
on this matter can be obtained by 
contacting the Commission’s TDD 
terminal on 202-205-1810. Persons 
with mobility impairments who will 
need special assistance in gaining access 
to the Commission should contact the 
Office of the Secretary at 202-205-2000. 
General information concerning the 
Commission may also be obtained by 
accessing its internet server at http:// 
www.usitc.gov. The public record for 


this investigation may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 

FOR FURTHER INFORMATION CONTACT: Jay 
H. Reiziss, Esq., Office of Unfair Import 
Investigations, U.S. International Trade 
Commission, telephone (202) 205-2579. 


Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930, as amended, and 
in section 210.10 of the Commission’s Rules 
of Practice and Procedure, 19 CFR 210.10 
(2006). 


Scope of Investigation: Having 
considered the complaint, the U.S. 
International Trade Commission, on 
September 18, 2006, ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation be instituted 
to determine whether there is a 
violation of subsection (a)(1)(B) of 
section 337 in the importation into the 


United States, the sale for importation, 


or the sale within the United States after 
importation of certain alendronate salts 
or products containing same by reason 
of infringement of one or more of claims 
1-5 of U.S. Patent No. 4,922,007, and 
whether an industry in the United 
States exists as required by subsection 
(a)(2) of section 337; 

(2) For the purpose of the : 
investigation so instituted, the following 
are hereby named as parties upon which 
this notice of investigation shall be 
served: 

(a) The complainant is—Merck & Co., 
Inc., One Merck Drive, Whitehouse 
Station, NJ 08889. 

(b) The respondent is the following 
entity alleged to be in violation of 
section 337, and is the party upon 
which the complaint is to be served: 
CIPLA LTD., Mumbai Central, Mumbai 
400 008, India. 

(c) The Commission investigative 
attorney, party to this investigation, is 
Jay H. Reiziss, Esq., Office of Unfair 
Import Investigations, U.S. International 
Trade Commission, 500 E Street, SW., 
Suite 401, Washington, DC 20436; and 

(3) For the investigation so instituted, 
the Honorable Charles E. Bullock is 
designated as the presiding 
administrative law judge. 

Responses to the complaint and the 
notice of investigation must be 
submitted by the named respondent in 
accordance with section 210.13 of the 
Commission’s Rules of Practice and 
Procedure, 19 CFR 210.13. Pursuant to 
19 CFR 201.16(d) and 210.13(a), such 
responses will be considered by the 
Commission if received not later than 20 
days after the date of service by the 
Commission of the complaint and the 
notice of investigation. Extensions of 
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time for submitting responses to the 
complaint and the notice of 
investigation will not be granted unless 
good cause therefor is shown. 

Failure of the respondent to file a 
timely response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the - 
administrative law judge and the 
Commission, without further notice to 
the respondent, to find the facts to be as 
alleged in the complaint and this notice 
and to enter an initial determination 
and a final determination containing 
such findings, and may result in the 
issuance of a limited exclusion order or 
cease and desist order or both directed 
against the respondent. 


Issued: September 19, 2006. 
By order of the Commission. 
Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. 06-8046 Filed 9-21-06; 8:45 am] 
BILLING CODE 7020-02-P 


DEPARTMENT OF LABOR 
Bureau of Labor Statistics 
Proposed collection, comment request 


ACTION: Notice. 


SUMMARY: The Department of Labor, as 


_part of its continuing effort to reduce 


paperwork and respondent burden, 
conducts a pre-clearance consultation 
program to provide the general public 
and Federal agencies with an 
opportunity to comment on proposed 
and/or continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 
(PRAQ5) [44 U.S.C. 3506(c)(2)(A)]. This 
program helps to ensure that requested 


- data can be provided in the desired 


format, reporting burden (time and 
financial resources) is minimized, 
collection instruments are clearly . 
understood, and the impact of collection 
requirements on respondents can be 
properly assessed. The Bureau of Labor 
Statistics (BLS) is soliciting comments: 
concerning the proposed revision of the 
“The Consumer Expenditure Surveys: 
The Quarterly Interview and the Diary.” 
A copy of the proposed information 
collection request (ICR) can be obtained 
by contacting the individual listed 
below in the ADDRESSES section of this 
notice. 


DATES: Written comments must be 
submitted to the office listed in the 


ADDRESSES section of this notice on or 
before November 21, 2006. 

ADDRESSES: Send comments to Amy A. 
Hobby, BLS Clearance Officer, Division 
of Management Systems, Bureau of 
Labor Statistics, Room 4080, 2 
Massachusetts Avenue, NE., 
Washington, DC 20212, 202-691-7628. 
(This is not atoll free number.) 

FOR FURTHER INFORMATION CONTACT: 
Amy A. Hobby, BLS Clearance Officer, 
202-691-7628. (See ADDRESSES section.) 
SUPPLEMENTARY INFORMATION: 


I. Background 


The Consumer Expenditure (CE) 
Surveys collect data on consumer 
expenditures, demographic information, 
and related data needed by the 
Consumer Price Index (CPI) and other 
public and private data users. The 
continuing surveys provide a constant 
measurement of changes in consumer 
expenditure patterns for economic 
analysis and to obtain data for future 
CPI revisions. The CE Surveys have 
been ongoing since 1979. 

The data from the CE Surveys are 
used (1) for CPI revisions, (2) to provide 
a continuous flow of data on income 
and expenditure patterns for use in 
economic analysis and policy 
formulation, and (3) to provide a 
flexible consumer survey vehicle that is 
available for use by other Federal 
Government agencies. Public and 
private users of price statistics, 


- including Congress and the economic 


policymaking agencies of the Executive 
branch, rely on data collected in the CPI 
in their day-to-day activities. Hence, 
data users and policymakers widely 
accept the need to improve the process 
used for revising the CPI. If the CE 
Surveys were not conducted on a 
continuing basis, current information 
necessary for more timely, as well as 
more accurate, updating of the CPI 
would not be available. In addition, data 
would not be available to respond to the 
continuing demand from the public and 
private sectors for current information 
on consumer spending. 

In the Quarterly Interview Survey, 
each consumer unit (CU) in the sample 
is interviewed every three months over 
five calendar quarters. The sample for 
each quarter is divided into three 
panels, with CUs being interviewed 
every three months in the same panel of 
every quarter. The Quarterly Interview 
Survey is designed to collect data on the 
types of expenditures that respondents 
can be expected to recall for a period of 
three months or longer. In general the 
expenses reported in the Interview 
Survey are either relatively large, such 
as property, automobiles, or major 


appliances, or are expenses which occur 
on a fairly regular basis, such as rent, 
utility bills, or insurance premiums. 

The Diary (or recordkeeping) Survey 
is completed at home by the respondent 
family for two consecutive one-week 
periods. The primary objective of the 
Diary Survey is to obtain expenditure 
data on small, frequently purchased 
items which normally are difficult to 
recall over longer periods of time. 


li. Current Action 


Office of Management and Budget 
clearance is being sought for the ““The 
Consumer Expenditure Surveys: The 
Quarterly Interview and the Diary.”’ 

The Consumer Expenditure Quarterly 
Interview Survey has recently 
undergone a thorough review. The 
proposed changes from this review fall 
into two major categories: streamlining 
the current questions in several sections 
and updating several questions and 
sections to reflect the current 
marketplace. 

In the sicsauilbnine: category, the BLS 
deleted or collapsed obsolete questions. 
Examples of deleted or collapsed 
questions include: making refrigerators 
and freezers one item code rather than 
two codes in all applicable sections, 
adding screener questions for some 
miscellaneous items which reduces the 
need to ask about each individual item, 
and regrouping questions about 
expenditures on food and beverages so 
fewer questions are asked of the 
respondent. In addition, the BLS, 
restructured how expenditures for 
telephone services and utilities are 
collected making the collection process 
more efficient and less burdensome on 
the respondent. 

To keep the survey current, question 
wording changed and new items were 
added. Examples of new items added 
are Voice Over IP services, vacation 
clubs, changes in premiums for 
Medicare Part D, interest only 
mortgages, and reverse mortgages. 


‘Question wording also was changed in 


some sections to collect additional data 
for some items. Examples of changes to 
question wording include more detailed 
information for timeshare properties; 


questions on installation and set-up 


charges included with the purchase of 
televisions, home theater, and audio 
equipment; and whether, in select 
Primary Sampling Units (PSUs), a rental 
property is under rent control. These 
changes were made to keep the survey 
current with products and services 
available in the marketplace and to 
provide better data for analytical 
purposes. 

A full list of the proposed changes to 
the Quarterly Interview Survey is 


| 
| 
| 
| 


55514 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006 / Notices 


available upon request. There are no 
changes to the Diary Survey for 2007. 


III. Desired Focus of Comments 


The Bureau of Labor Statistics is 
particularly interested in comments 
that: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility. 


e Evaluate the accuracy of the ; 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used. 

e Enhance the quality, utility, and 
clarity of the information to be 
collected. 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 


technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submissions 
of responses. 

Type of Review: Revision of a 
currently approved collection. 

Agency: Bureau of Labor Statistics. 

Title: The Consumer Expenditure 
Surveys: The Quarterly Interview and 
the Diary 

OMB Number: 1220-0050. 

Affected Public: Individuals or 
households. 


Form 


Frequency 


Total 
respondents 


responses 


Average 
time per 
response 


Total Estimated 


total burden 


CE: Diary CE-801, Record of Your Daily Expenses. ........ 


CE Quarterly interview CAPI Instrument ............ 
CE Quarterly interview Reinterview CAPI Instrument ....... 
CE Diary: Household Questionnaire CAPI Instrument ...... 


CE Diary Reinterview CAPI Instrument 
Totals 


8,825 4 
4,000 1 
7,050 3 
7,050 2 
1,300 1 


35,300 65 38,242 
4,000 10 667 
21,150 25 8,813 
14,100 105 24,675 
1,300 10 217 


75,850 


72,614 


Total Burden Cost (capital/startup): 


Total Burden Cost (operating/ 
maintenance): $0. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for Office of 
Management and Budget approval of the 
information collection request; they also 
will become a matter of public record. 

Signed at Washington, DC, this 15th day of 
September 2006. 

Kimberley Hill, 

Acting Chief, Division of Management 
Systems, Bureau of Labor Statistics. 

[FR Doc. 06-8059 Filed 9-21-06; 8:45 am] 
BILLING CODE 4510-24-P 


NATIONAL SCIENCE FOUNDATION 


Advisory Committee for Environmental 
Research and Education; Notice of 
Meeting 


In accordance with the Federal 
Advisory Committee Act (Pub. L. 92— 
463, amended), the National Science 
Foundation announces the following 
meeting: 

Name: Advisory Committee for 
Environmental Research and Education 
(9487). 

Dates: October 18, 2006, 8:30 a.m.—5 p.m. 
and October 19, 2006, 8:30 a.m.—3 p.m. 

Place: Stafford II, Room 555, National 
Science Foundation, 4201 Wilson Blvd., 
Arlington, Virginia 22230. 

Type of Meeting: Open. 

Contact Person: Alan Tessier, National 
Science Foundation, Suite, 4201 Wilson 
Blvd., Arlington, Virginia 22230. Phone 703- 
292-7198. 


Minutes: May be obtained from the contact 
person listed above. 

Purpose of Meeting: To provide advice, 
recommendations, and oversight concerning 
support for environmental research and 
education. 

Agenda: October 18—Update on recent 
NSF environmental activities, Planning for 
Diversity Workshop, Update on the social 
and human impact of NEON, Update on NSF 
Plans for Water Research, AC—ERE task group 
meetings, Presentation on the NAS 
International Human Dimensions of Global 
Change committee. 

October 19—AC-ERE task group reports, 
Discussion of Biological Sciences Themes in 
Environmental Research and Education, 
Update on Cyberinfrastructure for Observing 
Systems, International Polar Year Update, 
Meeting with the Director (or 
Representative). 


Dated: September 19, 2006. 
Susanne Bolton, 
Committee Management Officer. 
[FR Doc. 06-8028 Filed 9-21-06; 8:45 am] 
BILLING CODE 7555-01-M 


NATIONAL SCIENCE FOUNDATION 


Committee on Equal Opportunities in- 
Science and Engineering; Notice of 


Meeting 


In accordance with the Fedéral 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces the following 
meeting: 

Name: Committee on Equal Opportunities 
in Science and Engineering (1173). 

Dates/Time: October 17, 2006, 8:30 a.m.— 
5:30 p.m. and October 18, 2006, 8:30 a.m.— 
2 p.m. 


Place: National Science Foundation, 4201 
Wilson Boulevard, Room 375, Arlington, VA 
22230. 

Type of Meeting: Open. 

Contact Person: Dr. Margaret E.M. Tolbert, 
Senior Advisor and Executive Liaison, 
CEOSE, Office of Integrative Activities, — 
National Science Foundation, 4201 Wilson 
Boulevard, Arlington, VA 22230. Telephone: 
(703) 292-8040. mtolbert@nsf. gov. 

Minutes: May be obtained from the 
Executive Liaison at the above address. 

Purpose of Meeting: To provide advice and 
recommendations concerning broadening 
participation in science and engineering. 


Agenda 


Tuesday, October 17, 2006 

Welcome and Opening Statement by the 
CEOSE Chair. 

Introduction of New CEOSE Members. 

Reports by CEOSE Liaisons to NSF 
Advisory Committees and Discussion of 
Key Points. 

Discussion: Representatives of Several 
Federal Agencies to Participateina _ 
Discussion of Broadening Participation 
Programs and Activities at Their 
Agencies. 

Interaction with an NSF Senior Manager. 

Subcommittee Report on Institutional 


Transformation and Discussion of Plans © 


for a Future Mini-Symposium on That 
Topic. 
Wednesday, October 18, 2006 

Opening Statement by the CEOSE Chair. 

Reports by Subcommittee Chairs and 
Discussions Continued: Community 
Colleges, Communications, Evaluation 
and Accountability, and Preparation of 
the 2006 CEOSE Biennial Report to 
Congress. 

Completion of Unfinished Business: 
Refining Potential Recommendations to 
NSF and Action Items. 


te 
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Dated: September 19, 2006. 
Susanne Bolton, 
Committee Management Officer. 
[FR Doc. 06-8029 Filed 9-21-06; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


_ [Docket No. 70-7004] 


Safety Evaluation Report for the 
Proposed American Centrifuge Plant in 
Piketon, OH, NUREG-—1851; Notice of 
Availability 


AGENCY: United States Nuclear 
Regulatory Commission. 

ACTION: Notice of Availability of Safety 
Evaluation Report. 


SUMMARY: Notice is hereby given that 
the Nuclear Regulatory Commission 
(NRC) has issued a Safety Evaluation 
Report (SER) for the USEC Inc. (USEC) 
license application, dated August 23, 
2004, and as revised, for the possession 
and use of source, byproduct, and 
special nuclear materials at its proposed 
American Centrifuge Plant (ACP) in 
Piketon, Ohio. 

The SER discusses the results of the 
safety review performed by NRC staff in 
the following areas: General 
information, organization and 
administration, Integrated Safety 
Analysis (ISA) and ISA Summary, 
radiation protection, nuclear criticality 
safety, chemical process safety, fire 
safety, emergency management, 
environmental protection, 
decommissioning, management 
measures, materials control and 
accountability, and physical protection. 

The NRC is planning to conduct a 
public meeting in Ohio to provide an 
overview of the staff's safety review and 
to address any comments or questions 
relating to the issuance of the SER. 
SUPPLEMENTARY INFORMATION: The SER 
(NUREG—1851) is available for 
inspection and copying for a fee at the 
NRC’s Public Document Room, located 
at One White Flint North, Public File 
Area O1 F21, 11555 Rockville Pike (first 
floor), Rockville, Maryland. The Public 
Document Room is open from 7:45 a.m. 
to 4:15 p.m., Monday through Friday, 
except on Federal holidays. 

Publicly available records will be 
accessible electronically from the 
Agency-wide Documents Access and. 
Management Systems (ADAMS) Public 
Electronic Reading Room, and on the 
Internet at the NRC Web site, Attp:// 
www.nrc.gov/NRC/ADAMS/index.html. 
Persons who do not have access to 
ADAMS ar who encounter problems in 


accessing the documents located in 
ADAMS, should contact the NRC Public 
Document Room Reference staff by 
telephone at 1-800-397-4209, 301— 
415-4737, or by e-mail to pdr@nrc.gov. 
FOR FURTHER INFORMATION CONTACT: 
Stanley Echols, Mail Stop: T-8F42, 
Special Projects Branch, Division of 
Fuel Cycle Safety and Safeguards, Office 
of Nuclear Material Safety and 
Safeguards, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, Telephone: {301) 415-6981, and e- 
mail: fse@nrc.gov. 

Dated at Rockville, Maryland, this 12th day 
of September, 2006. 

For the Nuclear Regulatory Commission. 
Joseph G. Giitter, 
Chief, Special Projects Branch, Division of 
Fuel Cycle Safety and Safeguards, Office of 
Nuclear Material Safety and Safeguards. 
[FR Doc. 06-8013 Filed 9-21-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 070-00026 and 040-03558] 


Notice of Availability of Environmental 
Assessment and Finding of No 
Significant Impact for the 
Westinghouse Specialty Metals Plant 
in Blairsville, PA 


AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Issuance of Environmental 
Assessment and Finding of No 
Significant Impact. 


FOR FURTHER INFORMATION CONTACT: 
Mark Roberts, Senior Health Physicist, 
Decommissioning Branch, Division of 
Nuclear Materials Safety, Region I, U.S. 
Nuclear Regulatory Commission, 475 
Allendale Road, King of Prussia, 
Pennsylvania; Telephone: (610) 
5094; fax number (610) 337-5069; or e- 
mail: mcr@nrc.gov. 

SUPPLEMENTARY INFORMATION: 


I. Introduction 


The U.S. Nuclear Regulatory 
Commission (NRC) has decided to take 
no further regulatory action at the 
Westinghouse Specialty Metals Plant 
site, located in Derry Township, near 
Blairsville, PA, off Township Road 966 
(the Site). The Atomic Energy 
Commission (AEC) issued License Nos. 
SUC-509 and SNM-37 to Westinghouse 
Electric Corporation (Westinghouse) in 


' the 1950s (pursuant to 10 CFR parts 40 


and 70, respectively), authorizing the 
use of low enriched uranium, highly 
enriched uranium, and depleted 


uranium for conducting research and 


- development, and for manufacturing 


activities related to the production of 
commercial and naval nuclear fuel. The 
two licenses were terminated in 1961 
and 1964. The Site is currently being 
used for manufacturing operations that 
do not involve the use of licensed . 
radioactive material. 

Subsequent NRC administrative 
reviews in the early 1990s and 
radiological surveys by Westinghouse 
identified residual radioactive 
contamination in excess of NRC criteria 
for release for unrestricted use. The 
Westinghouse corporate office at 4350 
Northern Pike in Monroeville, PA, took 
technical responsibility for remediating 
the Site, and transmitted documentation 
indicating that the Site now meets NRC 
criteria for release for unrestricted use. 
Following a favorable technical review, 
the NRC intends to inform 
Westinghouse via letter of its decision 
that the Site now meets current NRC 
criteria for release for unrestricted use 
and the NRC will take no further 
regulatory action regarding the Site. The 
NRC will remove the Site from the NRC 
listing of complex decommissioning 
sites. 

Westinghouse requested this action in 
a letter dated February 15, 2006. The 
NRC has prepared an Environmental 
Assessment (EA) in support of this 
proposed action in accordance with the 
requirements of Title 10, Code of 
Federal Regulations (CFR), part 51 (10 
CFR part 51). Based on the EA, the NRC 
has concluded that a Finding of No 
Significant Impact (FONSI) is 
appropriate with respect to the 
proposed action. The letter will be 
issued to Westinghouse following the 
publication of this FONSI and EA in the 
Federal Register. 


II. Environmental Assessment 


Identification of Proposed Action 


The proposed action would approve 
Westinghouse’s February 15, 2006, 
request that the NRC concur that 
Westinghouse provided adequate 
documentation to conclude that the Site 
meets the requirements in 10 CFR 
20.1402 for release for unrestricted use 
and that the Site can therefore be 
removed from the NRC listing of 
complex decommissioning sites. 

The Site is situated on 485 acres and 
is located in a rural area with scattered 
residential and manufacturing 
properties within its vicinity. One of the 
four major buildings and two exterior 
areas at the Site contained radioactive 
contamination that has now been 
remediated. Within the buildings, use of 
licensed materials was primarily 
confined to the southeast quarter of the 
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205,000 ft? main building, although 
material was used in other isolated areas 
of the building. Radioactive waste 
material was processed in a waste 
building south of the main building and 
- contaminated zircalloy metal was 
burned in the vicinity of that building. 
The waste building was subsequently 
used for activities that did not involve 
the use of radioactive material and the 
building was later razed in 
approximately 1990. Some of the waste 
radioactive material had also been 
dumped in a quarried area on the east 
side of the Site. 

Westinghouse ceased licensed 
activities at the Site in the early 1960s 
and moved production to other licensed 
facilities. Decontamination and 
radiological surveys were performed 
that were sufficient to allow termination 
of the licenses in the early 1960s, but 
radiological survey data in the files is 
limited. As a result of reviews of 
terminated licenses.conducted by the 
Oak Ridge National Laboratory (ORNL) 
and the NRC in the early 1990s, the Site 
was identified as not having sufficient 
documentation to verify that it had been 
properly decontaminated prior to 
license termination. Westinghouse 
conducted detailed radiological surveys 
that identified interior and exterior 
areas where further remediation was 
needed to meet applicable radiological 
criteria for release for unrestricted use. 

From late 1994 through 2001, 
Westinghouse staff and contractors 
performed remediation activities and 
conducted final status surveys. 
Remediation and radiological survey 
activities were conducted in stages so 
that ongoing non-licenced operations 
would not be affected. Interior 
remediation activities consisted 
primarily of removing superficial 
concrete and paint on floor and wall 
surfaces, removing contaminated 
concrete around floor penetrations (e.g. 
equipment anchor bolts), excavating 
contaminated drain lines and sumps, 
and removing contaminated soil under 
contaminated drain lines that had 
leaked. Approximately 27,000 ft? of the 
main building required remediation. 
Review of records and radiological 
survey results of the other buildings at 
the Site did not indicate the presence of 
radioactive contamination in these 
areas. Exterior remediation activities 
included removing ash and debris from 
a quarry area and removal of drain lines, 
contaminated soil, and building rubble 
from the vicinity of a former waste 
treatment and packaging building. All 
radioactive waste from remediation 
efforts was disposed at a licensed low- 
level waste disposal facility. 


Because no NRC license pertains to 
the Site, remediation and radiological 
survey activities were conducted 
without a Decommissioning Plan. At the 
request of NRC Region I staff, 
Westinghouse did provide a Health and 
Safety Plan for the work activities with 
the commitment that activities with 
radioactive material be conducted in 
accordance with 10 CFR part 20, 
Standards for Protection Against 
Radiation. Region I staff conducted 
periodic inspections of the remediation 
and radiological survey activities: 
Because radioactive contamination at 
the Site was identified at approximately 
the same time that the Site 
Decommissioning Management Plan 
(SDMP) was initiated, Westinghouse, at 
the start of its remediation activities in 
the early 1990s, agreed to utilize 
relevant release criteria identified in the 
SDMP Action Plan. The relevant criteria 
used by Westinghouse were Regulatory 
Guide 1.86, ‘Termination of Operating 
Licenses for Nuclear Reactors,” June 
1974, for residual surface 
contamination, and Option 1 of the 
Branch Technical Position, ‘“‘Disposal or 
Onsite Storage of Thorium or Uranium 
Wastes from Past Operations” (46 FR 
52601; October 23, 1981), for soil and 
demolition debris. Westinghouse 
conducted radiological surveys at the 
Site and provided information to the 
NRC to demonstrate that the above 
referenced criteria were met, and that its 
calculations demonstrated that the 
annual dose criteria in subpart E of 10 
CFR part 20 for unrestricted release 
were met at the Site. 


Need for the Proposed Action 


Westinghouse no longer conducts 
licensed activities at the Site and its 
AEC licenses were terminated in 1961 
and 1964. However, because residual 
radioactive material at the Site in excess 
of the current NRC criteria for release 
for unrestricted use was later identified, 
Westinghouse performed remediation 
and radiological survey activities that 
demonstrate that the Site now meets the 
criteria for release for unrestricted use. 
Westinghouse seeks concurrence from 
the NRC that the NRC has no further 
regulatory interest in the Site and the 
Site can be removed from the NRC 
listing of complex decommissioning 
sites. 


Environmental Impacts of the Proposed 
Action. 


The historical review of licensed 
activities formerly conducted at the Site 
shows that such activities involved use 
of the following radioactive material 
with half-lives greater than 120 days: 
Highly-enriched uranium, low enriched 


uranium, and depleted uranium. Prior 
to performing the final status survey, 
Westinghouse conducted remediation 
activities, as necessary, in the areas of 
the Site affected by these radionuclides. 

Westinghouse conducted final status 
surveys throughout the duration of the 
remediation project from 1994 through 
2001. The results of the final 
radiological surveys were compiled onto 
a single compact disc that was 
transmitted with their February 15, 
2006, letter. This final radiological 
survey covered the entire Site including 
all interior and exterior remediated 
areas, unaffected buildings, and exterior 
areas that were not remediated. 
Westinghouse demonstrated compliance 
with the applicable SDMP Action Plan 
criteria for the radioactive materials it 
formerly used at the Site, and also 
elected to demonstrate compliance with 
the radiological criteria for unrestricted 
release as specified in 10 CFR 20.1402 
by performing dose calculations using 
the RESRAD and RESRAD BUILD 
computer programs. Appropriate site- 
specific parameters were used in the 
calculations. The Westinghouse dose 
calculations show the potential dose 
from residual radioactive material is less 
than one millirem per year and thus 
satisfies the NRC requirements in 
subpart E of 10 CFR part 20 for 
unrestricted release. 

Based on its review, the staff has 
determined that the affected 
environment and any environmental 
impacts associated with the proposed 
action are bounded by the impacts 
evaluated by the “Generic 
Environmental Impact Statement in 
Support of Rulemaking on Radiological 
Criteria for License Termination of NRC- 
Licensed Nuclear Facilities” (NUREG— 
1496) Volumes 1—3 (ML042310492, 
ML042320379, and ML042330385). The 
staff finds there were no significant 
environmental impacts from the use of 
radioactive material at the Site. The 
NRC staff reviewed the docket file 
records and the final status survey 
report to identify any non-radiological 
hazards that may have impacted the 
environment surrounding the Site. No 
such hazards or impacts to the 
environment were identified. The NRC 
has identified no other radiological or 
non-radiological activities in the area 
that could result in cumulative 
environmental impacts. 

The NRC staff finds that the proposed 
release of the Site for unrestricted use is 
in compliance with 10 CFR 20.1402. 
Based on its review, the staff considered 
the impact of the residual radioactivity 
at the Site and concluded that the 
proposed action will not have a 
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significant effect on the eee: of the. 
human environment. 


Environmental Impacts of the 
Alternatives to the Proposed Action 


Due to the largely administrative 
nature of the proposed action, its 
environmental impacts are small. 
Therefore, the only alternative the staff 
considered is the no-action alternative, 
under which the staff would leave 
things as they are by simply denying the 
request from Westinghouse. This no- 
action alternative is not practical 
because it perpetuates NRC attention to 
a site where remediation activities for 
residual contamination have been 
completed. The NRC’s analysis of 
Westinghouse’s final status survey data 
confirmed that the requirements of 10 
CFR 20.1402 for unrestricted release 
have been met. Additionally, denying 
the request would result in no change in 
current environmental impacts. The 
environmental impacts of the proposed 
action and the no-action alternative are 
therefore similar, and the no-action 
alternative is accordingly not further 
considered. 


Conclusion 


The NRC staff has concluded that the 
proposed action is consistent with the 
NRC’s unrestricted release criteria 
specified in 10 CFR 20.1402. Because 
the proposed action will not 
significantly impact the quality of the 
human environment, the NRC staff 
concludes that the proposed action is 
the preferred alternative. 


Agencies and Persons Consulted 


NRC provided a draft of this 
Environmental Assessment to the : 
Pennsylvania Department of 
Environmental Protection, Bureau of 
Radiation Protection for review on 
August 14, 2006. On August 17, 2006, 
the Pennsylvania Department of 
Environmental Protection, Bureau of 
Radiation Protection responded by 
email. The State agreed with the 
conclusions of the EA, and otherwise 
had no comments. 


The NRC staff has determined that the 
proposed action is of a procedural 
nature, and will not affect listed species 
or critical habitat. Therefore, no further 
consultation is required under section 7 
of the Endangered Species Act. The 
NRC staff has also determined that the 


. proposed action is not the type of 


activity that has the potential to cause 
effects on historic properties. Therefore, 
no further consultation is required 
under section 106 of the National 
Historic Preservation Act. 


Ill. Finding of No Significant Impact 


The NRC staff has prepared this EA in > 


support of the proposed action. On the 
basis of this EA, the NRC finds that 
there are no significant environmental 
impacts from the proposed action, and 
that preparation of an environmental 
impact statement is not warranted. 
Accordingly, the NRC has determined 
that a Finding of No Significant Impact 
is appropriate. 


IV. Further Information 


Documents related to this action are 
available electronically at the NRC’s 
Electronic Reading Room at http:// 
www.nrc.gov/reading-rm/adams.html. 
From this site, you can access the NRC’s 
Agencywide Document Access and 
Management System (ADAMS), which 
provides text and image files of NRC’s 
public documents. The documents 
related to this action are listed below, 
along with their ADAMS accession 
numbers. 

1. February 15, 2006, Letter from 
Westinghouse to M. Roberts, NRC 
Region I, “Submittal of Report 
Documenting the Radiological Status of 
the Westinghouse Specialty Metals 
Plant Site and Demonstrating 
Compliance with the Provisions of 10 
CFR 20.1402 to Release the Site for 
Unrestricted Use’’ and accompanying 
reports (document package 


ML003741979); 


2. July 24, 2006, Region I Technical 
Assistance Request regarding the 
Blairsville site, Memorandum from 
George Pangburn, Region I to Dominic 
Orlando, NMSS. (ML062050308); 

3. August 17, 2006, e-mail from 
Robert Maiers, Pennsylvania 
Department of Environmental : 
Protection, Bureau of Radiation 
Protection to Mark Roberts, DNMS, 
USNRC Region I (ML062480365); 

4. Terminated License file for License 
SNM-37; 

5. Terminated License File for License 
SUC-509; 

6. NUREG—1757, “Consolidated 
NMSS Decommissioning Guidance;” 

7. Title 10 Code of Federal 
Regulations, part 20, subpart E, 
“Radiological Criteria for License 
Termination;” 

8. Title 10, Code of Federal 
Regulations, part 51, “Environmental 
Protection Regulations for Domestic 
Licensing and Related Regulatory 
Functions;”’ 

9. NUREG—1496, “Generic 
Environmental Impact Statement in 
Support of Rulemaking on Radiological 
Criteria for License Termination of NRC- 
Licensed Nuclear Facilities.” 

If you do not have access to ADAMS, 
or if there are problems in accessing the 


documents located in ADAMS, contact 
the NRC Public Document Room (PDR) 
Reference staff at 1-800-397-4209, 301- 
415-4737, or by e-mail to pdr@nrc.gov. 
These documents may also be viewed 
electronically on the public computers 
located at the NRC’s PDR, 01 F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852. The PDR 
reproduction contractor will copy 
documents for a’ fee. 

Dated at King of Prussia, Pennsylvania this 
15th day of September, 2006. 

For the Nuclear Regulatory Commission. 
Marie T. Miller, 
Chief, Decommissioning Branch, Division of 
Nuclear Materials Safety, Region I. 
(FR Doc..06-8015 Filed 9—21—06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Draft Regulatory Guides: Impending 
Issuance, Availability, and Applicability 
to New Reactor Licensing 


AGENCY: U.S. Nuclear Regulatory 
Commission. 


ACTION: Issuance, Availability, and 
Applicability of Draft Regulatory Guides 
for New Reactor Licensing. 


SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is currently 
reviewing and revising numerous guides 
in the agency’s Regulatory Guide (RG) 
Series. This series has been developed 
to describe and make available to the 
public methods that are acceptable to 
the NRC staff for implementing specific 
parts of the NRC’s regulations, 
techniques that the staff uses in 
evaluating specific problems or 
postulated accidents, and data that the 
staff needs in its review of applications 
for permits and licenses. 


The proposed revisions do not 
constitute a backfit to any previously 
issued staff position for existing nuclear 
power reactors. The purpose of the 
ongoing revision of the NRC’s RGs is to 
ensure that prospective applicants have 
complete, accurate, and current 


_guidance for use in preparing early site 


permit (ESP), design certification (DC), 


-and combined license (COL) 


applications for proposed new reactors. 
In particular, the NRC staff is focused on 
ensuring that the agency’s regulatory 
guidance is consistent with the 
rulemaking to update Title 10, part 52, 
of the Code of Federal Regulations (10 
CFR part 52), “Licenses, Certifications, 
and Approvals for Nuclear Power 
Plants.”’ The proposed rule was 
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published in the Federal Register on 
March 13, 2006 (71 FR 12781).3 

The NRC plans to issue for public 
comment drafts of the proposed revised 
RGs guides as they are developed over 
the next several months. The NRC staff 
will then address any stakeholder 
comments received during the 45-day 
comment period, and any changes from 
the proposed Part 52 rule that are 
adopted in the final rule, before issuing 
the final guides for use by applicants by 
March 2007. 

In addition, the NRC intends to apply 
its established regulatory guidance (as 
set forth in established, new, and 
revised RGs) using a consistent 
approach. In so doing, the staff will 
ensure that all new reactor applications 
received in a given time are subjected to 
the same appropriate level of scrutiny, 
based on the same regulatory guidance, 
to implement regulatory requirements 
that protect the health and safety of the 
public and the environment. 

Discussion: The NRC regulates the 
siting, construction, and operation of 
commercially owned nuclear power 
facilities in the United States through a 
combination of regulatory requirements, 
licensing, and oversight (including 
inspection). These activities enable the 
- agency to fulfill its mission to license 


and regulate the Nation’s civilian use of 
byproduct, source, and special nuclear 
materials to ensure adequate protection 
of public health and safety, promote the 
common defense and security, and 
protect the environment. 

In late 2000, the NRC became aware 
that some electric companies were 
exploring the option of building new 
nuclear power plants in the United 
States. As a result, in February 2001, the 
Commission issued a staff requirements 
memorandum (SRM COMJSM-00-0003) 
directing the staff to (1) assess its 
technical, licensing, and inspection 
capabilities, as well as its readiness to 
review new license applications and 
inspect new nuclear power plants; (2) 
examine the regulatory infrastructure for 
10 CFR parts 50 and 52, as well as other 
applicable regulations; and (3) identify 
any enhancements needed to ensure 
that the agency is prepared to review 
ESP, DC, and COL applications for new 
nuclear power plants. 

In response to the Commission’s SRM, 
the staff issued SECY—01-0188, ‘‘Future 
Licensing and Inspection Readiness 
Assessment” (FLIRA), in October 2001. 
In addition, although the FLIRA stated 
that the staff considers the agency’s 
current regulatory infrastructure 
adequate to support new reactor 


licensing, the staff has undertaken 
minor infrastructure changes to make 
new licensing reviews more effective 
and efficient, and to reduce unnecessary 
regulatory burden on future applicants. 
The staff’s ongoing review and revision 
of the NRC’s RGs is one significant 
aspect of these infrastructure changes. 

Through the years, the NRC has 
established 10 broad divisions of RGs, of 
which the following are the subject of 
the staff's ongoing review and revision: 

e Division 1, Power Reactors 

e Division 4, Environmental and 
Siting 

e Division 8, Occupational Health 

Of the select group of RGs that the 
NRC has identified as needing review, 
to date, the staff is currently reviewing 
and revising the following RGs and draft 
RGs (DG) to (1) ensure consistency with 
the rulemaking to update 10 CFR part 
52; (2) ensure coherence with NUREG— 
0800, “Standard Review Plan for the 
Review of Safety Analysis Reports for — 
Nuclear Power Plants,”’ (SRP) which is 
also undergoing staff review and 
revision; and (3) provide prospective 
applicants with complete, accurate, and 
current guidance for use in preparing 
ESP, DC, and COL applications for 
proposed new reactors: 


Title 


Coolant Accident. 


Onsite Meteorological Programs. 


Seismic Design Classification. 


System Components. 


ysis. 


ports. 


Power Plants. 


RG DG 
1.7 DG-1117 

1.9 DG-1172 

1.13 DG-1162 

1.20 DG-1163 .......... 
1.23 DG-1164 

1.26 DG-1152 .......... 

1.37 DG-1165 

1.57 DG-1158 

1.61 DG-1157 

1.68 DG-1166 

1.71 DG-1167 

1.76 DG-1143 .......... 
1.92 DG-1127 

1.93 DG-1153 .......... 
1.97 DG-1128 

1.112 DG-1160 

DG-1168 

1.128 DG-1154 

DG-1155 

1.130 DG-1169 


clear Power Plants. 


1 This proposed rule superseded the 
Commission’s previous proposed rule, which was 


nent 


published in the Federal Register on July 3, 2003 
(68 FR 40026). 


Control! of Combustible Gas Concentrations in Containment Following a Lene 


Selection, Design, Qualification and Testing of Emergency Diesel Generator Units. 

Spent Fuel Storage Facility Design Basis. 

Comprehensive Vibration Assessment Program for Reactor Internals During 
Preoperational and Initial Startup Testing. : 


Quality Group Classifications and Standards for Water-, Steam-, and Radioactive- 
Waste-Containing Components of Nuclear Power Plants. 


Quality Assurance Requirements for Cleaning of Fluid Systems and Aesocieied 
Components of Water-Cooled Nuclear Power Plants. 
Design Limits and Loading Combinations for Metal Primary Reactor Containment 


Damping Values for Seismic Design of Nuclear Power Plants. 

Initial Test Programs for Water-Cooled Nuclear Power Plants. 

Welder Qualification for Areas of Limited Accessibility. 

Design Basis Tornado for Nuclear Power Plants. 

Combining Modal Responses and Spatial Components in Seismic Response Anal- 


Availability of Electric Power Sources. 

Instrumentation for Light-Water-Cooled Nuclear Power Plants To Assess Plant and 
Environs Conditions During and Following an Accident. 

Calculation of Releases of Radioactive Materials in Gaseous and Liquid Effluents 
from Light-Water-Cooled Power Reactors. 

Service Limits and Loading Combinations for Class 1 Linear-Type Component Sup- 


Installation Design and Installation of Large Lead Storage Batteries for Nuclear 
Maintenance, Testing, and Replacement of Large Lead Storage Batteries for Nu- 


Service Limits and Loading Combinations for Class 1 Plate-and-Shell-Type Compo- 
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DG 


Title 


and Containments”). 


DG-1159 
1.189 DG-1170 
1.196 DG-1171 
1.200 DG-1161 
1.205 DG-1139 
4.15 DG-4010 


Power Plants. 


Materials, Construction, and Testing of Concrete Containments (Articles CC-1000, 
~—2000, and -4000 through -6000 of the “Code for Concrete Reactor Vessels 


Fire Protection for Operating Nuclear Power Plants. 
Control Room Habitability at Light-Water Nuclear Power Reactors. 


An Approach for Determining the Technical Adequacy of Probabilistic Risk Aaceue- 
ment Results for Risk-Informed Activities. 


Risk-Informed, Performance-Based Fire Protection for Existing Light-Water Nuclear 


Quality Assurance for Radiological Monitoring (Normal 
fluent Streams and the Environment. 


The staff is also currently developing 
the following new DGs to provide 


prospective applicants with complete, 
accurate, and current guidance for use 


in preparing ESP, DC, and COL 
applications for proposed new reactors: 


DG 


Title 


DG-1142 


DG-1146 .. 


Guidelines for Environmental Qualification of Safety Related Computer-Based Instrumentation and Control Sys- 
tems in Nuclear Power Plants . 

Guidelines for Evaluating Fatigue Analyses Incorporating the Life Reduction of Metal Components Due to the Ef- 
fects of the Light Reactor Water Environment for New Reactors. 

Combined License Applications for Nuclear Power Plants (LWR Edition). 

Seismic Sources and Safe Shutdown Earthquake Ground Control Motion. 


The NRC has recently finalized and 
published Revision 2 of RG 1.92 (July 


2006), Revision 4 of RG 1.97 (July 2006), 


and RG 1.205 (June 2006). In addition, 
the NRC has already issued drafts of RG 
1.7 (DG-1117, August 2002), RG 1.76 
(DG—1143, February 2006), RG 1.200 
(DG—1161, September 2006), DG—1144 
(July 2006), and DG—1145 (September 
2006) for public review and comment. 
The NRC plans to issue drafts of the 
remaining proposed revised regulatory 
guides as they are developed between 
September 2006 and December 2006. 
The NRC staff will then address any 
stakeholder comments received during 
the 45-day comment period, and any 
changes from the proposed Part 52 rule 
that are adopted in the final rule, before 
issuing the final guides for use by 
applicants by March 2007. 

In addition, the NRC intends to apply 
its established regulatory guidance (as 
set forth in established, new, and 


revised regulatory guides) using a - 


consistent approach. The staff will 
ensure that all new reactor applications 
received in a given time are subjected to 
the same appropriate level of scrutiny, 
based on the same regulatory guidance 
to implement regulatory requirements 
that protect the public health and safety 
and the environment. The staff has 
determined that existing and revised 
regulatory guides listed previously will 
be finalized by March 2007, and 
uniformly applied (consistent with the 
staff guidance provided in the SRP) to 
the ESP, DC, and COL applications that 
are submitted. 

Availability and Dates: The NRC will 
solicit comments on each new or 


revised RG for a period of 45 days after 
each guide is made'publicly available 
through the following electronic 
distribution channels: 

e The NRC’s Electronic Reading 
Room on the agency’s public Web site, 
under Draft Regulatory Guides in the 


Regulatory Guides document collection, 


at http://www.nrc.gov/reading-rm/doc- 
collections/. 

e The NRC’s Agencywide Document 
Access and Management System 


_ (ADAMS), at http://www.nre.gov/NRC/ 


reading-rm/adams.htm (using the 
ADAMS accession number specified in 
the footer on the first page of each 
regulatory guide) 

e The NRC’s rulemaking Web site at 

The footer on the first page of each 
draft regulatory guide will specify the 
applicable comment date. Comments 
received after the specified date will be 
considered if it is practical to do so, but 
the Commission is able to ensure 
consideration only of comments 
received on or before the specified date. 
Please note that the NRC does not. 


-intend to distribute printed copies of 


these Draft Regulatory Guides unless 
specifically requested on an individual 
basis. Such requests for single copies 
should be made in writing to the U.S. 


- Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 


Reproduction and Distribution Services 
Section; by e-mail to 
DISTRIBUTION@nrc.gov; or by fax to 
(301) 415-2289. Telephone requests 
cannot be accommodated. In addition, 
the NRC does not intend to issue 
separate notices of issuance and 


availability. Consequently, interested 
parties should regularly peruse the 
electronic distribution channels listed 
previously to identify newly released 
guides that are available for public 
comment. 

Copies of each DG and other related 
publicly available documents, including 
public comments received, can be 
viewed electronically on computers in 
the NRC’s Public Document Room 
(PDR), which is located at One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland, Room O-1 F21, 
and is open to the public on Federal 
workdays from 7:45 a.m. until 4:15 p.m. 
The PDR reproduction contractor will 
make copies of documents for a fee. 
Selected documents, including public 
comments on the DGs, can also be 
viewed and downloaded electronically 
via ADAMS and the NRC’s rulemaking’ 
Web site at http://www.nrc.gov/NRC/ 
reading-rm/adams.html and http:// 
ruleform.IllnI.gov, respectively. If you do 
not have access to ADAMS or if you 
encounter problems in accessing the 
documents stored in ADAMS, contact 
the PDR Reference Staff at (800) 397— 
4209 or (301) 415-4737, or by e-mail to 
PDR@nrc.gov. 

Comment Procedures: The NRC staff 
will solicit comments on each proposed 
DG. Comments may be accompanied by © 
relevant information or supporting data. 
Please mention the DG number (DG- 
xxxx) in the subject line of your — 
comments. Comments submitted in 
writing or in electronic form will be 
made available to the public in their 
entirety through ADAMS. Personal 
information will not be removed from 
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your comments. You may submit 
comments by any of the following 
methods: 

e Mail comments to Rules and 
Directives Branch, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555— 
0001 (MS T-6 D59). 

e Hand-deliver comments to Rules 
and Directives Branch, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, 11555 Rockville Pike, 
~ Rockville, Maryland 20852, between 
7:30 a.m. and 4:15 p.m. on Federal 
workdays. 

e Fax comments to Rules and 
Directives Branch, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, at (301) 415-5144. 

e E-mail comments to 
NRCREP@nrc.gov. 

e Submit comments via the NRC’s 
rulemaking Web site at http:// 
ruleforum.lInl.gov. 

Contact Information: The header on 
the first page of each DG will specify the 
name and telephone number of the 
cognizant NRC staff member. Comments 
and questions about our rulemaking 
Web site should be addressed to Carol 
_A. Gallagher at (301) 415-5905 or by e- 

mail to CAG@nrc.gov. Contact 
information for use in obtaining printed 
or electronic copies of the proposed DGs 
is provided in the section on 
Availability and Dates. Contact 
information for use in submitting 
comments is provided in the section on 
Comment Procedures. Comments or 
questions about the NRC’s revision of 
regulatory guides to support new reactor 
licensing should be addressed to Jimi T. 
Yerokun at (301) 415-0585 or by e-mail 
to JTY@nrc.gov. 

For the U.S. Nuclear Regulatory 
Commission. 

Dated at Rockville, Maryland, this 14th day 

of September, 2006. 

Farouk Eltawila, 

Director, Division of Risk Assessment and 
Special Projects, Office of Nuclear Regulatory 
Research. 

[FR Doc. 06-8016 Filed 9-21-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Guidance for Receiving Enforcement 
Discretion When Concentrating 
Uranium at Community Water Systems 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of guidance for receiving 
enforcement discretion when 


concentrating uranium at community 
water systems. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) is issuing a 
regulatory information summary (RIS) to 
provide guidance for receiving 
enforcement discretion when 
concentrating uranium at drinking water 
facilities. 

FOR FURTHER INFORMATION CONTACT: 
Michael K. Williamson, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC.20555-0001, Mail Stop: 
T8K3, telephone: (301) 415-6234, e- 
mail: mkw1@nrc.gov, or Gary Comfort, © 
Office of Nuclear Material Safety and 
Safeguards, U.S. Nuclear Regulatory — 
Commission, Washington, DC 20555-— 
0001, Mail Stop: T8K3, telephone: (301) 
415-8106, e-mail: gcc1@nrc.gov. 
SUPPLEMENTARY INFORMATION: NRC 
Regulatory Issue Summary 2006-20— 
Guidance for Receiving Enforcement 
Discretion When Concentrating 
Uranium at Community Water Systems. 
ADDRESSES: All community water 
systems (CWSs), in U.S. Nuclear 
Regulatory Commission (NRC) non- 
Agreement States, that during the 
treatment of drinking water, may 
accumulate and concentrate naturally- 
occurring uranium in media, effluents, 
and other residuals, above 0.05 percent 
by weight. CWSs operating in 
Agreement States ' should contact their 
State regulatory agency to determine 
what requirements apply to their 
operations. 


Intent 


The NRC is issuing this regulatory 
issue summary (RIS), to inform 
addressees and other stakeholders of 
NRC’s implementation of a policy of 
enforcement discretion for CWSs. Under 
this policy, CWSs, in non-Agreement 
States, that concentrate naturally- 
occurring uranium above 0.05 percent 
by weight in media, effluents, and other 
residuals during the treatment of 
drinking water will not be required to 
apply for a NRC specific license while 
they remain eligible for enforcement 
discretion. 


Background 


In 1991, the U.S. Environmental 
Protection Agency (EPA) proposed 


1 An Agreement State is a State that has entered 
into an agreement with the U.S. Nuclear Regulatory 
Commission pursuant to Section 274b of the 
Atomic Energy Act, as amended, under which the 
NRC discontinues its Federal authority and the 
State assumes authority under State law for the 
regulation of certain radioactive materials. 
Therefore, this agreement allows the State to 
regulate the use of radioactive material within that 


State. 


changes to the current radionuclide 
standard for uranium in drinking water. 
On December 7, 2000 (65 FR 76707), the 
EPA issued new standards for the 
uranium content in drinking water. In 
the final rulemaking, EPA set a 
maximum contaminant level (MCL) of 
30 micrograms per liter (30 ug/L), 
equivalent to 30 parts per billion, for 
uranium in drinking water. EPA’s 
detailed technical and legal basis 
supporting this level can be found on 
pages 76712-76716 of the December 7, 
2000, final rule. 

The Atomic Energy Act of 1954, as 
amended,? provides the NRC with 
regulatory authority over source 
material (which includes uranium and 
thorium) after its removal from its place 
of deposit in nature. NRC has issued 
regulations for source material in Title 
10, Code of Federal Regulations (10 
CFR) Part 40, “Domestic Licensing of 
Source Material.’’ Part 40 defines 


-“source material,” in part, as meaning 


uranium “‘in any physical or chemical 
form.” In accordance with 10 CFR 
40.13(a), the NRC regards uranium in 
any solution (e.g., water) in which the 
uranium is by weight less than one- 
twentieth of 1 percent (0.05 percent or 
335 picocuries per gram [pCi/g] for 
natural uranium) of the solution as an 
“unimportant quantity” of source 
material. Any CWS possessing such 
unimportant quantities of uranium 
would not need an NRC license under 
the 10 CFR 40.13(a) exemption. Ifa 
CWS possesses more thanan 
unimportant quantity of uranium, but 
less than 15 pounds of uranium at any 
one time and less than 150 pounds of 
uranium in any one calendar year, the 
CWS may operate under the existing 
general license in 10 CFR 40.22, “Small 
quantities of source material.’’ ACWS 
operating under the general license in 
10 CFR 40.22 is not required to formally 
notify NRC that it is operating under the 
conditions of that general license. 
Although some CWSs may be able to 
treat for uranium and remain within the 
conditions of 10 CFR 40.13(a) or 10 CFR 
40.22, NRC expects many CWSs will 
possess uranium in quantities exceeding 
those limits. Without enforcement 
discretion, such CWSs located in non- 
Agreement States would be required to 
apply for specific NRC source material 
licenses to possess, process, and transfer 


2 The Energy Policy Act of 2005 expanded NRC’s 
regulatory authority to include discrete sources of 
radium-226, but not diffuse sources of radium-226. 
Diffuse sources are considered to include radium- 
226 as it occurs in nature or as a result of other 
processes where radium-226 may be 
unintentionally concentrated (such as in residuals 
from the treatment of water to meet drinking water 
standards). Therefore, NRC does not regulate 
radium-226 at drinking water facilities. 
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the accumulated uranium, pursuant to 
10 CFR 40.31 “Application for specific 
licenses.”’ 

Similarly, CWSs in Agreement States 
may also be required, under appropriate 
State regulations, to obtain a license for 
authorization to possess, process, and 
transfer the uranium at concentrations 
greater than 0.05 percent by weight. 

Based on the expectation of relatively 
low impacts to public health and safety 
and the environment during normal 
operations, and because NRC recognizes 
that the cost of obtaining a specific 
license can be burdensome, NRC has 
begun a rulemaking to establish a new 
class of general licenses. This new 
general license will be specific to CWSs 
that concentrate uranium above 0.05 
percent by weight, in response to 
meeting EPA’s MCLs (including the 
inadvertent concentration of uranium 
while treating other contaminants in the 
water). The new general license will 
ensure that public health and safety and 
the environment remain adequately 
protected. 


Summary of Issue 


While a new general license for CWSs 
is being developed, CWSs in non- 
Agreement States, concentrating 
uranium above 0.05 percent by weight, 
will be allowed to operate under 
enforcement discretion. Absent 
enforcement discretion, such CWSs 
would have to apply for a specific NRC 
license as required by 10 CFR 40.31. 
Enforcement discretion exercised by 
NRC does not remove or modify any | 
obligations for the CWS to meet the 
requirements of other regulatory 
agencies. 


Requested Information 


To be eligible for enforcement 
discretion,? the CWS operator must 
submit a notification to NRC stating an 
intent to operate under enforcement 
discretion. This notification must be 
submitted no later than 30 days after the 
CWS operator becomes aware that the 
concentration of the source material 
possessed by the CWS exceeds 0.05 
percent by weight, and the quantity of 
source material possessed by the CWS 
exceeds more than 15 pounds of 
uranium at any one time or more than 
150 pounds in any one calendar year. 


3 Compliance with the conditions in this RIS is 
not mandatory unless the CWS notifies NRC of its 
intent to operate under enforcement discretion. 
However, if the CWS does not meet these 
conditions, concentrates uranium to levels greater 
than 0.05 percent, and exceeds the general license 
conditions in 10 CFR 40.22, enforcement discretion 
will not be exercised, the CWS may be issued a 
notice of violation and be subject to civil penalties, 
and the CWS will be required to apply for a specific 
license in accordance with 10 CFR 40.31. 


The notification must include the 
facility name and address, owner of the 
facility, and form of the effluent, media, 
or residual that exceeds 0.05 percent by 
weight. The notification shall also 
identify a point of contact, including a 
mailing address, telephone number, and 
e-mail address (if available). 

The notification may be sent as 
written correspondence to: RIS 06-020, 
Project Manager, ATTN: Intent to 
Operate per RIS 06-020, U.S. Nuclear 
Regulatory Commission, Mail Stop: T8- 
F3, Washington, DC 20555-0001, or by 
sending an e-mail with the requested 
information to: 
2006UraniumRIS@nrc.gov. 


Conditions for Enforcement Discretion4 


In addition to notifying the NRC of its 
intent-to operate under enforcement 
discretion, the CWS must comply with 
the following conditions to be eligible 
for enforcement discretion: 


4: Records 


The CWS will retain the following 
records for three years after the transfer 
or disposal of material containing 
uranium: 

(A) Amount of uranium transferred 
from the CWS site; 

(B) To whom it was transferred; and 

(C) Average concentration of uranium 
in each shipment. 


2. Storage, Transfer, and Disposal 


When filter media (or other materials, 
such as sludge) contain greater than 0.05 
percent by weight of uranium, and are 
no longer actively used by the CWS to 
meet EPA’s uranium MCL, the material 
containing the uranium is to be 


- transported from the CWS in accordance 


with applicable Department of 
Transportation regulations. Transfer of 
the material containing the uranium 
must be as follows: 

(A) To a facility authorized to possess 
the source material (e.g., a person 
authorized by a license for possession of 
uranium issued by NRC or an NRC 
Agreement State); or 

(B) For disposal at a facility 
authorized to accept radioactive 
material of the form and type-generated 
by the CWS. 

While awaiting transfer, the material 
containing the uranium must be stored 
in a manner that will not allow for the 
release of the uranium or unnecessarily 
expose the CWS workers. Materials 
containing uranium, at concentrations 


4 Although NRC plans to use conditions 
discussed in this RIS in the development of the new 
general license, it should be noted that the final rule 
for the new general license may contain conditions 
that are different, or additional to those discussed 
in this RIS. 


greater than 0.05 percent, and that are 
no longer actively being used as part of 
the drinking water treatment process, 
must be removed from the CWS within 
90 days from the time they were 
removed from service. In addition, 
while in storage, the material containing 
the uranium must be kept in an area that 
provides containment (e.g., a catch 
basin) in case of a spill. 


3. Processing Restrictions 


The CWS shall implement new 
procedures, or use existing procedures 
for hazardous chemicals to allow 
employees to safely handle and operate 
equipment used to process or contain 
the uranium, concentrated greater than 
0.05 percent by weight, during normal 
operations. These procedures should 
limit the possibility that employees are 
able to inhale or ingest the uranium. 

Enforcement discretion only applies 
to those activities required to meet 
EPA’s MCL. Additional intentional 
concentration, or processing of the 
uranium captured on the filter media, 
after removal from the drinking water 
treatment process, is not permitted 
under this policy of enforcement 
discretion, and shall only be done in 
accordance with a specific license 
issued by NRC, or an Agreement State. 

Backwashing, or other procedures 
required for normal operation of the 
filter media, is permitted as long as the 
uranium is captured, stored, and 
transferred, as appropriate, in - 
accordance with the transfer procedures 
in Section 2, “Storage, Transfer, and 
Disposal,” above. If allowed by local 
pretreatment permits, discharge of 
residuals containing uranium to sanitary 
sewers must be below the lesser of any 
local regulations, permit requirements, 
or 3 picocuries of uranium per milliliter 
(3 pCi/ml). 

-A CWS operating under this policy of 
enforcement discretion may not 
intentionally dilute the uranium after it 
is concentrated, except as part of normal 
operation of its equipment (e.g., 
backwashing). 


4. Off-Normal Operations 


A CWS must have written procedures 
to mitigate the impacts ofa spill, or 
other accident involving the 
concentrated uranium. The facility must 
immediately take action to clean-up or 
mitigate the impacts of a spill or 
accident in accordance with its 
procedures, and provide written 
notification to the NRC (to the address 
above to which the original notification 
was sent) within 30 days of the incident. 
Spilled materials, containing uranium 
removed from drinking water, must not 
be allowed to adversely affect the 
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surrounding environment or CWS 
workers, or be allowed to re-enter the 
water treatment system. 


5. Posting and Labeling 


A CWS operating under enforcement 
discretion must ensure that the 
equipment containing uranium, in 
concentrations greater than 0.05 percent 
by weight, is clearly labeled and must 
provide sufficient information (such as 
the radionuclide present or ““Caution— 
Radioactive Materials’’) to permit 
individuals handling or using the 
containers, or working in the vicinity of 
the containers, to take precautions or 
minimize exposures. Areas, such as 
sludge ponds, containing the uranium 
in concentrations greater than 0.05 
percent by weight, should be posted 
with a conspicuous sign or signs bearing 
the radiation symbol and the words 
“CAUTION, RADIOACTIVE 


6. Criteria for Terminating Operation 
Under Enforcement Discretion 


Enforcement discretion will apply 
until either: 

(A) NRC amends its regulations to 
create a new general license for CWSs, 
or decides to no Jonger pursue a new 
regulation; 

(B) The CWS obtains a specific license 
from the NRC or an Agreement State; or 


(C) The CWS ceases operations. If this 
is the case, it shall decommission/ 
decontaminate the facility in accordance 
with 10 CFR Part 20, Subpart E, 
“Radiological Criteria for License 
Termination.” 


Enforcement discretion may be 
rescinded if the CWS is not meeting the 
above objectives, or in NRC’s opinion, 
the CWS cannot operate safely under 
the enforcement discretion policy. 


If the NRC modifies or ceases its 
policy of enforcement discretion, the 
NRC will appropriately modify or 
rescind the RIS, and will notify all 
affected CWSs of such changes. 


7. Enforcement Guidance 


Enforcement guidance has been 
developed and is located on NRC’s Web 
site at http://www.nrc.gov/reading-rm/ 
basic-ref/enf-man/app-a.html. 

Note: NRC generic communications may be 
found on the NRC public Web site, http:// 


www.nre.gov, under Electronic Reading 
Room/Document Collections. 


- 


Dated at Rockville, Maryland, this 14th day 
of September 2006. 


Patricia K. Holahan, 
Acting Director, Division of Industrial and 
Medical Nuclear Safety, Office of Nuclear 
Material Safety and Safeguards. 


[FR Doc. 06-8012 Filed 9-21-06; 8:45 am] 
BILLING CODE 7590-01-P 


OFFICE OF MANAGEMENT AND 
BUDGET 


Standards and Guidelines for 
Statistical Surveys 


AGENCY: Office of Management and 
Budget, Executive Office of the 
President. 


ACTION: Notice of decision. : 


SUMMARY: As part of an ongoing effort to 
improve the quality, objectivity, utility, 
and integrity of information collected 
and disseminated by the Federal 
Government, the Office of Management 
and Budget (OMB) is issuing revised 
Standards and Guidelines for Statistical 
Surveys. OMB proposed revised 
standards and requested public 
comment on July 14, 2005 (70 FR 
40746-40747). The proposed standards 
were based on recommendations from 
the Federal Committee on Statistical 
Methodology’s (FCSM) Subcommittee 
on Standards for Statistical Surveys 
whose charge was to update and revise 
OMB Statistical Policy Directive No. 1, 
Standards for Statistical Surveys, and 
OMB Statistical Policy Directive No. 2, 
Publication of Statistics. The guidance, 
which applies to all Federal agencies 
subject to the Paperwork Reduction Act 
of 1995, is intended to ensure that the 
results of statistical surveys sponsored 
by the Federal Government are as 
reliable and useful as possible. OMB 
received six public comments on the 
proposed standards and has made some 
modifications to the proposed standards 
and guidelines in response to these 
comments. OMB is now issuing these 
Standards and Guidelines for Statistical 
Surveys as final, and they are available 
in their entirety along with the public 
comments and OMB’s summary of and 
response to the public comments on the 


OMB Web site at http:// 


www.whitehouse.gov/omb/inforeg/ 


statpolicy.html. 


Authority: 44 U.S.C. 3504(e)(3). 
FOR FURTHER INFORMATION CONTACT: 
Brian Harris-Kojetin, Ph.D., Statistical 
and Science Policy Office, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
NEOB, Room 10201, 725 17th Street, 
NW., Washington, DC 20503. 


Telephone: 202-395-3093. 


SUPPLEMENTARY INFORMATION: 
Background | 


Statistics collected and published by 
the Federal Government constitute a 
significant portion of the available 
information about the United States’ 
economy, population, natural resources, 
environment, and public and private 
institutions. These data are used by the 
Federal Government and others as a 
basis for actions that affect people’s 
lives and well-being. It is essential that 
they be collected, processed, and 
published in a manner that guarantees 
and inspires confidence in their 
reliability. The statistical programs of 
the Federal Government are 
decentralized among more than 70 
agencies or organizational units. It is 
therefore also essential that, to the 
extent permitted by law, there be 
sufficient government-wide uniformity 
in statistical methods and practices to 
ensure the maximum usefulness of the 
statistics produced. | 

The Paperwork Reduction Act of 1995 
(PRA; 44 U.S.C. 3504) gives the Director 
of OMB broad responsibility for 
improving the usefulness of information 
collected, maintained, and disseminated 
by the Federal Government and for 
reducing the reporting burden on the 
public. Among the Director’s functions 
under the PRA are statistical policy and 
coordination, which includes the 
development and implementation of 
“Government-wide policies, principles, 
standards, and guidelines concerning (a) 
statistical collection procedures and 
methods; (b) statistical data 
classification; (c) statistical information 
presentation and dissemination; (d) 
timely release of statistical data; and (e) 
such statistical data sources as may be 
required forthe administration of 
Federal programs” (44 U.S.C. 3504 
(e)(3)). The Administrator for the Office 
of Information and Regulatory Affairs in 
OMB has the responsibility to “develop 
programs and prescribe regulations to 
improve the compilation, analysis, 
publication, and dissemination of 
statistical information by executive 
agencies” (31 U.S.C. 1104 (d)). 

The revised Standards and Guidelines 
for Statistical Surveys provide guidance 
for designing, conducting, and 
disseminating statistical surveys and 
studies sponsored by Federal agencies. 
The standards and guidelines are 
intended to ensure that such surveys 
and studies are designed to produce 
reliable data as efficiently as possible 
and that methods are documented and 
results presented in a manner that 
makes the data as accessible and useful 
as possible. 
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These revised standards 
guidelines replace OMB Statistical 
Policy Directives Nos. 1 and 2, on 
Standards for Statistical Surveys, and 
Standards for Publishing Statistics, 
respectively. These standards and 
guidelines were last revised in 1974 
when they were issued as OMB Circular 
No. A—46, Exhibits A and B. The 
standards were reissued in 1978 as 
Statistical Policy Directives 1 and 2 


when the statistical policy function was © 


temporarily relocated to the Department 
of Commerce, and their designation as 
Statistical Policy Directives remained 
when the statistical policy function was 
returned to OMB in 1981 under the 
Paperwork Reduction Act of 1980. 


Development and Review 


As part of ongoing efforts to improve 
the quality of information collected by 
the Federal Government and to update 
statistical standards and guidance, OMB 
requested in 2003 that agencies who 
were members of the Interagency 
Council on Statistical Policy (ICSP) 
nominate representatives to a new 
subcommittee formed under the aegis of 
the Federal Committee on Statistical 
Methodology (FCSM). This 
subcommittee was asked to review 
Statistical Policy Directives Nos. 1 and 
2 and to make recommendations for 
updating or revising these standards to 
reflect current best practices in Federal 
statistical agencies. 

The subcommittee reviewed the OMB 
directives, standards currently used by 
Federal statistical agencies, and 
standards and guidelines produced and 
disseminated by national statistical 
institutes in a number of other 
countries. The subcommittee also drew 
on interagency efforts by statistical 
agencies to develop a common 
framework for their activities in 
response to OMB’s issuance of its 
Information Quality Guidelines (IQC) 
and the requirement that agencies issue 
their own IQGs (67 FR 8452-8460). 

The revised and updated standards 
and guidelines developed by the 
subcommittee reflected the 
organizational framework that the 
statistical agencies used for their 
Information Quality Guidelines. They 
were the product of a careful and 
deliberate process to create a set of 
standards and guidelines that will 
address all key aspects of planning, 


* conducting, processing, and 


disseminating Federal statistical 
surveys. Because OMB standards and 
guidelines must cover a broad range of | 
applications, agencies are encouraged to 


‘develop their own more specific 


standards for the statistical surveys and 
studies they conduct or sponsor. The 


subcommittee provided initial draft 
standards and guidelines for review by — 
the FCSM and then by the ICSP in 2004. 
The subcommittee addressed the 
comments it received at each stage and 
provided its recommendations to OMB 
in 2005. 

OMB issued the proposed standards 
and guidelines for public comment in 
July 2005 (70 FR 40746-40747). Six 
public comments were received in 
response to OMB’s request. OMB 
reviewed the standards and guidelines 
and made some modifications in 
response to the public comments. The 
final standards and guidelines, the 
public comments, and OMB’s summary 
of and response to the public comments 
are available on the OMB Web site at 
http://www.whitehouse.gov/omb/ 
inforeg/statpolicy.html. 


Steven D. Aitken, 


Acting Administrator, Office of Information 
and Regulatory Affairs. 


[FR Doc. 06-8044 Filed 9-21-06; 8:45 am] 
BILLING CODE 3110-01-P 


RAILROAD RETIREMENT BOARD 


Agency Forms Submitted for OMB 
Review 


Summary: In accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35), the Railroad 
Retirement Board (RRB) has submitted 
the following proposal(s) for the 
collection of information to the Office of 
Management and Budget for review and 
approval. 


Summary of Proposal(s)_ 


(1) Collection title: Employer 
Reporting. 

2) Form(s) AA-12, 
88A.1, G-88A.2, BA—6a, BA—6a 
(Internet), BA—6a (E-mail). 

(3) OMB Number: 3220-0005. 

(4) Expiration date of current OMB 
clearance: 12/31/2006. 

(5) Type of request: Revision of a 
currently approved collection. 

(6) Respondents: Business or other 
for-profit, Individuals or Households. 

(7) Estimated annual number of 
respondents: 495. 

(8) Total annual responses: 1,958. 

(9) Total annual reporting hours: 418. 

(10) Collection description: Under the 


Railroad Retirement Act and the 


Railroad Unemployment Insurance Act, 
railroad employers are required to 
report service and compensation for 
employees needed to determine 
eligibility to and the amounts of benefits 
aid. 
Additional Information or Comments: 
Copies of the forms and supporting 


documents can be obtained from © 
Charles Mierzwa, the agency clearance 
officer (312-751-3363) or 
Charles.Mierzwa@rrb.gov. 

Comments regarding the information 
collection should be addressed to 
Ronald J. Hodapp, Railroad Retirement 


Board, 844 North Rush Street, Chicago, 


Illinois, 60611-2092 or 
Ronald.Hodapp@rrb.gov and tothe 
OMB Desk Officer for the RRB, at the 
Office of Management and Budget, 
Room 10230, New Executive Office 
Building, Washington, DC 20503. 


Charles Mierzwa, 
Clearance Officer. 


[FR Doc. 06-8049 Filed 9-21-06; 8:45 am] 
BILLING CODE 7905-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Proposed Collections; Comment 
Request 


Upon Written Request, Copies Available 
From: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549. 


Extensions: 

Form F—7, OMB Control No. 3235-0383, 
SEC File No. 270-331. Form F-8, OMB 
Control No. 3235-0378, SEC File No. 
270-332. 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission 
(“Commission’’) is soliciting comments 
on the collections of information 
summarized below. The Commission 
plans to submit these existing 
collections of information to the Office 
of Management Budget for approval. 

Form F-7 (17 CFR 239.37) may be 
used to register under the Securities Act 
of 1933 (15 U.S.C. 77a et seq.) securities 
offered for cash upon exercise of rights 
that are granted to its existing 
shareholders of the registrant to 
purchase or subscribe such securities. 
The information collected is intended to 
ensure that the information required to 
be filed by the Commission permits 
verification of compliance with 
securities law requirements and assures 
the public availability of such 
information. Form F—7 takes 
approximately 4 hours per response to 
prepare and is filed by 5 respondents. 
We estimate that 25% of 4 hours per 
response (one hour) is prepared by the 
company for a total annual reporting 
burden of 5 hours (one hour per 
response x 5 responses). The remaining 
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75% of the burden hours is attributed to 
outside cost. 

Form F-8 (17 CFR 239.38) may be 
used to register under the Securities Act 
of 1933 (15 U.S.C. 77a et seq.) securities 
of certain Canadian issuers to be used in 
exchange offers or business 
combinations. The information 
collected is intended to ensure that the 
information required to be filed by the 

‘Commission permits verification of 
compliance with securities law 
- requirements and assures the public 
availability of such information. Form 
F-8 takes approximately one hour per 
response to prepare and is filed by 10 
respondents. We estimate that 25% of 
one hour per response (15 minutes) is 
prepared by the company for a total 
’ annual reporting burden of 3 hours (15 
minutes/60 minutes per response x 10 
responses = 2.5 hours rounded to 3 
hours). The remaining 75% of the 
burden hours is attributed to outside 
cost. 

Written comments are invited on: (a) 
Whether these proposed collections of 
information are necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information collection information; (c) 
ways to enhance the quality, utility, and 
clarity of the information collected; and 
(d) ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 
Consideration will be given to 
comments and suggestions submitted in 
writing within 60 days of this 
publication. 

Please direct your written comments 
to R. Corey Booth, Director/Chief 
Information Officer, Securities and 
Exchange Commission, c/o Shirley 
Martinson 6432 General Green Way, 
Alexandria, Virginia 22312; or send an 
e-mail to: PRA_Mailbox@sec.gov. 

Dated: September 13, 2006. 

Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. 06-7994 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Submission for OMB Review; 
Comment Request 


Upon Written Request, Copies Available 
From: Securities and Exchange 
Conimission, Office of Filings and 


Information Services, Washington, DC 
20549. 


Extension: 
Rule 11a—2, SEC File No. 270-267, OMB 
Control No. 3235-0272. 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission 
(“Commission’’) has submitted to the 
Office of Management and Budget 
(““OMB”’) a request for an extension of 
the previously approved collection of 
information discussed below. 

The title for the collection of 
information is ‘‘Rule 11a—2 Under the 
Investment Company Act of 1940: Offers 
of Exchange by Certain Registered 
Separate Accounts or Others the Terms 
of Which Do Not Require Prior 
Commission Approval.” 

Rule 11a—2 (17 CFR 270.11a—2) nna 
the Investment Company Act of 1940 
(15 U.S.C. 80a—1 et seq.) permits certain 
registered insurance company separate 
accounts, subject to certain conditions, 
to make exchange offers without prior 
approval by the Commission of the 
terms of those offers. Rule 11a—2 
requires disclosure, in certain 
registration statements filed pursuant to 
the Securities Act of 1933 (15 U.S.C. 77a 
et seq.) of any administrative fee or sales 
load imposed in connection with an 
exchange offer. 

There are currently 736 registrants 
governed by Rule 11a—2. The 
Commission includes the estimated 
burden of complying with the 
information collection required by Rule 
11a—2 in the total number of burden 
hours estimated for completing the 
relevant registration statements and 
reports the burden of Rule 11a—2 in the 
separate PRA submissions for those 
registration statements (see the separate 
PRA submissions for Form N—3 (17 CFR 
274.11b), Form N—4 (17 CFR 274.11c) 
and Form N-6 (17 CFR 274.11d). The 
Commission is requesting a burden of 
one hour for Rule 11a—2 for 
administrative purposes. 

The estimate of average burden hours 
is made solely for the purposes of the 
Paperwork Reduction Act, and is not 
derived from a comprehensive or even 
a representative survey or study of the 
costs of Commission rules or forms. 
With regard to Rule 11a—2, the 
Commission includes the estimate of 
burden hours in the total number of 
burden hours estimated for completing 
the relevant registration statements and 
reported on the separate PRA 
submissions for those statements (see 
the separate PRA submissions for Form 
N-3, Form N—4 and Form N-6). 


The information collection 
requirements imposed by Rule 11a—2 
are mandatory. Responses to the 
collection of information will not be 
kept confidential. An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid control number. 

General comments regarding the 
above information should be directed to 


‘the following persons: (i) Desk Officer 


for the Securities and Exchange 
Commission, Office of Information and 
Regulatory Affairs, Office of — 
Management and Budget, Room 10102, 
New Executive Office Building, 
Washington, DC 20503 or e-mail to: 
David_Rostker@omb.eop.gov; and (ii) R. 
Corey Booth, Director/Chief Information 
Officer, Securities and Exchange 
Commission, c/o Shirley Martinson, \ 
6432 General Green Way, Alexandria, 
Virginia 22312, or send an e-mail to: 
PRA_Mailbox@sec.gov. Comments must 
be submitted to OMB within 30 days of 
this notice. 


Dated: September 11, 2006. 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. 06-7995 Filed 9-21-06; 8:45 wal 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Submission for OMB Review 


Upon Written Request, Copies Available 
From: Securities and Exchange 
- Commission, Office of Filings and 
Information Services, Washington, DC 
20549. 


Extension: 
Rule 17a—25, SEC File No. 270-482, OMB 
Control No. 3235-0540. 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission 
(“Commission’’) has submitted to the 
Office of Management and Budget 
request for extension of the previously 
approved collection of information 
discussed below. 

Rule 17a—25 (17 CFR 240.17a-25) 
requires registered broker-dealers to 
electronically submit securities 
transaction information, including 
identifiers for prime brokerage | 
arrangements, average price accounts, 
and depository institutions, in a 
standardized format when requested by 
the Commission staff. In addition, the 
rule also requires broker-dealers to 
submit, and keep current, contact 
person information for electronic blue 
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sheets (‘“‘EBS”’) requests. The . 
Commission uses the information for 
enforcement inquiries or investigations 
and trading reconstructions, as well as 
for inspections and examinations. 

The Commission estimates that it . 
sends approximately 27,000 electronic 
blue sheet requests per year. 
Accordingly, the annual aggregate hour 
burden for electronic and manual 
response firms is estimated to be 3,564 
hours and 405 hours, respectively. In 
addition, the Commission estimates that 
it will request 1,400 broker-dealers to 
supply the contact information | 
identified in Rule 17a—25(c) and 
estimates the total aggregate burden 
hours to be 350. Thus, the annual 
aggregate burden for all respondents to 
the collection of information 
requirements of Rule 17a—25 is 
estimated at 4,319 hours. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid 
control number. 

General comments regarding the 
estimated burden hours should be 
directed to the Desk Officer for the 
Securities and Exchange Commission at 
the address below. Any comments - 
concerning the accuracy of the 
estimated average burden hours for 
compliance with Commission rules and 
forms should be directed to (i) the Desk 
Officer for the Securities and Exchange 


_ Commission, Office of Information and 
’ Regulatory Affairs, Office of 


Management and Budget, Room 10102, 
New Executive Office Building, 
Washington, DC 20503 or by sending an 
e-mail to: David_Rostker@omb.eop.gov; 
and_-(ii) R. Corey Booth, Director/Chief 
Information Officer, Securities and 
Exchange Commission, c/o Shirley 
Martinson, 6432 General Green Way, 
Alexandria, Virginia 22312 or send an e- 
mail to: PRA_Mailbox@sec.gov. 
Comments must be submitted to OMB 
within 30 days of this notice. 


September 11, 2006. 


Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. 06-7996 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Submission for OMB Review; 
Comment Request 


Upon Written Request, Copies Available 
From: Securities and Exchange 
Commission, Office of Filings and 

Information Services, Washington, DC 

20549. 


Extension: 
Rules 17h—1T and 17h—2T, SEC File No. 
270-359, OMB Control No. 3235-0410. 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) the Securities 
and Exchange Commission 
(“Commission”) has submitted to the 
Office of Management and Budget 
requests for extension of the previously 
approved collections of information 
discussed below. 

Rule 17h-1T (17 CFR 240.17h-1T) 
under the Securities Exchange Act of 
1934 (15 U.S.C. 78a et seq.) (the “‘Act”’) 
requires a broker-dealer to maintain and 
preserve records and other information 
concerning certain entities that are 
associated with the broker-dealer. This 
requirement extends to the financial and 
securities activities of the holding 
company, affiliates and subsidiaries of 
the broker-dealer that are reasonably 
likely to have a material impact on the 


financial or operational condition of the 


broker-dealer. Rule 17h—2T (17 CFR 
240.17h—2T) under the Act requires a 
broker-dealer to file with the 
Commission quarterly reports and a 
cumulative year-end report concerning 
the information required to be 
maintained and preserved under Rule 
17h-1T. 

The collection of information required 
by Rules 17h-1T and 17h-2T is 
necessary to enable the Commission to 
monitor the activities of a broker-dealer 
affiliate whose business activities is 
reasonably likely to have a material 
impact on the financial and operational 
condition of the broker-dealer. Without 
this information, the Commission would 
be unable to assess the potentially 
damaging impact of the affiliate’s 
activities on the broker-dealer. 

There are currently 200 respondents 
that must comply with Rules 17h-1T 
and 17h-—2T. Each of these 200 
respondents require approximately 10 
hours per year, or 2.5 hours per quarter, 
to maintain the records required under 
Rule 17h—1T, for an aggregate annual 
burden of 2,000 hours (200 respondents 
X10 hours). In addition, each of these 
200 respondents must make five annual 
responses under Rule 17h—2T. These 


five responses require approximately 14 — 


hours per respondent per year, or 3.5 
hours per quarter, for an aggregate ~ 
annual burden of 2,800 hours (200 


- respondents x 14 hours). In addition, 


there are approximately five new 
respondents per year ! that must draft an 
organizational chart required under 


1 However, the staff further estimates that the 
number of respondents decreases by at least that 
many firms per year as a result of mergers and other 
business factors. 


Rule 17h-1T and establish a system for 
complying with the Rules. The staff 
estimates that drafting the required 
organizational chart requires one hour 
and establishing a system for complying 
with the Rules requires three hours, 
thus requiring an aggregate of 20 hours 
(5 new respondents x 4 hours). Thus, 
the total compliance burden per year is 
approximately 4,820 burden hours 
(2,000 + 2,800 + 20). 


Rule 17h-—1T specifies that the records 
required to be maintained under the 
Rule must be preserved for a period of 
not less than three years. There is no 
specific retention period or record 
keeping requirement for Rule 17h-2T. 
The collection of information is 
mandatory and the information required 
to be provided to the Commission 
pursuant to these Rules are deemed 
confidential, notwithstanding any other 
provision of law under section 17(h)(5) 
of the Act (15 U.S.C. 78q(h)(5)) and 
section 552(b)(3)(B) of the Freedom of 
Information Act (5 U.S.C. 552(b)(3)(B)). 


An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid 
control number. 


Comments should be directed to (i) 
Desk Officer for the Securities and 
Exchange Commission, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Room 10102, New Executive Office 
Building, Washington, DC 20503 or by 
sending an e-mail to: 
David_Rostker@omb.eop.gov; and (ii) R. 
Corey Booth, Director/Chief Information 
Officer, Securities and Exchange 
Commission, c/o Shirley Martinson, 
6432 General Green Way, Alexandria, 
Virginia 22312 or send an e-mail to: 
PRA_Mailbox@sec.gov. Comments must 
be submitted to OMB within 30 days of 
this notice. 


Dated: September 11, 2006. 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. 06-7997 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


Submission for OMB Review; 
Comment Request 


Upon written request, copies available 
from: Securities and Exchange 
Commission, Office of Filings and 
Information Services, Washington, DC 
20549. 


Extension: 
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Rule 27f-1 and Form N-27F-1; SEC File 
No. 270—487; OMB Control No. 3235— 
0546. 


Notice is hereby given that, pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission 
(“Commission’’) has submitted to the 
Office of Management and Budget 
(“OMB”) a request for extension of the 
previously approved collection of 
information discussed below. 

Section 27(f) of the Investment 
Company Act of 1940 (“‘Act’’) (15 U.S.C. 
80a—27(f)) provides that “[w]ith respect 
to any periodic payment plan (other 
than a plan under which the amount of 
sales load deducted from any payment 
thereon does not exceed 9 per centum 
of such payment), the custodian bank 
for such plan shall mail to each 
certificate holder, within sixty days after 
the issuance of the certificate, a 
statement of charges to be deducted 
from the projected payments on the 
certificate and a notice of his right of 
withdrawal as specified in this section.” 

Section 27(f) authorizes the 
Commission to ‘‘make rules specifying 
the method, form, and contents of the 
notice required by this subsection.” 
Rule 27f-1 (17 CFR 270.271) under 
the Act, entitled “Notice of Right of 
Withdrawal Required to be Mailed to 
Periodic Payment Plan Certificate 
Holders and Exemption from Section 
27(f) for Certain Periodic Payment Plan 
Certificates,” provides instructions for 
the delivery of the notice required by 
section 27(f). 

Rule 27f-1(d) prescribes Form N- - 
27F-1 (17 CFR 274.127f-1), which sets 
forth the language that custodian banks 
for periodic payment plans must use in 
informing certificate holders of their 
withdrawal right pursuant to section 
27(f). The instructions to the form 
provide that the notice must be on the 
sender’s letterhead. The Commission 

_ does not receive a copy of the Form N— 
27F-1 notice. 

The Form N-27F-1 notice informs 
certificate holders of their rights in 
connection with the certificates they 
hold. Specifically, it is intended to 
encourage new purchasers of plan . 
certificates to reassess the costs and 
benefits of their investment and to 
provide them with an opportunity to 
recover their initial investment without 
penalty. The disclosure assists 
certificate holders in making careful and 
fully informed decisions about whether 
to invest in periodic payment plan 
certificates. 

The frequency with which each of 
these issuers or their representatives 

must file Form N—27F-1 notices varies 


with the number of periodic payment - 
plans sold. Commission staff spoke with 
representatives of a number of firms in 
the industry that currently have 
periodic payment plan accounts. Based 
upon these conversations, the staff 
estimates that 3 issuers of periodic 
payment plan certificates send out an 
aggregate of approximately 535 notices 
per year. The staff further estimates that 
all the issuers that send Form N-—27F-— 

1 notices use outside contractors to 
print and distribute the notices, and 
incur no hourly burden. The estimate of 
annual burden hours is made solely for 
the purposes of the Paperwork 
Reduction Act, and is not derived from 
a comprehensive or even a 
representative survey or study of the 
costs of Commission rules and forms. 


Complying with the collection of 
information requirements of Rule 27f-1 
is mandatory for custodian banks of 
periodic payment plans for which the 
sales load deducted from any payment 
exceeds 9 percent of the payment.’ The 
information provided pursuant to Rule 
27f-1 will be provided to third parties 
and, therefore, will not be kept 
confidential. The Commission is seeking 
OMB approval, because an agency may 
not conduct or sponsor, and a person is 
not required to respond to, a collection 
of information unless it displays a 
currently valid control number. 


General comments regarding the 
above information should be directed to 
the following persons: (i) Desk Officer 
for the Securities and Exchange 
Commission, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 10102, 
New Executive Office Building, 
Washington, DC 20503 or by e-mail to: 
David_Rostker@omb.eop.gov; and (ii) R. 
Corey Booth, Director/Chief Information 
Officer, Securities and Exchange ~ 
Commission, c/o Shirley Martinson, 
6432 Generali Green Way, Alexandria, 
Virginia 22312, or by e-mail to: 
PRA_Mailbox@sec.gov. Comments must 
be submitted to OMB within 30 days of 
this notice. 


Dated: September 11, 2006. 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. 06-7999 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


1 The rule also permits the issuer, its principal 
underwriter, its depositor, or its record-keeping 
agent to mail the notice if the custodian bank has 
delegated the mailing of the notice to any of them 
or if the issuer has been permitted to operate 
without a custodian by Commission order. See 
17 CFR 270.27£-1. 


SECURITIES AND EXCHANGE 
COMMISSION 


Proposed en Comment 
Request 


Upon Written Request, Copies Available 
From: Securities and Exchange 
Commission, Office of Filings and ~ 
Information Services, Washington, DC 
20549. 


Extension: 

‘Rule 605 of Regulation NMS, SEC File No. 
270-488, OMB Control No. 3235-0542. 
Rule 606 of Regulation NMS, SEC File 
No. 270-489, OMB Control No. 3235— 
0541. 


Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission 
(‘‘Commission’’) intends to submit to 
the Office of Management and Budget 
(“OMB”) a request for extension of the 
previously approved collection of 
information discussed below. 

Rule 605 of Regulation NMS (‘‘Rule 
605’’) (17 CFR 242.605), f/k/a Rule 
11Ac1-5 (17 CFR.240.11Ac1-5), 
requires market centers to make © 
available to the public monthly order 
execution reports in electronic form. 
The Commission believes that many __ 
market centers retain most, if not all, the 
underlying raw data necessary to 
generate these reports in electronic 
format. Once the necessary data is 
collected, market centers could either - 
program their systems to generate the 
statistics and reports, or transfer the 
data to a service provider (such as an 
independent company in the business of 
preparing such reports or a self- 
regulatory organization (“‘SRO”’’)) that 
would generate the statistics and 
reports. 

The collection of information 
obligations of Rule 605 apply to all 
market centers that receive covered 
orders in national market system 
securities. The Commission estimates 
that approximately 302 market centers 
are subject to the collection of 
information obligations of Rule 605. 
Each of these respondents is required to 
respond to the collection of information 
on a monthly basis. 

The Commission staff estimates that, 
on average, Rule 605 causes respondents 


1 Regulation NMS, adopted by the Commission in 


_ June 2005, redesignated the national market system 


rules previously adopted. under Section 11A of the 
Securities Exchange Act of 1934 (“Exchange Act”). 
Rule 11Ac1—5 under the Exchange Act was 
redesignated Rule 605 of Regulation NMS, and Rule 
11Ac1—6 under the Exchange Act was redesignated 
Rule 606 of Regulation NMS. No substantive 
amendments were made to Rule 605 and Rule 606 
of Regulation NMS. See Securities Exchange Act 
Release No. 51808 (June 9, 2005), 70 FR 37496 (June 
29, 2005). 
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to spend 6 hours per month in 
additional time to collect the data 
necessary to generate the reports, or 72 
hours per year. With an estimated 302 
market centers subject to Rule 605, the 
total data collection cost to comply with 
the monthly reporting requirement is 
estimated to be 21,744 hours per year. 

Rule 606 of Regulation NMS (‘‘Rule 
606”) (17 CFR 242.606), f/k/a Rule 
11Ac1-6 (17 CFR 240.11Ac1-6), 
requires broker-dealers to prepare and 
disseminate quarterly order routing 
reports. Much of the information needed 
to generate these reports already should 
be collected by broker-dealers in 
connection with their periodic 
evaluations of their order routing 
practices. Broker-dealers must conduct 
such evaluations to fulfill the duty of 
best execution that they owe their 
customers. 

The collection of information 
obligations of Rule 606 applies to 
broker-dealers that route non-directed 
customer orders in covered securities. 
The Commission estimates that out of 
the currently 3120 broker-dealers that 
are subject to the collection of 
information obligations of Rule 606, 
clearing brokers bear a substantial 
portion of the burden of complying with 
the reporting and recordkeeping 
requirements of Rule 606 on behalf of 
small to mid-sized introducing firms. 
There currently are approximately 567 
clearing brokers. In addition, there are 
approximately 1479 introducing brokers 
that receive funds or securities from 
their customers. Because at least some 
of these firms also may have greater 
involvement in determining where 
customer orders are routed for 
execution, they have been included, 
along with clearing brokers, in 
estimating the total burden of Rule 606. 

The Commission staff estimates that | 
each firm significantly involved in order 
routing practices incurs an average 
burden of 40 hours to prepare and 
disseminate a quarterly report required 
by Rule 606, or a burden of 160 hours 
per year. With an estimated 2046 
broker-dealers significantly involved in 
order routing practices, the total burden 
per year to comply with the quarterly 
reporting requirement in Rule 606 is 
estimated to be 327,360 hours. 

Rule 606 requires broker-dealers to 
respond to individual customer requests 
for information on orders handled by 
the broker-dealer for that customer. 
Clearing brokers generally bear the 
burden of responding to these requests. 
The Commission staff estimates that an 
average clearing broker incurs an annual 
burden of 400 hours (2000 responses x 
0.2 hours/response) to prepare, 
disseminate, and retain responses to 


customers required by Rule 606. With 
an estimated 567 clearing brokers 
subject to Rule 606, the total burden per 
year to comply with the customer 
response requirement in Rule 606 is 
estimated to be 226,800 hours. 

Written comments are invited on: (a) 
Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 


information on respondents, including . 


through the use of automated collection 
techniques or other forms of information 
technology. Consideration will be given 
to comments and suggestions submitted 
in writing within 60 days of this 
publication. 

Please direct your written comments 
to R. Corey Booth, Director/Chief 
Information Officer, Securities and 
Exchange Commission, c/o Shirley 
Martinson, 6432 General Green Way, 
Alexandria, Virginia 22312, or send an 
e-mail to: PRA_Mailbox@sec.gov. 
Comments must be submitted within 60 
days of this notice. 


Dated: September 14, 2006. 
Jill M. Peterson, 
Assistant Secretary. 
[FR Doc. 06-8000 Filed 9—21—06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Investment Company Act Release No. 
27484; 812-13171] 


Claymore Securities, Inc. and 
Claymore Securities Defined 
Portfolios, Notice of Application 


September 18, 2006. 3 

AGENCY: Securities and Exchange 
Commission (““Commission’’). 

ACTION: Notice of application for an 
order under section 12(d)(1)(J) of the 
Investment Company Act of 1940 
(‘Act’) for an exemption from sections 
12(d)(1)(A), (B) and (C) of the Act and 
under sections 6(c) and 17(b) of the Act 
for an exemption from section 17(a) of 
the Act. 


SUMMARY OF THE APPLICATION: Claymore 
Securities, Inc. (the “‘Depositor’’), and 
Claymore Securities Defined Portfolios 
(the ‘‘Trust’”’), on behalf of itself and any 
existing and future series, and any 
future registered unit investment trust 


(“UIT’’) sponsored by the Depositor (or 
an entity controlling, controlled by or 
under common control with the 
Depositor) and their respective series 
(the future UITs, together with the 
Trust, are collectively the ‘‘Trusts,”’ the 
series of the Trusts are the “Series,” and 
the Trusts together with the Depositor 
are collectively, the (‘Applicants’), 
request an order to permit each Series 
to acquire shares of registered 
investment companies or series thereof 
(the ‘“‘Funds’’) both within and outside 
the same group of investment 
companies. 


APPLICANTS: The Depositor and the 
Trust. 


FILING DATES: The application was filed 
on February 23, 2005 and amended on 
June 28, 2006 and September 1, 2006. 


HEARING OR NOTIFICATION OF HEARING: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 


_ a hearing by writing to the 


Commission’s Secretary and serving 
applicants with a copy of the request, 
personally or by mail. Hearing requests 
should be received by the Commission 
by 5:30 p.m. on October 24, 2006 and 
should be accompanied by proof of 
service on applicants in the form of an 
affidavit or, for lawyers, a certificate of 
service. Hearing requests should state 
the nature of the writer’s interest, the 
reason for the request, and the issues 
contested. Persons who wish to be 
notified of a hearing may request 
notification by writing to the 
Commission’s Secretary. 


ADDRESSES: Secretary, U.S. Securities 


- and Exchange Commission, 100 F 


Street, NE., Washington, DC 20549- 
10901; Applicants, 2455 Corporate West 
Drive, Lisle, Illinois 60532. 


FOR FURTHER INFORMATION CONTACT: 
Deepak T. Pai, Senior Counsel, at (202) 
551-6876, or Nadya Roytblat, Assistant 
Director at (202) 551-6821 (Division of 
Investment Management, Office of 
Investment Company Regulation). 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the Public 
Reference Desk, U.S. Securities and 
Exchange Commission, 100 F Street, 
NE., Washington DC 20549-0102, tel: 
(202) 551-5850. 


Applicants’ Representations 


1. The Trust is a UIT registered under 
the Act. Each Series will be a series of 
a Trust and will offer units for sale to 


| 
q 

| 
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the public (“‘Units’’).1 Each Series will 
be created pursuant to a trust agreement 
which will incorporate by reference a 
master trust agreement between the 
Depositor and a financial institution 
that satisfies the criteria in section 26(a) 
of the Act (the ‘‘Trustee’’). The 
Depositor is a broker dealer registered 
under the Securities Exchange Act of 
1934 and member of the National 
Association of Securities Dealers, Inc. 
(“NASD”). 

2. Applicants request relief to permit 
a Series to invest in (a) registered 
investment companies or series thereof 
that are part of the same “group of 
investment companies” (as that term is 
defined in section 12(d)(1)(G) of the Act) 
as the Series (‘Affiliated Funds”’), and 
(b) registered investment companies or 
series thereof that are not part of the — 
same group of investment companies as 
the Series (‘“‘Unaffiliated Funds,” and 
together with the Affiliated Funds, the 
“Funds”’). An Unaffiliated Fund that is 
a UIT is referred to as an “Unaffiliated 
Underlying Trust.”’ An Unaffiliated 
Fund that is a closed-end or open-end 
management investment company is 
referred to as an “Unaffiliated 
Underlying Fund”. Certain of the Funds 
may be “exchange-traded funds” that 
are registered under the Act as UITs or 
open-end management investment 
companies and have received exemptive 
relief to sell their shares on a national 
securities exchange or at negotiated 
prices (“ETFs”). Shares of closed-end 
Funds and ETFs will be deposited in a 
Series at prices which are based on the 
market value of the securities, as 
determined by an evaluator. The 
Depositor will not have discretion as to 
when portfolio securities of a Series will 
be sold, except that the Depositor is 
authorized to sell securities in 
extremely limited circumstances 
described in the Series’ prospectus. 

3. Applicants state that the requested 
relief will benefit the holders of Units of 
a Series by providing investors with a 
professionally selected, diversified 
portfolio of registered investment 
company shares through a single 
investment vehicle. 


Applicants’ Legal Analysis 
A. Section 12(d)(1) of the Act 


1. Section 12(d)(1)(A) of the Act 
prohibits a registered investment 
company from acquiring shares of an 
investment company if the securities 
represent (i) more than 3% of the total 


1 All existing Trusts that currently intend to rely 
on the requested order are named as applicants. 
Any other Trust that relies on the order in the future 
will comply with the terms and conditions of the 
application. 


outstanding voting stock of the acquired 
company (ii) more than 5% of the total 
assets of the acquiring company, or (iii) 
together with the securities of any other 
investment companies, more than 10% 
of the total assets of the acquiring 


. company. Section 12(d)(1)(B) of the Act 


prohibits a registered open-end 
investment company, its principal 
underwriter, and any broker or dealer 
from selling shares of the investment 
company to another investment 
company if the sale will cause (i) the 
acquiring company to own more than 
3% of the acquired company’s voting 
stock, or (ii) more than 10% of the 
acquired company’s voting stock to be 
owned by investment companies. 
Section 12(d)(1)(C) prohibits an 
investment company, other investment 
companies having the same investment 
adviser, and companies controlled by 
such investment companies, from 
acquiring more than 10% ofthe 
outstanding voting stock of a registered 
closed-end management investment 
company. 

2. Section 12(d)(1)(G) provides, in 
relevant part, that section 12(d)(1) will . 
not apply to securities of a registered 
open-end investment company or UIT 
acquired by a registered UIT if the 
acquired company and the acquiring 
company are part of the same group of 
investment companies, provided that 
certain other requirements contained in 
section 12(d)(1)(G) are met. Applicants 
state that they may not rely on section 
12(d)(1)(G) because a Series will invest 
in Unaffiliated Funds and other 
securities in addition to Affiliated 
Funds. 

3. Section 12(d)(1)(J) of the Act 
provides that the Commission may 
exempt any person, security, or 
transaction, or any class or classes of 
persons, securities or transactions, from 
any provision of section 12(d)(1) if the 
exemption is consistent with the public 
interest and the protection of investors. 
Applicants seek an exemption under 
section 12(d}({1)(J) to permit a Series to 
acquire shares of a Fund and to permit 
a Fund to sell its shares to a Series 
beyond the limits set forth in sections 
12(d)(1)(A), (B), and (C). 


4. Applicants state that the proposed - 


arrangement will not give rise to the 
policy concerns underlying sections 
12(d)(1)(A), (B), and (C), which include 
concerns about undue influence by a 
fund of funds over underlying funds, 
excessive layering of fees, and overly 
complex fund structures. Accordingly, 
applicants believe that the requested 
exemption is consistent with the public 
interest and the protection of investors. 
5. Applicants state that the concern 
about undue control does not arise with 


respect to a Series’ investment in 


’ Affiliated Funds, as reflected in section 


12(d)(1)(G) of the Act. Applicants also 
state that the proposed arrangement will 
not result in undue influence by a Series 
or its affiliates over Unaffiliated Funds. 
Applicants have agreed that (a) the 
Depositor, (b) any person controlling, 
controlled by or under common control 
with the Depositor, and (c) any 
investment company and any issuer that 
would be an investment company but 
for section 3(c)(1) or 3(c)(7) of the Act, 
sponsored or advised by the Depositor 
(or any person controlling, controlled by 
or under common control with the 
Depositor) (collectively, the “Group’’) 
will not control (individually or in the 
aggregate) an Unaffiliated Fund within 
the meaning section 2(a)(9) of the Act. 
Applicants also note that conditions 2, 
3, 5 and 6 set forth below will address 
the concern about undue influence with 
respect to the Unaffiliated Funds. 

6. As an additional assurance that an 
Unaffiliated Underlying Fund 
understands the implications of an 
investment by a Series under the 
requested order, prior to a Series’ 
investment in the Unaffiliated 
Underlying Fund in excess of the limit 
in Section 12(d)(1)(A)(i), the Series and 
the Unaffiliated Underlying Fund will 
execute an agreement stating, without 
limitation, that the Depositor and 


Trustee and the board of directors or 


trustees to the Unaffiliated Underlying 
Fund and the investment adviser(s) to 
the Unaffiliated Underlying Fund, 
understand the terms and conditions of 
the order and agree to fulfill their 


_ responsibilities under the order 


(‘Participation Agreement”). Applicants 
note that an Unaffiliated Underlying 
Fund, including a closed-end Fund or 
an ETF, may choose to reject an 
investment from the Series by declining 
to execute the Participation Agreement. 
7. Applicants do not believe that the 
proposed arrangement will involve 
excessive layering of fees. Applicants 
state that any sales charges and/or 
service fees (as those terms are defined | 
in Rule 2830 of the Conduct Rules of the 
NASD, Inc. (‘“‘“NASD Conduct Rules’’)) 
charged with respect to Units of a Series 
will not exceed the limits applicable to 
a fund of funds as set forth in Rule 2830 
of the NASD Conduct Rules.? In 
addition, the Trustee or Depositor will 
waive fees otherwise payable to it by the 
Series in an amount at least equal to any 
compensation (including fees paid 
pursuant to any plan adopted by an 


2 With respect to purchasing closed-end Funds or 
ETF shares, a Series may incur the customary 
brokerage commissions associated with purchasing 
any equity security on the secondary market. 
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Unaffiliated Underlying Fund under 
rule 12b—1 under the Act) received from 
an Unaffiliated Fund by the Trustee or 
Depositor, or an affiliated person of the 
Trustee or Depositor, other than any 
advisory fees paid to the Trustee or 
Depositor or its affiliated person by an 
Unaffiliated Underlying Fund, in 
connection with the investment by the 
Series in the Unaffiliated Fund. 

8. Applicants state that the proposed 
arrangement will not create an overly 
complex fund structure. Applicants note 
that a Fund will be prohibited from 
acquiring securities of any investment 
company or company relying on section 
3(c)(1) or 3(c)(7) of the Act in excess of 
the limits contained in section 
12(d)(1)(A). Applicants also represent 
that a Series’ prospectus and sales 
literature will contain concise, “plain 
English” disclosure designed to inform 
investors of the unique characteristics of 
the trust of funds structure, including, 
but not limited to, its expense structure 
and the additional expenses of investing 
in Funds. 


B. Section 17(a) of the Act 


1. Section .17(a) of the Act generally 
prohibits sales or purchases of securities 
between a registered investment 
company and any affiliated person of 
the company. Section 2(a)(3) of the Act 
defines an “affiliated person’”’ of another 
person to include (a) any person directly 
or indirectly owning, controlling, or 
holding with power to vote, 5% or more 


_ of the outstanding voting securities of 


the other person; (b) any person 5% or 
more of whose outstanding voting 
securities are directly or indirectly 
owned, controlled, or held with power 
to vote by the other person; and (c) any 
person directly or indirectly controlling, 
controlled by, or under common control 
with the other person. 

2. Applicants state that a Series and 
an Affiliated Fund might be deemed to 
be under the common control of the 
Depositor or an entity controlling, 
controlled by, or under common control 
with the Depositor. Applicants also state 
that a Series and a Fund might become 
“affiliated persons” if the Series 
acquires more than 5% of the Fund’s 
outstanding voting securities. The sale: 
or redemption by a Fund of its shares 
to or from a Series therefore could be 


_ deemed to be a principal transaction 


prohibited by section 17(a) of the Act.4 


3 Each Series also will comply with the disclosure 
requirements concerning aggregate costs of 
investing in the Funds set forth in the Investment 
Company Act Release No. 27399 by the compliance 
date set forth therein. 

4 Applicants note that shares of an ETF would be 
purchased and sold generally through secondary 
market transactions at market prices rather than 


3. Section 17(b) of the Act authorizes 
the Commission to grant an order 
permitting a transaction otherwise 
prohibited by section 17(a) if it finds 
that (a) the terms of the proposed 
transaction are fair and reasonable and 
do not involve overreaching on the part 
of any person concerned; (b) the 
proposed transaction is consistent with 
the policies of each registered 
investment company involved; and (c) 
the proposed transaction is consistent 
with the general purposes of the Act. 
Section 6(c) of the Act permits the 
Commission to exempt any person or 
transactions from any provision of the 
Act if such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

4. Applicants submit that the 
proposed transactions satisfy the 
standards for relief under sections 17(b) 
and 6(c) of the Act. Applicants state that 
the terms of the proposed transactions 
are fair and reasonable and do not 
involve overreaching. Applicants note 
that the consideration paid for the sale 
and redemption of shares of the open- 
end Funds and Funds that are UITs will 
be based on the net asset values of the 
Funds. Further, Applicants state that 


shares of ETFs and closed-end Funds 


will be purchased at market prices. 
Finally, Applicants state that the 
proposed transactions will be consistent 
with the policies of each Series and 
Fund, and with the general purposes of 
the Act. : 


Applicants’ Conditions 
Applicants agree that the requested 
order will be subject to the following 


conditions: 
1. The members of the Group will not 


control (individually or in the aggregate) 


an Unaffiliated Fund within the 
meaning of section 2(a)(9) of the Act. If, 
as a result of a decrease in the 
outstanding voting securities of an 
Unaffiliated Fund, the Group, in the 
aggregate, becomes a holder of more 
than 25% of the outstanding voting 
securities of the Unaffiliated Fund, the 
Group will vote its shares of the 
Unaffiliated Fund in the same 
proportion as the vote of all other | 
holders of the Unaffiliated Fund’s 
shares. 

2. No Series or its Depositor, 
promoter, principal underwriter, or any 
person controlling, controlled by, or 


through principal transactions with the ETF at net 
asset value. Applicants will not rely on the 
requested relief from section 17(a) for such 
secondary market transactions. 


under common control with any of 
those entities (each, a “Series Affiliate’’) 
will cause any existing or potential 
investment by the Series in an 
Unaffiliated Fund to influence the terms 
of any services or transactions between 
the Series or Series Affiliate and the 
Unaffiliated Fund or its investment 
adviser(s), sponsor, promoter, principal 
underwriter, or any person controlling, 
controlled by, or under common control 
with any of those entities. 

3. Once an investment by a Series in 
the securities of an Unaffiliated 
Underlying Fund exceeds the limit in 
section 12(d)(1)(A)(i) of the Act, the 
board of directors or trustees of the 
Unaffiliated Underlying Fund, 
including a majority of the disinterested 
board members, will determine that any 
consideration paid by the Unaffiliated 
Underlying Fund to the Series or Series 
Affiliate in connection with any services 
or transactions: (a) Is fair and reasonable 
in relation to the nature and quality of 
the services and benefits received by the 
Unaffiliated Underlying Fund; (b) is 
within the range of consideration that 
the Unaffiliated Underlying Fund would 
be required to pay to another 
unaffiliated entity in connection with 
the same services or transactions; and 
(c) does not involve overreaching on the 
part of any person concerned. This 
condition does not apply with respect to 
any services or transactions between an 
Unaffiliated Underlying Fund and its 
investment adviser(s), or any person 
controlling, controlled by, or under 
common control with such investment 
adviser(s). 

4. The Trustee or Depositor will waive 
fees otherwise payable to it by the Series 
in an amount at least equal to any 
compensation (including fees received 
pursuant to any plan adopted by an 
Unaffiliated Underlying Fund under 
rule 12b—1 under the Act) received from 
an Unaffiliated Fund by the Trustee or 
Depositor, or an affiliated person of the 
Trustee or Depositor, other than any 
advisory fees paid to the Trustee or 
Depositor or its affiliated person by an 
Unaffiliated Underlying Fund, in 
connection with the investment by a 
Series in the Unaffiliated Fund. 

5. No Series or Series Affiliate (except 
to the extent it is acting in its capacity 
as an investment adviser to an 
Unaffiliated Underlying Fund or 
sponsor to an Unaffiliated Underlying 
Trust) will cause an Unaffiliated Fund 
to purchase a security in an offering of 
securities during the existence of any 
underwriting or selling syndicate of 
which a principal underwriter is the 
Depositor or a person of which the 
Depositor is an affiliated person (each, 
an “Underwriting Affiliate,” except any 
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person whose relationship to the 
Unaffiliated Fund is covered by section 
10(f) of the Act is not an Underwriting 
Affiliate). An offering of securities 
during the existence of an underwriting 
or selling syndicate of which a principal 
underwriter is an Underwriting Affiliate 
is an “Affiliated Underwriting.” 

6. The board of an Unaffiliated 
Underlying Fund, including a majority 
of the disinterested board members, will 
adopt procedures reasonably designed 
to monitor any purchases of securities 
by the Unaffiliated Underlying Fund in 
an Affiliated Underwriting once an 
investment by a Series in the securities 
of the Unaffiliated Underlying Fund 
exceeds the limit of section 
12(d)(1)(A)(i) of the Act, including any 
purchases made directly from an 
Underwriting Affiliate. The board of the 
Unaffiliated Underlying Fund will 
review these purchases periodically, but 
no less frequently than annually, to 
determine whether the purchases were 
influenced by the investment by the 
Series in the Unaffiliated Underlying 
Fund. The board of the Unaffiliated 
Underlying Fund will consider, among 
other things: (a) Whether the purchases 
were consistent with the investment 
objectives and policies of the 
Unaffiliated Underlying Fund; (b) how 
the performance of securities purchased 
in an Affiliated Underwriting compares 
to the performance of comparable 
securities purchased during a 
comparable period of time in 
underwritings other than Affiliated 
Underwritings or to a benchmark such 
as a comparable market index; and (c) 
whether the amount of securities 
purchased by the Unaffiliated 
Underlying Fund in Affiliated 
Underwritings and the amount 
purchased directly from an 
Underwriting Affiliate have changed 
significantly from prior years. The board 
of the Unaffiliated Underlying Fund 
will take any appropriate actions based 
on its review, including, if appropriate, 
the institution of procedures designed to 
assure that purchases of securities in 
Affiliated Underwritings are in the best 
interests of shareholders. 

7. An Unaffiliated Underlying Fund 
will maintain and preserve permanently 
in an easily accessible place a written 
copy of the procedures described in the 
preceding condition, and any 
modifications to such procedures, and 
will maintain and preserve for a period 
of not less than six years from the end 
of the fiscal year in which any purchase 
in an Affiliated Underwriting occurred, 
the first two years in an easily accessible 
place, a written record of each purchase 
of securities in Affiliated Underwritings 
once an investment by a Series in the 


securities of the Unaffiliated Underlying 
Fund exceeds the limit of section 
12(d)(1)(A)(i) of the Act, setting forth 
from whom the securities were 
acquired, the identity of the 
underwriting syndicate’s members, the 
terms of the purchase, and the 
information or materials upon which 
the determinations of the board of the 
Unaffiliated Underlying Fund were 
made. 


8. Before investing in an Unaffiliated 
Underlying Fund in excess of the limit 
in section 12(d)(1)(A)(i), each Series and 
the Unaffiliated Underlying Fund will 
execute a Participation Agreement 
stating, without limitation, that the 
Depositor and Trustee and the board of 
directors or trustees of the Unaffiliated 
Underlying Fund and the investment 
adviser(s) to the Unaffiliated ee 
Fund, understand the terms and 
conditions of the order and agree to 
fulfill their responsibilities under the 
order. At the time of its investment in 
shares of an Unaffiliated Underlying 
Fund in excess of the limit in section 
12(d)(1)(A){i), a Series will notify the 
Unaffiliated Underlying Fund of the 
investment. At such time, the Series 
also will transmit to the Unaffiliated 
Underlying Fund a list of the names of 
each Series Affiliate and Underwriting 
Affiliate. The Series will notify the 
Unaffiliated Underlying Fund of any 
changes to the list of names as soon as 
reasonably practicable after a change 
occurs. The Unaffiliated Underlying 
Fund and the Series will maintain and 
preserve a copy of the order, the 
Participation Agreement, and the list 
with any updated information for the 
duration of the investment, and for a 
period of not less than six years 
thereafter, the first two years in an 
easily accessible place. 


9. Any sales charges and/or service 
fees charged with respect to Units of a 
Series will not exceed the limits 
applicable to a fund of funds as set forth 
in Rule 2830 of the Conduct Rules of the 
NASD. 


10. No Fund will acquire securities of 
any investment company or company 
relying on section 3(c)(1) or 3(c)(7) of 
the Act in excess of the limits contained 
in section 12(d)(1)(A) of the Act. 

For the Commission, by the Division of 


Investment Management, pursuant to 
delegated authority. 


Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. 06-7998 Filed 9-21-06; 8:45 am] 
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SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-—54467; File No. 
2006-37] 


Self-Regulatory Organizations; Boston 
Stock Exchange, Inc.; Notice of Filing 
and Immediate Effectiveness of 
Proposed Rule Change, and 
Amendments No. 1 and No. 2 Thereto, 
To Re-Establish the Market Opening 
Pilot Program 


“September 18, 2006. 


Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“‘Act’’),1 and Rule 19b—4 thereunder, 
notice is hereby given that on 
September 1, 2006, the Boston Stock 
Exchange, Inc. (““BSE” or “Exchange’’) 
filed with the Securities and Exchange 
Commission (“Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the BSE. On 
September 8, 2006, the BSE filed 
Amendment No. 1 to the proposed rule 
change. On September 12, 2006, the BSE 
withdrew Amendment No. 1. On 
September 12, 2006, the BSE filed 
Amendment No. 2 to the proposed rule 
change. Pursuant to Section 19(b)(3)(A) 
of the Act + and Rule 19b—4(f)(6) 
thereunder,’ the BSE has designated 
this proposal as “‘non-controversial,” 
which renders the proposed rule change 
effective immediately upon filing with 
the Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change, 
as amended, from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of the Substance 
of the Proposed Rule Change 


The BSE is proposing to amend its 
rules to extend from September 1, 2006 
to August 6, 2007 the pilot program 
related to market opening procedures on 
the Boston Options Exchange facility 
(“BOX’’). That pilot program expired on 
August 6, 2006.° The only change to the 
pilot program is an extension of the 
effective date from September 1, 2006 to 
August 6, 2007. The BSE does not 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b-4. 

3In Amendment No. 2 the BSE requested the 
Commission waive the 5-day pre-filing notice 
requirement and 30-day operative date delay 
contained in Rule 19b—4(f)(6)(iii), and made 
additional clarifications to the proposal. 

415 U.S.C. 78s(b)(3)(A). 

517 CFR 240.19b—4(f)(6). 

6 The BSE filed another proposed rule, SR-BSE- 
2006-36, to retroactively re-establish the market 
opening procedures pilot program for the time 
period August 6, 2006 through September 1, 2006. 
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propose making any substantive ~ 
changes to the pilot program. 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
BSE included statements concerning the 
purpose of and basis for the proposed 
rule change, as amended, and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
BSE has prepared summaries, set forth 
in Sections A, B, and C below, of the — 
most significant aspects of such 


statements, 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The purpose of the original rule filing 
and Amendment No. 2 to the proposed 
tule is to re-establish BOX’s market 
opening procedures pilot program 
which lapsed on August 6, 2006, for the 
time period September 1, 2006 through 
August 6, 2007.” Since approval of the 
initial pilot program, BOX has followed 
the pilot program market opening 
procedures. Amendment No. 2.requests 
the Commission waive the standard 
five-day pre-filing and 30-day operative 
delay requirements as specified in Rule 
19b—4(f)(6)(iii) of the Act,® in order to 
re-establish the pilot program 
immediately. Amendment No. 2 also 
provides additional clarification to the 
original filing. 


2. Statutory Basis 


The basis under the Act for this. 
proposed rule change is the requirement 
under Section 6(b) 2 of the Act in 
general, and Section 6(b)(5) ?° of the Act 
in particular, that an exchange have 
rules that are designed to prevent 
fraudulent and manipulative practices, 
to promote just and equitable principles 
of trade, to foster cobperation and 
coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and 
facilitating transactions in securities, to 
remove impediments to and perfect the 


mechanism for a free and open market 


and a national market system, and, in 
general, to protect investors and the 
public interest. In particular, the 
proposed rule change, as amended, will 


7 See supra footnote 6. 

817 CFR 240.19b—4(f)(6)(iii). 

1045 U.S.C. 78f(b){5);.. 


re-establish the market opening 
procedures pilot program, which 
provides a quick, efficient, fair and 
orderly market opening process. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 
The BSE does not believe that the 
proposed rule change, as amended, will 
result in any burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were neither 


‘solicited nor received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 


‘Commission Action 


This proposed rule change is filed 
pursuant to paragraph (A) of Section 
19(b)(3) of the Act 11 and Rule 19b— 
4(f)(6) 12 thereunder. The proposed rule 
change, as amended, does not 
significantly affect the protection of 
investors or the public interest, does not 
impose any significant burden on 
competition, and, by its terms, does not 
become operative for 30 days from the 
date on which it was filed, or such 
shorter time as the Commission may 
designate. At any time within 60 days 
of the filing of the proposed rule change, 
the Commission may summarily 
abrogate such rule change, as amended, 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protection 
of investors, or otherwise in furtherance 
of the purposes of the Act.13 

The BSE requests the Commission 
waive the standard five-day pre-filing 
and thirty-day operative delay 
requirements as specified in Rule 19b— 
4(f)(6)(iii) 14 so that BOX has a market 
opening procedure which commences 
immediately. The Commission waives 
the 5-day pre-filing requirement. In 
addition, the Commission believes that 


. Waiving the 30-day operative delay is 


consistent with the protection of 
investors and the public interest 
because it will allow BOX to reinstate 
the opening procedures rules on a pilot 
basis immediately.15 For these reasons, 


1115 U.S.C. 78s(b)(3)(A). 

1217 CFR 240.19b—4(f)(6). 

13 See 15 U.S.C. 78(b)(3)(C). For the purpose of 
calculating the 60-day abrogation period, the 
Commission considers the proposed rule change to 
have been filed on September 12, 2006, the date the 
BSE filed Amendment No. 2. 

1417 CFR 240.19b—4(f)(6)(iii). 

15 For the purpose of waiving the 30-day 
operative delay, the Commission has considered the 


the Commission designates the 


- proposal, as amended, to be effective 


and operative upon filing with the 
Commission. 


IV. Solicitation of Comments 


Interested persons are invited to. 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Act. Comments may be submitted by 
any of the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form 
(http://www.sec. gov or 
e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-BSE-2006-—37 on the 
subject line. 
Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 


All submissions should refer to File 
Number SR-BSE-2006—37. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site 
(http://www.sec.gov/rules/sro.shtml). 
Copies of the submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change, as amended, that are filed with 
the Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 


‘provisions of 5 U.S.C. 552, will be- 


available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the BSE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying - 
information from submissions. You 
should submit only information that 
you wish to make available publicly. 

All submissions should refer to File 
Number SR—-BSE-2006-—37 and should 
be submitted on or before October 13, 
2006. 


proposed rule change’s impact on efficiency, 
competition, and capital formation. 15 U.S.C. 78c(f). 


| 
| 


55532 


Federal Register/Vol. 71, No. 184/Friday, September 


22, 2006 / Notices 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.16 


Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. 06-8038 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-54465; File No. SR-CBOE- 
2006-76] 


Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
Incorporated; Notice of Filing and 
immediate Effectiveness of Proposed 
Rule Change Relating to Its Marketing 
Fee Program ; 


September 18, 2006. 

Pursuant to Section 19(b)({1) of the 
Securities Exchange Act of 1934 
(‘“‘Act’’)1 and Rule 19b—4 thereunder,? 
notice is hereby given that on 
September 1, 2006, the Chicago Board 
Options Exchange, Incorporated 
(“CBOE” or “Exchange’’) filed with the © 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II, and 
Ill below, which Items have been : 
prepared by the Exchange. CBOE has 
designated this proposal as one 
establishing or changing a due, fee, or 
other charge imposed by CBOE under 
Section 19{b)(3)(A){(ii) of the Act? and 
Rule 19b—4(f)(2) thereunder,* which 
renders the proposal effective upon 
filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

CBOE proposes to amend its 
marketing fee program. Below is the text 
of the proposed rule change. Proposed 
new language is in italics; deleted 
language is in [brackets]. 


Chicago Board Options Exchange, Inc. 
Fees Schedule 


[August 29]September 1, 2006 


1. No Change. 
2. Marketing Fee (6)(16): $.65 


3.—4. No Change. 


FOOTNOTES: 
(1)-(5) No Change. 


1617 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

315 U.S.C. 78s(b)(3)(A)(ii). 
417 CFR 240.19b—4(f)(2). 


(6) The Marketing Fee will be 
assessed only on transactions of Market- 
Makers, RMMs, e-DPMs, DPMs, and 
LMMs resulting from [orders for less 


than 1,000 contracts] (i) orders for less 


than 1,000 contracts from payment - 
accepting firms, or (ii) customer orders 
for less than 1,000 contracts that have 
designated a ‘Preferred Market-Maker”’ 
under CBOE Rule 8.13 at the rate of $.65 
per contract on all classes of equity 
options, options on HOLDRs, options on 
SPDRs, options on DIA, options on 
NDX, and options on RUT. The fee will 
not apply to: Market-Maker-to-Market- 
Maker transactions including 
transactions resulting from orders from 
non-member market-makers; 
transactions resulting from inbound P/A 
orders or a transaction resulting from 
the execution of an order against the 
DPM’s account if an order directly 
related to that order is represented and 
executed through the Linkage Plan 
using the DPM’s account; transactions 
resulting from accommodation 
liquidations (cabinet trades); and 
transactions resulting from dividend 
strategies, merger strategies, and short 
stock interest strategies as defined in 
footnote 13 of this Fees Schedule. This 
fee shall not apply to index options and 
options on ETFs (other than options on 
SPDRs, options on DIA, options on 
NDX, and options on RUT). A Preferred 
Market-Maker will only be given access 
to the marketing fee funds generated 
from a Preferred order if the Preferred 
Market-Maker has an appointment in 
the class in which the Preferred order is 
received and executed. 


Rebate/Carryover Process. If less than 
80% of the marketing fee funds 
collected in a given month is paid out 
by the DPM/LMM or Preferred Market- 
Maker in a given month, then the 
Exchange would refund such surplus at 
the end of the month on a pro rata basis 
based upon contributions made by the 
Market-Makers, RMMs, e-DPMs, DPMs 
and LMMs in that month. However, if 
80% or more of the funds collected in 
a given month is paid out by the DPM/ 
LMM or Preferred Market-Maker, there 
will not be a rebate for that month and 
the excess funds will be included in an 
Excess Pool of funds to be used by the 
DPM/LMM or Preferred Market-Maker 
in subsequent months. The total balance 
of the Excess Pool of funds for a DPM/ 
LMM cannot exceed $25,000, and the 
total balance of the Excess Pool of funds 
for a Preferred Market-Maker cannot 
exceed $80,000. If in any month the 
DPM/LMM Excess Pool balance were to 
exceed $25,000, or the Preferred Market- 
Maker Excess Pool balance were to 
exceed $80,000, the funds in excess of 


$25,000 or $80,000, respectively, would 
be refunded on a pro rata basis based 
upon contributions made by the Market- 
Makers, RMMs, DPMs, e-DPMs and 
LMMs in that month. 

CBOE’s marketing fee program as 
described above will be in effect until 
June 2, 2007. 

Remainder of Fees Schedule—No 
change. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and ~ 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change, and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at 
places specified in Item IV below. ‘CBOE 
has prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements. 


Self-Regulatory Organization’s 


Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
‘Change 


1. Purpose 


CBOE proposes to amend its ‘ 
marketing fee program as it relates to 
orders designating a ‘‘Preferred Market- 
Maker’’ under CBOE Rule 8.13. Going: 
forward, CBOE proposes to assess the 
fee only on transactions of Market- 
Makers, RMMs, e-DPMs, DPMs, and 
LMMs (collectively ““Market-Makers”) 
resulting from customer orders ® for less 
than 1,000 contracts that have 
designated a ‘‘Preferred Market-Maker’’ 
under CBOE Rule 8.13. The Exchange 
states that previously, transactions of 
Market-Makers resulting from all orders — 
of 1,000 contracts or less that have 
designated a ‘Preferred Market-Maker”’ 
under CBOE Rule 8.13 were assessed 
the marketing fee. CBOE would 
continue to assess the fee on 
transactions of Market-Makers resulting 


' from orders for less than 1,000 contracts 


from payment accepting firms. 

CBOE states that it is not amending its 
marketing fee program in any other 
respects. 


2. Statutory Basis 


The Exchange believes that the 
proposed rule change is consistent with 


5 CBOE represents that, as used in its Fees 
Schedule, the term “customer” refers to a public 
customer. Telephone conference between David 
Liu, Special Counsel, Division of Market 
Regulation, Commission, and Patrick Sexton, 
Associate General Counsel, Exchange, on 
September 12, 2006. 
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Section 6(b) of the Act,® in general, and 
furthers the objectives of Section 6(b)(4) 
of the Act,” in particular, in that it is 
designed to provide for the equitable 
allocation of reasonable dues, fees,.and 
other charges among CBOE members. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


The Exchange neither solicited nor 
received comments on the proposal. 


II. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing proposed rule change 
has been designated as a fee change 
pursuant to Section 19(b)(3)(A)({ii) of the 
Act® and Rule 19b—4(f)(2) 9 thereunder, 
because it establishes or changes a due, 
fee, or other charge imposed by the 
Exchange. Accordingly, the proposal 
will take effect upon filing with the 
Commission: At any time within 60 
days of the filing of such proposed rule 
change the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 


- purposes of the Act. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by we of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—-CBOE-2006-—76 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 


Securities and Exchange 


615 U.S.C. 78f(b). 

715 U.S.C. 78f(b)(4).: - 

815 U.S.C. 78s(b)(3)(A)(ii). 
217 CFR 240.19b—4(f)(2). 


100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-CBOE-2006-76. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the: 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public i in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of CBOE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-CBOE-2006-—76 and should 
be submitted on or before October 13, 
2006: 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.?° 
Jill M. Peterson, 

Assistant Secretary. 
[FR Doc. 06-8037 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 


COMMISSION 


[Release No. 34—54459; File No. SR— 
NASDAQ-—2006-035] 


Self-Regulatory Organizations; The 
NASDAQ Stock Market LLC; Notice of 


- Filing and Order Granting Accelerated 


Approval of Proposed Rule Change To 
Amend Existing Rules for Portfolio 
Depository Receipts, Index Fund 
Shares, and Index-Linked Securities 


September 15, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b—4 thereunder,? 


1017 CFR 200.30—3(a}(12). 


115 U.S.C. 78s(b)(1). 
217 CFR 240.19b-4. 


notice is hereby given that on 
September 14, 2006, The NASDAQ 
Stock Market LLC (“Nasdaq”) filed with 
the Securities and Exchange 
Commission (‘“‘Commission’’) the 
proposed rule change as described in 
Items I, II, and II below, which Items 
have been prepared by Nasdaq. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons and to 
approve the proposed rule change on an 
accelerated basis. 


I. Self-Regulatory Organization’s 
Statement of the Terms: of Substance of 
the Proposed Rule Change 


Nasdaq proposes to amend its existing 
rules for portfolio depository receipts, 
index fund shares, and index-linked 
securities to provide that an eligible 
index may be calculated following a 
methodology weighting components 
based on one or more of the following: 
Sales, cash flow, book value, and 
dividends. 

The text of the proposed rule change 
is below. Proposed new language is 
italicized; there are no proposed 
deletions. 


* * * * * 


4420. Quantitative Listing Criteria 
(a)-(h) No Change. 
(i) Portfolio Depository Receipts 


(1)-(2) No Change. 

(3)(A) No Change. 

(3)(B) Index Methodology and 
Calculation 

(i) The index underlying a series of 
Portfolio Depository Receipts will be 
calculated based on [either] the market 
capitalization, modified market _ 
capitalization, price, equal-dollar or 
modified equal-dollar weighting ora 
methodology weighting components of 
the index based on any, some or all of 
the following: Sales, cash flow, book 
value and dividends; 

(3)(B)(ii)-{iii) No Change. 

(3)(C)-(E) No Change. 

(4)-(7) No Change. 


Index Fund Shares 


(1)-(2) No Change. 

(3)(A) No Change. 

(3)(B) Index Methodology and 
Calculation 

(i) The index underlying a series of 
Index Fund Shares will be calculated 
based on [either] the market 
capitalization, modified market 


- capitalization, price, equal-dollar or 


modified equal-dollar weighting or a 


3 Changes are marked to the rule text that appears 
in the electronic manual of Nasdaq found at 
http://www.complinet.com/nasdaq. 


1 
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methodology weighting components of 
the index based on any, some or all of 
the following: Sales, cash flow, book 
value and dividends; 

(3)(B)(ii)-{iii) No Change. 

(3)(C)-(E) No Change. 

(4)-(7) No Change. 

(k)-(1) No Change. 


(m) Index-Linked Securities 


(1)-(6) No Change. 

(7) No Change. 

(7)(i)-(ii) No Change. 

(iii) Each index will be calculated 
based on a capitalization, modified 
capitalization, price, equal-dollar or 
modified equal-dollar weighting or a 
methodology weighting components of 
the index based on any, some or all of — 
the following: Sales, cash flow, book 
value and dividends; 

(7)(iv)-(ix) No Change. 

(8)-(10) No Change. > 


* * * * * 


19b—4(e) of the Act ®), which permit the 
listing and trading of various qualifying 
ETFs and index linked notes (“‘ILNs’’) 
subject to the procedures contained in 
Rule 19b—4(e). The existence of a 
generic listing standard allows 
qualifying ETFs and ILNs to list or trade 
without the need to file a rule change 
for each security under Rule 19b—4 of 
the Act.” By amending its generic listing 
standards pursuant to Rule 19b—4(e), 
Nasdaq intends to reduce the time frame 
for listing portfolio depository receipts, 
index fund shares and index-linked 
securities that rely on an index utilizing 
a fundamentals weighting methodology 
and thereby reduce the burdens on 
issuers and other market participants. 
The current rules already provide that 
eligible indexes may be calculated based 
on either the market capitalization, 
modified market capitalization, price, 
equal-dollar or modified equal-dollar 
weighting methodology. The proposed 
rule change will specify one additional 
methodology. The fundamentals 
weighting methodology allows the 
weighting of the individual components 
of the index based on any, some or all 
of the following: sales, cash flow, book 
value, and dividends.® 
“Sales” refers to the total of reported 
operating revenues less various 
adjustments to gross sales, such as 
returns, discounts, allowances, excise 
taxes, insurance charges, sales taxes, 
and value added taxes. In calculating 
the sales value, an index provider may 
opt to average the company’s applicable 
figures for several prior years (e.g., five 
prior years as reflected in the company’s 
Annual Report on Form 10-K). 
“Cash Flow” refers to operating 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
Nasdaq included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item III below. Nasdaq has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 


A..Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 


Change income plus depreciation. For example, 
a manufacturer typically reports its 
1. Purpose operating income as its net sales plus 


other operating income minus the cost 
of goods sold and selling, general and 
administrative expenses. Depreciation 
expense for a manufacturer typically 
includes the depreciation that is directly 
related to or associated with tangible 
fixed assets and includes amortization 
of fixed assets that are part of plant, 
property and equipment, such as leased 
assets, leasehold improvements, and 
internal use software. For example, for 
a manufacturer depreciation expense 
excludes amortization of intangible 
assets. For banks, financial companies, 
and REITs, operating income refers to 
their total operating revenue minus total 
operating expenses. For REITs, 


According to Nasdaq, the purpose of 
this proposed rule change is to amend - 
Nasdaq’s existing generic listing 
standards pursuant to Rule 19b—4(e) of 
the Act? for portfolio depository 
receipts, index fund shares ® and index- 
linked securities to provide that an 
eligible index may be calculated 
following a methodology weighting 
components based on one or more of the 
following: Sales, cash flow, book value 
and dividends. This methodology is also 
referred to as the fundamentals 
weighting methodology. 

Nasdaq currently has generic listing 
standards (within the meaning of Rule 


417 CFR 240.19b-4(e). 

5 Portfolio depository receipts and index fund 
shares are registered investment companies under 
the Investment Company Act of 1940 and are 
referred to in this filing as exchange traded funds 
(“ETFs”). 


617 CFR 240.19b—4(e). 

717 CFR 240.19b—4. 

8 In each instance, the index methodology will set 
forth the means of calculating sales, cash flow, book 
value, and dividends. 


. provide for this new index calculation 


depreciation expense includes 4 
depreciation relating to real estate ‘. 
property and includes corporate fixed iS 
asset depreciation if not separated from 
property depreciation. In calculating 

cash flow, an index provider may opt to 

average the company’s applicable 

figures for several prior years (e.g., five ‘d 
prior years as reflected in the company’s a 
Annual Report on Form 10-K). ‘ 

“Book Value” refers to a company’s 
book value at the index review date. In 
accordance with accounting principles, 
book value generally means total 
common equity, which is derived from 
adding share capital and additional 
paid-in capital to retained earnings. In 
calculating book value, an index 
provider may opt to average the 
company’s applicable figures for several 
prior years (e.g., five prior years as 
reflected in the company’s Annual 
Report on Form 10-K). 

“Dividends” refers to total dividend 
distributions, including both special 4 
and regular dividends paid in cash. : 
Generally, the total dividend amount 
that is declared to all classes of common 
shareholders includes regular cash, as 
well as special cash dividends, and 
excludes returns of capital and in-specie 
dividends. In calculating dividends, an | 
index provider may opt to average the 
company’s applicable figures for several 
prior years (e.g., five prior years as 
reflected in the company’s Annual 
Report on Form 10—K). 

Nasdaq believes that the 
fundamentals weighting methodology is 
a transparent methodology that provides 
investors with an alternative to 
capitalization weighted index 
methodologies. Nasdaq believes that by 
amending its generic listing standards to 


methodology, it is providing investors 
with more investment choices and 
thereby increasing competition in the 
marketplace. Nasdaq notes that products 
based on indexes using this 
methodology are already subject to the 
other requirements of the generic listing 
standards pursuant to Rule 19b—4(e).9 
Therefore, Nasdaq requests accelerated 
approval in order to avoid unnecessary 
delay in the listing of otherwise eligible 
securities linked to fundamentals 
weighted indexes. 


2. Statutory Basis 


Nasdaq believes that the proposed 
rule change is consistent with the 
provisions of Section 6 of the Act,?° in 
general and with Section 6(b)(5) of the 
Act,’! in particular, in that it is designed 


217 CFR 240.19b—4(e). 
1015 U.S.C. 78f(b). 
1115 U.S.C. 78f(b)(5). 
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to prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, remove 
impediments to a free and open market 
and a national market system, and, in 
general, to protect investors and the 


public interest. Nasdaq believes that the - 


proposed rule change should facilitate 
the listing and trading of portfolio 
depository receipts, index fund shares, — 
and index-linked securities that rely on 
an index utilizing a fundamentals 
weighting methodology and should 
thereby reduce the burdens on issuers’ 
and other market participants. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


Nasdaq does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were neither 
solicited nor received. 


If. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NASDAQ—2006-—035 on the 
subject line. 


Paper Comments. 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 

All submissions should refer to File 
Number SR-NASDAQ-2006—035. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml.) Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the “ 


Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Nasdaq.-All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NASDAQ-—2006—035 and 
should be submitted on or before 
October 13, 2006. 


IV. Commission’s Findings and Order 
Granting Accelerated Approval of the 
Proposed Rule Change 


After careful review, the Commission 
finds that the proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to a national 
securities exchange.?? In particular, the 
Commission finds that the proposed 
rule change is consistent with Section 
6(b)(5) of the Act,13 which requires, 
among other things, that the rules ofa 
national securities exchange be 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to remove impediments to and 
perfect the mechanism for a free and 
open market and a national market 
system, and, in general, to protect . 
investors and the public interest. 

The proposed rule change amends 
Nasdaq’s existing generic listing . 
standards pursuant to Rule 19b—4(e) 14 
for portfolio depository receipts, index 
fund shares, and index-linked securities 


‘to provide that an eligible index may be 


calculated following the “fundamentals 
weighting” or ‘fundamental index” 
methodology. This index calculation 
methodology weights components based 


on one or more of the following: sales, 


cash flow, book value, and dividends.15 
Including this index calculation 


methodology in Nasdaq’s generic listing 


12Jn approving this rule change, the Commission 
notes that it has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

1315 U.S.C. 78f(b)(5). 

1417 CFR 240.19b—4(e). 

18 According to Nasdaq, in each instance, the 


_ index methodology will set forth the means of 


calculating sales, cash flow, book value, and 
dividends and thus will be transparent. 


standards will provide investors with 
more investment choices by offering an 
alternative to the other index 
methodologies, such as capitalization- 
weighted ones. The Commission notes 
that the indexes that would be based on 
the fundamentals weighting 
methodology will already be subject to 
the requirements of the generic listing 
standards pursuant to Rule 19b-4(e) of 
the Act,?® including trading volume and 
liquidity requirements. In addition, by 
amending its generic listing standards 
pursuant to Rule 19b—4(e) of the Act,” 
Nasdaq should reduce the time frame 
for listing portfolio depository receipts, 
index fund shares, and index-linked 
securities that rely on an index utilizing 
a fundamentals weighting methodology. 
The proposed rule change should 
therefore facilitate the listing and 
trading of such securities and thereby 
reduce the burdens on issuers and other 
market participants. 


The Exchange has requested 


_ accelerated approval of the proposed 


rule change. The Commission finds ~ 
good cause for approving the proposed 
rule change prior to the 30th day after 
the date of publication of the notice of 
filing in the Federal Register. The 
Commission believes the proposed rule 
change should provide investors with 
an alternative to the current index 
calculation methodologies. In addition, 


’ the proposed rule change should reduce 


the burden on issuers and market 
participants to list and trade portfolio 
depository receipts, index fund shares, 
and index-linked securities based on the 
fundamentals weighting methodology. 
Therefore, the Commission finds good 
cause, consistent with Section 19(b)(2) 
of the Act,?® to approve the proposed 
rule change on an accelerated basis. 


V. Conclusion 


It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,?9 that the 
proposed rule change (SR-NASDAQ- 
2006-035) is approved on an 
accelerated basis. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.2° 
Jill M. Peterson, 

Assistant Secretary. 
[FR Doc. 06-8043 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


16 17 CFR 240.19b—4(e). 

17 Id. 

18 15 U.S.C. 78s(b)(2). 
1915 U.S.C. 78s(b)(2). 
2017 CFR 200.30—3(a)(12). 
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SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-54455; File No. SR-NASD- 
2006-102] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, inc.; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change To Allow for the Digital 
Recording of Arbitration Hearings 


September 15, 2006. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘“‘Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on August 
23, 2006, the National Association of 
Securities Dealers, Inc. (‘““NASD”’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by NASD. NASD 
has designated this proposal as 
concerned solely with the 
administration of a self-regulatory 
organization pursuant to section 
19(b)(3)(A)(iii) of the Act? and Rule 
19b—4(f)(3) thereunder,* which renders 
the proposed rule change effective upon 
filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


NASD is proposing to amend Rule 
10326 of the NASD Code of Arbitration 
Procedure (‘“‘Code’’) to allow for the 
digital or other recording of arbitration 
hearings. 

Below is the text of the proposed rule 
change.® Proposed new language is in 
italics. 

* * * * * 


10326. Record of Proceedings 


(a) A verbatim record by stenographic 
reporter or a tape, digital, or other 
recording of all arbitration hearings 
shall be kept. If a party or parties to a 
dispute elect to have the record 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b-4. 

315 U.S.C. 78s(b)(3)(A)(iii). 

417 CFR 240.19b—4(f)(3). 

©The rules proposed in this filing will be 
renumbered as appropriate following Commission 
approval of the pending revisions to the NASD 
Gode of Arbitration Procedure for Customer 
Disputes; see Securities Exchange Act Release No. 
51856 (June 15, 2005), 70 FR 36442 (June 23, 2005) 
(SR-NASD-2003-158); and the NASD Code of 
Arbitration Procedure for Industry Disputes; see 
Securities Exchange Act Release No. 51857 (June 
15, 2005), 70 FR 36430 (June 23, 2005) (SR-NASD- 
2004-011). 


transcribed, the cost of such 
transcription shall be borne by the party 
or parties making the request unless the 
arbitrators direct otherwise. The 
arbitrators may also direct that the © 
record be transcribed. If the record is 
transcribed at the request of any party, 
a copy shall be provided to the 
arbitrators. 

(b) No change 


* * * * * 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. NASD has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The purpose of the proposed rule 
change is to amend Rule 10326 of the 
Code to allow for the digital or other 
recording of arbitration hearings. 

Rule 10326 of the Code currently 
requires arbitration hearings to be 
recorded either by a stenographic 
reporter or through the use of a tape 
recorder. Since its inception in 1968, 
NASD Dispute Resolution has used tape 
recorders to fulfill this obligation. 

In response to constituent suggestions 
that NASD consider upgrading its 
recording technology, NASD intends to 
formally evaluate the digital recording 
of its arbitration hearings.® The 
evaluation will help to ascertain how 
well arbitrators adapt to using digital 
recording equipment, the quality of the 
recordings, the appropriate file storage 
format(s), and the best means for 
disseminating and storing audio files. 

Since Rule 10326 currently does not 
allow for the use of digital recording 
equipment, NASD is proposing to revise 
the rule to expand the permissible 
methods of recording arbitration 
hearings to allow for the use of “‘digital 
or other’ recording devices. This change 
will allow NASD to use digital 


® Digital recording is the recording and storing of 
audio data through use of one of several computer 
file formats, such as MP3, AVI, WAV, etc., rather 
than using tape. These files can be stored 
electronically, and sent via e-mail. 


recording technology, or another 
recording method, should such 
technology prove to be superior to the 
tape recording system that is currently 
in use. 


2. Statutory Basis 


NASD believes that the proposed rule 
change is consistent with the provisions 
of section 15A(b)(6) of the Act, 7 which 
requires, among other things, that 
NASD’s rules be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, and, in general, to 
protect investors and the public interest. 
NASD believes that the proposed rule 
change is consistent with the provision 
of the Act noted above because it will 
provide additional options for the 
recording of arbitration hearings, which 
may be better than the current 
alternatives available under the Code. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


NASD does not believe that the 
proposed rule change will result in any 
burden on competition thaigis not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


Written comments were. neither 
solicited nor received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing rule change has become 
effective pursuant to section 
19(b)(3)(A)(iii) of the Act ® and 
subparagraph (f)(3) of Rule 19b—4 
thereunder ® as it is concerned solely 
with the administration of a self- 
regulatory organization. 

At any time within 60 days of the 
filing of the proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.1° 


IV. Solicitation of Comments 
Interested persons are invited to 


. submit written data, views and 


arguments concerning the foregoing, 
including whether the proposed rule 


715 U.S.C. 780—3(b)(6). 

815 U.S.C. 78s(b)(3}(a)(iii). 

2°17 CFR 240.19b—4(f)(3). 

10 See section 19(b)(3)(C) of the Act, 15 U.S.C. 
78s(b)(3)(C). 
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change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (hittp://www.sec.gov/ 
rules/sro.shtml); or 


e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-NASD-—2006-102 on the. 
subject line. 


Paper Comments 


e .Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549-1090. 


All submissions should refer to File 
Number SR-NASD-2006-—102. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in- 
the Commission’s Public Reference 


_ Room. Copies of such filing also will be 


available for inspection and copying at 
the principal office of NASD. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying : 
information from submissions. You 
should submit only information that ~ 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NASD-2006-102 and 
should be submitted on or before 
October 13, 2006. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.1* 

Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. 06-8001 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


1117 CFR 200.30~—3(a)(12). 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-54319A; File No. SR- 
NASD-2006-060] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Notice of Filing of 
Proposed Rule Change To Require 
Members To File Regulatory Notices 
With NASD Electronically 


September 18, 2006. 

Correction: 

In FR Document No. E6-13812, 
beginning on page 48959 for Tuesday 
August 22, 2006, the first sentence ~ 
under “‘Statutory Basis” in column 1 
should read as follows: 

NASD believes that the proposed rule 
change is consistent with the provisions 
of Section 15A(b)(6) of the Act,? which 
requires, among other things, that NASD 
rules must be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, and, in general, to 
protect investors and the public interest, 


- in that the proposed rule change will 


permit the expeditious filing of 

specified required regulatory notices 

and other required submissions by 

requiring firms to file such reports and 

documents with NASD electronically. 
For the Commission, by the Division of 

Market Regulation, pursuant to delegated 

authority.2 

Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. 06-8040 Filed 9—21—06; 8:45 am] 

BILLING CODE 8010-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34—54466; File No. SR- 
NYSEArca—2006—48] 


Self-Regulatory Organizations; NYSE 
Arca, Inc.; Notice of Filing of Proposed 
Rule Change To Amend NYSE Arca 
Equities, Inc.’s Clearly Erroneous 
Executions Rule To Include an Appeal 
Fee for the Archipelago Exchange 


September 18, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 ; 
(‘‘Act’’),2 and Rule 19b—4 thereunder,” 
notice is hereby given that on August 
11, 2006, NYSE Arca, Inc. (“NYSE 
Arca’”’ or ““Exchange’’) filed with the 
Securities and Exchange Commission 
(“Commission”’) the proposed rule 


115 U.S.C. 780—3(b)(6). 
217 CFR 200.30—3(a)(12). 
115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 


change as described in Items I, II, and - 
III below, which Items have been 


_ prepared by NYSE Arca. The 


Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 


. Statement of the Terms of Substance of 


the Proposed Rule Change 


NYSE Arca proposes to amend NYSE 
Arca Equities Rule 7.10 governing 
clearly erroneous executions (“CEE”) on 
the Archipelago Exchange, the equities 
trading facility of NYSE Arca Equities, 
Inc. (“NYSE Arca Equities”). 
Specifically, the Exchange proposes to. 
assess a fee associated with the 
appellate mechanism of NYSE Arca 
Equities Rule 7.10. 

The text of the proposed rule change 
is available on NYSE Arca’s Web site 
(http://www.nysearca.com), at NYSE 
Arca’s principal office, and at the 
Commission’s Public Reference Room. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 


Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 


NYSE Arca included statements 


concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. NYSE 
Arca has prepared summaries, set forth 
in Sections A, B, and C below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The Exchange amended NYSE Arca 
Equities Rule 7.10 (Clearly Erroneous 
Executions) to include subsections 
(c)(2)-(4), which amendment became 
effective May 16, 2005. NYSE Arca 
Equities Rules 7.10(c)(2)-(4) provide for 
an appeals panel that includes the 
Exchange’s Chief Regulatory Officer 
(“CRO”), or a designee of the CRO, and 
two representatives from Equity Trading 
Permit (‘“‘ETP’’) Holders (together with 
the CRO, the ‘‘CEE Panel”’) to review the 
determination of clearly erroneous 
executions that are made by an NYSE 
Arca Equities officer under NYSE Arca 
Equities Rule 7.10(c)(1). 

As part of its continuing efforts to 
enhance the appeal process, the 
Exchange proposes to add NYSE Arca 


| 
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Equities Rule 7.10(c)(5). Under the 
proposed rule, if the CEE Panel votes to 
uphold the decision made pursuant to 
NYSE Arca Equities Rule 7.10(c)(1), the 
Exchange would assess a $500.00 fee 
against the ETP Holder(s) who initiated 
the request for appeal. The Exchange’s 
experience with the appeal process 
strongly indicates that some ETP 
Holders are improperly taking 
advantage of the appeal opportunity 
provided under the rule. The Exchange 
believes that assessing a $500.00 fee 
against the ETP Holder(s) who appeals 
a decision made under NYSE Arca 
Equities Rule 7.10(c)(1) that is 
subsequently upheld by the CEE Panel 
would discourage frivolous and abusive 
practices of the appeal process. 

Since NYSE Arca Equities Rules 
7.10(c)(2)-(4) were adopted, the 
Exchange has found that some ETP 
Holders have taken advantage of the 
process by categorically appealing all 
decisions in which they are involved, 
including decisions that involve a de 
minimis value. According to the 
Exchange, in effect, these ETP Holders 
file appeals simply to ‘get a second bite 
at the apple.” More specifically, in the 
months of August and September 2005, 
three ETP Holders were responsible for 


filing approximately 52% of all appeals 


filed at the Exchange. In addition, on 
July 26, 2005, an ETP Holder appealed 
an Exchange ruling to bust a 34-share 
transaction. 

Furthermore, under NYSE Arca Z 
Equities Rule 7.10(c)(1), an ETP Holder 
may request that an NYSE Arca Equities 
officer review any transaction the ETP 
Holder regards as erroneous. 
Accordingly, an officer renders an 
official determination whether the 


. transaction is erroneous and, if so, 


whether it should be canceled or 
modified. The initial determination 
made by the NYSE Arca Equities officer 
is done at no charge to the ETP Holder, 
and the Exchange believes that any 
further examination of the execution 
should incur a modest fee, in the event 
the original decision is upheld, to 
reduce the number of frivolous and 


_ abusive appeals. 


The Exchange notes that the appeal 


process draws upon the resources of not 


only the Exchange but also of the ETP 
Holders who volunteer as appeal 
panelists pursuant to NYSE Arca 


Equities Rule 7.10(c)(2)(A). Specifically, 


an appeal requires the efforts-of two 
NYSE Arca Equities employees to 


3 Telephone Call between David Hsu, Special 
Counsel, Division of Market Regulation, 
Commission, and Melanie Grace, Associate General 
Counsel, NYSE Group, Inc., on September 8, 2006. 

41d. 


accept and process the appeal (i.e., 
contact members in the pool of appeal 
panelists to determine their availability 
to serve on the CEE Panel, write up the 
circumstances of the trade(s) leading up 
to the appeal, moderate the actual 
appeal that is conducted by conference 
call, contact the parties to the appeal 
after the CEE Panel reaches a decision 
and document the process and 
decision). From start to finish, the 
appeal process may take up to 11/2 hours 
to complete. 


Moreover, the CEE Panel is largely 
dependent on ETP Holder participation. 
Each panel member is a volunteer and 
dedicates his or her own time to the CEE 
Panel, which often meets during the 
busiest periods in a trading day. The 
Exchange believes that constant abuse of 
this process would likely foster 
volunteer frustration and may lead 
panelists to withdraw entirely from 
participating in the process. 

The Exchange believes that appeals 
such as those described above represent 
an unintended use of the appeal process 
and demonstrate that abuses can 
proliferate when ETP Holders incur no 
downside risk to filing repeated appeals, 
whether valid or otherwise, and, in 
effect, are given a-free second bite at the 
apple. Therefore, the Exchange believes 
that it is necessary to limit the abuse of 
the process and reduce the number of 
frivolous and de minimis appeals by 
assigning a modest fee for all appeals 
that are upheld.® 


When the Exchange amended NYSE 
Arca Equities 7.10(c)(2) to provide for 
an appeals process, the Exchange did 
not intend for the CEE Panel to serve as 
a redundant decision making 
mechanism, and it did not anticipate 
that the CEE Panel would be called 
upon to meet as frequently as it does 
today. Additionally, while the Exchange 
does not have statistical data 
surrounding other self-regulatory 
organizations’ appeal processes, the 
Exchange understands that usage of 
their appellate mechanism is done 
sparingly and is not exploited by their 
members. 

The Exchange did not anticipate these 
effects when it proposed NYSE Arca 
Equities Rule 7.10(c)(2)-(4). As a result, 
the Exchange deems it necessary to 
propose a fee of $500 against each ETP 
Holder who appeals a decision made 
under NYSE Arca Equities Rule 
7.10(c)(1) and such decision is 
confirmed by the CEE Panel. 


5 Id. 


2. Statutory Basis 


The proposed rule change is 
consistent with Section 6(b) © of the Act, 
in general, and furthers the objectives of 
Section 6(b)(5) 7 in particular in that it 
is designed to prevent fraudulent and 
manipulative acts and practices, to - 
promote just and equitable principals of 
trade, to foster cooperation and 
coordination with persons engaged in 
facilitating transactions in securities, 
and to remove impediments to and 
perfect the mechanisms of a free and 
open market and a national market 
system. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purpose of the Act. 


C. Self-Regulatory Organization’s 
Statement on-‘Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 


It. Date of Effectiveness of the 
Proposed Rule Change and ee for » 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding, or 
(ii) as to which the Exchange consents, 
the Commission will: 

(A) By order approve the proposed 
rule change or 

(B) institute proceedings to determine 


whether the proposed rule change 


should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form 
(http://www.sec.gov/rules/sro.shtml); or 

e Send an e-mail to rule-comments@ 
sec.gov. Please include File Number SR- 
NYSEArca—2006-—48 on the subject line. 


615 U.S.C. 78f(b). 
715 U.S.C. 78f(b)(5). 
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e Send paper comments in triplicate 

to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549-1090. 
All submissions should refer to File 
Number SR-NYSEArca—2006-48. This 
file number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ — 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552; willbe 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR-NYSEArca—2006—48 and 
should be submitted on or before - 
October 13, 2006. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.® 


Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. 06-8036 Filed 9-21-06; 8: 45am] - 
BILLING CODE 8010-01-P 


SECURITIES AND EXCHANGE 
COMMISISON 


[Release No. 34—54454; File No. SR-OC— 
2006-02] 


Self-Regulatory Organizations; 
OneChicago, LLC; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change Relating to Listing 
Standards of Security Futures 
Products 


September 15, 2006. 
Pursuant to Section 19(b)(7) of the 
Securities Exchange Act of 1934 


817 CFR 200.30—3(a)(12). - 


(‘‘Act’’)1 and Rule 19b—7 thereunder, 
notice is hereby given that on 
September 6, 2006, OneChicago, LLC 
(“OneChicago” or “Exchange” filed 
with the Securities and Exchange 
Commission (“Commission”’) the 
proposed rule change described in Items 
I, Il, and Ill below, which Items have 
been prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

OneChicago has also filed the 
proposed rule change with the 
Commodity Futures Trading 
Commission (‘“‘CFTC’’). OneChicago 
filed a written certification with the 
CFTC under Section 5c(c) of the 
Commodity Exchange Act? on 
September 5, 2006. 


I. Self-Regulatory Organization’s 
Description of the Proposed Rule 
Change 

OneChicago proposes to amend its 
listing standards for a security futures 
product. The text of the proposed rule 
change is available at the principal 
office of the Exchange and at the 
Commission’s Public Reference Room. 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and | 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 


proposed rule change. The text of these — 


statements may be examined at the 


places specified in Item IV below. The 


Exchange has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 

Currently, under OneChicago Rule > 
906(b)(2), the Exchange will not open a 
new delivery month for trading ina 
security future unless the issuer of the 
underlying security satisfies applicable 
reporting requirements of the Act or 
corrects any failure within 30 days after 
the date the report was due to be filed, 
and the underlying security is listed on 
a national securities exchange or is 
principally traded through the facilities 
of a national securities association and 


145 U.S.C. 78s(b)(7). 
217 CFR 240.19b~7. 
37 U.S.C. 7a—2(c). 


is designated as an NMS security. The 
Exchange proposes to delete 
OneChicago Rule 906(b)(2)(A), which 
requires that the issuer of a security 
underlying a single stock futures 
(“SSF’’) satisfy applicable reporting 
requirements of the Act or correct any 
failure within 30 days after the date the 
report was due to be filed. OneChicago 
believes that the proposed rule change 
is consistent with listing standards in 
the options market and in the best 
interest of market participants. 


The Exchange believes that the 
current OneChicago Rule 906(b)(2)(A) 
limits an investor’s ability to hedge her 
underlying stock positions at a time 
when she may be most in need to 


_ protect her investment. The failure of a 


public company to comply with its 
reporting requirements under the Act 
could cause a significant movement in 
the price of that company’s stock. The 
Exchange believes restricting the 
Exchange from opening new contract 
months may leave investors without the 
means to hedge their positions with 
SSFs. 


The Exchange believes that the 
proposed rule change is consistent with 
options listing standards. In December 
2005, the Commission approved a rule 
change for the Chicago Board Options 
Exchange, Incorporated (“CBOE”) that 
deleted Interpretation and Policy .01(e) 
to CBOE Rule 5.4, which contained 
language similar to that in OneChicago 
Rule 906(b)(2)(A).4 The Pacific - 
Exchange, Inc. (n/k/a NYSE Arca, Inc.) 
(“PCX”) also filed a similar rule change 
with the Commission, which was 
effective immediately.> Under Section 
6(h)(3)(C) of the Act, listing standards 
for security futures are to be no less 
restrictive than comparable option 
listing standards.® Since a similar rule 
change was made to the options listing 
standards of CBOE and PCX, 
OneChicago believes that the proposed 
rule change is comparable to, and no 
less restrictive than, option listing 
standards. 


The Exchange will monitor the listing 
status of the security underlying a SSF 
and, pursuant to OneChicago Rule 
906(b), not open a new delivery month ~ 
for trading in a SSF when the 
underlying security is delisted from 
trading. 


4 Securities Exchange Act Release No. 52779 
(November 16, 2005), 70 FR 70902 (November 23, 
2005). 

5 Securities Exchange Act Release No. 52911 
(December 7, 2005), 70 FR 74078 (December 14, 
2005). 

615 U.S.C. 78f(h)(3)(C). 
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2. Statutory Basis 


The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b) of the Act,” in general, and 
Section 6(b)(5) of the Act,® in particular, 
in that it is designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, and, in general, to 
protect investors and the public interest. 
The Exchange believes that the 
proposed changes is designed to protect 
investors and the public interest by 
permitting investors to use SSFs based 
on NMS securities trading on national 
securities exchanges and a national 
securities association for hedging 


purposes. 


B. Self-Regulatory Organization’s 
Statement on Burden on Competition 


OneChicago does not believe that the 
proposed rule change will impose any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


The Exchange has not solicited nor 
received comments on the proposed 


rule change. 
Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing proposed rule change 
has become effective pursuant to 
Section 19(b)(7) of the Act.? Within 60 
days of the date of effectiveness of the 
proposed rule change, the Commission, 
after consultation with the CFTC, may 
summarily abrogate the proposed rule 
change and require that the proposed 
rule change be refiled in accordance 
with the provisions of Section 19(b)(1) 
of the Act.1° 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 

_ the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (hitp://www.sec.gov/ 
rules/sro.shtm]); or 


715 U.S.C. 78f{b). 

815 U.S.C. 78f(b)(5). 
~215 U.S.C. 78s(b)(7). 

1045 U.S.C. 78s(b)(1). 


e Send an e-mail to rule- 
cominents@sec.gov. Please include File 
Number SR-OC-—2006-02 on the subject 
line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street NE., Washington, DC 
20549-1090. 


All submissions should refer to File 
Number SR-OC-2006-02. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 


post all comments on the Commission’s 


Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 


. communications relating to the 


proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of OneChicago..-All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 


_ should submit only information that 


you wish to make available publicly. All 
submissions should refer to File 
Number SR-OC-2006-02 and should be 
submitted on or before October 13, 
2006. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated | 
authority.12 
Jill M. Peterson, 

Assistant Secretary. 
{FR Doc. 06-8002 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


1117 CFR 200.30—3(a)(73). 


SECURITIES AND EXCHANGE 
COMMISISON 


[Release No. 34-54452; File No. SR-OC- 
2006-01] 


Self-Regulatory Organization; 
OneChicago, LLC; Notice of Filing and 
Immediate Effectiveness of a Proposed 
Rule Change Relating to Block Trades 


September 15, 2006. 


Pursuant to Section 19(b)(7) of the 
Securities Exchange Act of 1934 
(“‘Act’’)1 and Rule 19b—7 thereunder,? 
notice is hereby given that on 
September 6, 2006, OneChicago, LLC 
(‘“OneChicago” or “Exchange”’) filed 
with the Securities and Exchange 
Commission (‘‘Commission”’) the 
proposed rule change described in Items 
I, Il, and Ill below, which Items have 
been prepared by the Exchange. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


OneChicago has also filed the 
proposed rule change with the 


‘Commodity Futures Trading 


Commission (“CFTC”). OneChicago 
filed a written certification with the 
CFTC under Section 5c(c) of the 
Commodity Exchange Act? on 
September 5, 2006. 


I. Self-Regulatory Organization’s 
Description of the Proposed Rule 
Change 


OneChicago proposes to amend its 
policy regarding block trades. The text 
of the proposed rule change is available 
at the principal office of the Exchange 
and at the Commission’s Public 
Reference Room. 


IL. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
Exchange included statements 


concerning the purpose of, and basis for, 


the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in Sections A, B, and C below, of 
the most significant aspects of such 
statements. 


115 U.S.C. 78s(b)(7). 
217 CFR 240.19b-7. 
37 U.S.C. 7a—2(c). - 
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A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


OneChicago proposes to amend its 
current Policies: Block Trades, Pre- 
Execution Discussions and Cross Trades 
(“Block Trade Policy’’) to change the . 
minimum contracts needed to enter into 
a block trade from 500 to 100; to clarify 
that block trades must be executed no 
earlier than one-half hour before the 
opening and no later than one-half after 
the close of the trading session; to 
incorporate language from OneChicago 
Rule 417; to permit members to report 
their block trades in a form and method 
approved by the Exchange; to clarify 
that a combination of trades may be 
necessary to achieve a specific price 
differential for an overall trade event 
and, for these trades, that information 
must be provided to link the related legs 
of the block trade event; and other non- 
substantive changes. 

Currently, the minimum contract size 
for a block trade on OneChicago is 500 
contracts. The proposed rule change 
would lower the minimum quantity 
needed for block trades to 100. The 
Exchange believes the proposed 
minimum contract size is consistent 
with similar requirements in the 


securities markets.* Since an 


OneChicago futures contract on a single 
stock represents 100 shares of the 
underlying stock, the Exchange 
represents that the proposed block trade 


* minimum contract size of 100 contracts 


is equivalent to 10,000 shares of the 
underlying stock.5 

OneChicago also proposes to amend 
the Block Trade Policy to clarify the 
time in which block trades may be 
executed. Under the proposed rule 
change, all block trades must be 
executed no earlier than one-half hour 
before trading in the contract begins on 
OneChicago and no later than one-half 
hour after trading in the contract ends 
on OneChicago. The proposed rule 
change would also add language from 
OneChicago Rule 417, which requires 
that all block trades be reported to the 
Exchange without delay after the trades 
are executed, and the specific terms 
related to the block trades that must be 
reported. The Exchange believes that 
adding this portion of OneChicago Rule 
417 into the Block Trade Policy will 


4The New York Stock Exchange (“‘NYSE”) 
requires a minimum of 10,000 contracts for a block 
trade. See NYSE ITS Block Trade Policy. See also 
Regulation NMS definition of block trade, 17 CFR 
242.600(b). 


5 See OneChicago Rule 905. ~ 


assist OneChicago members and others 
reviewing it. 

In order to accommodate its members 
and provide flexibility in reporting, ~ 
OneChicago proposes to add language to 
the Block Trade Policy to permit 
reporting of block trades in a form and 
method approved by the Exchange. This 
would permit a variety of methods for 
reporting block trades, such as 
electronic reporting, reporting by fax, as 
well as the current practice of reporting 
by telephone. Consistent with this — 
change, the proposed rule change would 
add language to clarify that those 
reporting requirements related to calling 
the OneChicago Help Desk would only 
apply to phoned-in reports. 

The proposed rule change would also 
add a new footnote to the Block Trade 
Policy related to price. The footnote 
would acknowledge that in some block 
transactions a combination of trades 
may be necessary to achieve a specific 
price differential for the overall trade 
event. The proposed rule change would 


‘also add language requiring the parties 


to such a block trade to submit 
sufficient information to link related 
legs to the block trade event. The 
Exchange believes that this information 
will be useful for its regulatory oversight 
of these transactions. 


2. Statutory Basis 


The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b) of the Act,® in general, and 
Section 6(b)(5) of the Act,” in particular, 
in that it is designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, and, in general, to 
protect investors and the public interest. 


B. Self-Regulatory Organization’s © 
Statement on Burden on Competition 


OneChicago does not believe that the 
proposed rule change will impose any 
burden on competition that is not | 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s | 
Statement on Comments on the . © 
Proposed Rule Change Received From 
Members, Participants, or Others 


The Exchange has not solicited nor 
received comments on the proposed 
rule change. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The foregoing proposed rule change 
has become effective pursuant to 


615 U.S.C. 78f(b). 
715 U.S.C. 78f(b)(5). 


Section 19(b)(7) of the Act.® Within 60 
days of the date of effectiveness of the 
proposed rule change, the Commission, 
after consultation with the CFTC, may 
summarily abrogate the proposed rule 
change and require that the proposed 
rule change be refiled in accordance 
with the provisions of Section 19(b)(1) 
of the Act.° 


IV. Solicitation of Comments 
Interested persons are invited to 


- submit written data, views, and 


arguments concerning the foregoing, 
including whether the proposed rule 


' change is consistent with the Act. 


Comments may be submitted by any of 
the following methods: 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR-OC-2006-01 on the subject 
line.. 


Paper Comments. 


¢ Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street NE., Washington, DC 
20549-1090. 
All submissions should refer to File 
Number SR-OC-2006-—01. This file 
number should be included on the 
subject line if e-mail is used, To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 


_ with respect to the proposed rule 


change that are filed with the 
Commission, and all written ~ 
communications relating to the 
proposed rule change between the — 
Commission and any person, other than 
those that may be withheld from the 
public i in accordance with the- 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of OneChicago. All 
comments received will be posted 
without change; the Commission does 


- not edit personal identifying 


information from submissions. You 
should submit only information that 
you wish to make available publicly. All 


815 U.S.C. 788(b)(7). 
915 U.S.C. 78s(b)(1). 


~ 
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submissions should refer to File 
Number SR—OC-—2006-—01 and should be 
submitted on or before October 13, 
2006. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority.?° 


Jill M. Peterson, 

Assistant Secretary. 

[FR Doc. 06-8003 Filed 9-21-06; 8:45 am] 
BILLING CODE 8010-01-P 


SMALL BUSINESS ADMINISTRATION | 


Region 1—Maine District Advisory 
Council; Public Meeting 


The U.S. Small Business 
Administration Maine District Advisory 
Council, located in the geographical 
area of Augusta, Maine will hold a 
public meeting on Tuesday, October 24, 
2006 starting at 10 a.m. The meeting 
will be held at the U.S. Small Business 
Administration, Maine District Office, 
68 Sewall Street, 5th Floor, Augusta, 
Maine. The purpose of the meeting is to 
discuss such matters as may be 
. presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For er information, write or call 
Mary McAleney, District Director, U.S. 
Small Business Administration, Maine 
District Office, 68 Sewall Street, Room 
512, Augusta, Maine 04330, (207) 622- 
8386 phone, (207) 622-8277 fax. 


Thomas M. Dryer, 
Acting Committee Management Officer. 


[FR Doc. 06-7987 Filed 9-21-06; 8:45 am] 
BILLING CODE 8025-01-P 


SMALL BUSINESS ADMINISTRATION 


Region Il Buffalo District Advisory 
Council; Public Meeting 


U.S. Small Business 
Administration Buffalo District 
Advisory Council located in the 
geographical area of Buffalo, New York, 
will hold a public meeting on 
Wednesday, October 11, 2006, starting 
at 10 a.m. eastern standard time. The 
meeting will take place at The Buffalo 
Club, 388 Delaware Avenue, Buffalo, 
New York. The purpose of the meeting 
is to discuss such matters that may be 
presented by members, and staff of the 
U.S. Small Business Administration, or 
others present. 

Anyone wishing to make an oral 
presentation to the Board must contact 
Franklin J. Sciortino, District Director, 
Buffalo District Office, in writing by 


1017 CFR 200.30—3(a)(73). 


letter or fax no later than Friday, 
October 6, 2006 in order to be put on the 
agenda. Franklin J. Sciortino, District 
Director, Buffalo District Office, U.S. 
Small Business Administration, Niagara 
Center, 540 Niagara Center, 130 S. 
Elmwood Avenue, Buffalo, New York 
14202; telephone (716) 551-4301 or fax 
(716) 551-4418. 


Thomas M. Dryer, 
Acting Committee Management Officer. 
{FR Doc. 06-7988 Filed 9-21-06; 8:45 am] 


BILLING CODE 8025-01-P 


SMALL BUSINESS ADMINISTRATION 


Region 3—Washington, DC District 
Advisory Council; Public Meeting 


The U.S. Small Business 
Adminisiration Washington, DC District 
Advisory Council will host a public a 
meeting on Tuesday October 17, 2006 
from 9 a.m. until 11:30 a.m. The 
meeting will take place at the 
Washington Metropolitan Area District 
Office located at 740 15th Street, NW., 
3rd Floor, Washington, DC 20005. The 
purpose of the meeting is to discuss the 
overview of the district’s FY 2006 goals, 
update on new initiatives, and other 
matters that be presented by members, 
staff of the U.S Small Business 
Administration, or others present. 

Anyone wishing to make an oral 
presentation to the Board must contact 
Joseph P. Loddo, District Director, 
Washington Metropolitan Area District 
Advisory Council, in writing by letter or 
fax no later than Tuesday, October 3, 
2006, in order to be put on the agenda. 
Joseph P. Loddo, District Director, U.S. 
Small Business Administration, 
Washington Metropolitan Area District 
Office, 740 15th Street, NW., 3rd Floor, 
Washington, DC 20005. Telephone (202) 
272-0345 or FAX (202) 272-0270. 


Thomas M. Dryer, 
Acting Committee Management Officer. 


[FR Doc. 06-7989 Filed 9—21—06; 8:45 am] 
BILLING CODE 8025-01-P 


DEPARTMENT OF STATE 
[Public Notice 5553] 


Meeting of Advisory Committee on 
international Communications and 
Information Policy 


Summary: The Department of State 
announces the next meeting of its 
Advisory Committee on International 
Communications and Information 


Policy (ACICIP) to be held on Thursday, © 


October 5, 2006, from 10 a.m. to 12 
p-m., in the Harry S. Truman Building 


of the U.S. Department of State. 
Admittance to the Department of State 
building is only by means of a pre- 
arranged clearance list as described in 
this notice. 

The Department of State announces 
the next meeting of its Advisory 
Committee on International 
Communications and Information 
Policy (ACICIP) to be held on Thursday, 
October 5, 2006, from 10 a.m. to 12 
p-m., in the Loy Henderson Auditorium 
of the Harry S. Truman Building of the 
U.S. Department of State. The Truman 
Building is located at 2201 C Street, 
NW., Washington, DC 20520. 

The committee provides a formal 
channel for regular consultation and 
coordination on major economic, social 
and legal issues and problems in 
international communications and 
information policy, especially as these 
issues and problems involve users of 
information and communications 
services, providers of such services, 
technology research and development, 
foreign industrial and regulatory policy, 
the activities of international 
organizations with regard to 
communications and information, and 
developing country issues. 

The meeting will be led by ACICIP 
Chair Mr. Richard E. Wiley of Wiley 
Rein & Fielding LLP. Ambassador David 
A. Gross, Deputy Assistant Secretary 
and U.S. Coordinator for International 


- Communications and Information 


Policy, and other senior U.S. 
Government officials will address the 
meeting. 

The main focus of this meeting will be 
to discuss: 

1. Upcoming USG 
telecommunications/ICT consultations 
in Tokyo (October 16-18, 2006) and 
Beijing (October 19-20, 2006). 

2. Upcoming International 
Telecommunication Union 
Plenipotentiary Conference (November 
6-24, 2006). 

3. Upcoming Internet Governance 
Forum (October 30—November 2, 2006). 

4. Upcoming U.S.-India Working 
Group Meeting (December 14-15, 2006). 

5. U.S. domestic public safety radio 
communications coordination in United 
States border regions. 

Members of the public may submit 
suggestions and comments to the 
ACICIP. Submissions regarding an 
event, consultation, meeting, etc. listed 
in the agenda above should be received 
by the ACICIP Executive Secretary 
(contact information below) at least ten 
working days prior to the date of that 
listed event. They should be submitted 
in written form and should not exceed 
one page for each country (for 
comments on consultations) or for each 


- 
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subject area (for other comments). 
Resource limitations preclude 
acknowledging or replying to © 
submissions. 

While the meeting is open to the 
public, admittance to the Department of 
State building is only by means of a pre- 
arranged clearance list. In order to be 
placed on the pre-clearance list, we 
must receive the following information 
from you no later than 5 p.m. on 
Monday, October 2, 2006: 


I. State That You Are Requesting Pre- 
Clearance to a Meeting 


Il. Provide the Following Information 
1. Name of meeting and its date and 
time (ACICIP, October 5, 2006, 10 a.m.). 

2. Visitor’s full name. 

3. Company/Agency/Organization. 

4. Title at Company/Agency/ 
Organization. 

5. Date of birth. 

6. Citizenship. 


7. Type of ID visitor will show upon 
entry (from list below). 


‘8. ID number on the ID visitor will 
show upon entry. 


Send the above information to 
Richard W. O’Brien by fax (202) 647— 
0158 or e-mail o’brienrw@state.gov. 


All visitors for this meeting must use 


‘the 23rd Street entrance. One of the 


following valid ID’s bearing the number 
provided with your pre-clearance 
request will be required for admittance: 

e U.S. driver’s license with photo. 

e Passport. 

e U.S. government agency ID. 

Non-U.S. government attendees must 
be escorted by Department of State 
personnel at all times when in the 
building. 

For further information, please 
contact Richard W. O’Brien,Executive 
Secretary of the Commitiee, at (202) 
6474736 or o’brienrw@state.gov. 

General information about ACICIP 
and the mission of International 
Communications and Information 
Policy at the Department of State is 
available at our Web site: http:// 
www.state.gov/e/eb/adcom/c667.htm. 

Dated: September 18, 2006. 

Richard W. O’Brien, 

ACICIP Executive Secretary, Department of 
State. 

[FR Doc. 06—8062 Filed 9—21—06; 8:45 am] 
BILLING CODE 4710-07-P 


DEPARTMENT OF STATE 


[Public Notice 5557] 


Bureau of International Security and 
Nonproliferation; Extension of Waiver 
of Missile Proliferation Sanctions 
Against Chinese Government 
Activities 


AGENCY: Department of State. 
ACTION: Notice. 


SUMMARY: A determination has been 
made to extend the waiver of import 
sanctions against certain activities of the 
Chinese government that was 
announced on September 19, 2003, 
pursuant to the Arms Export Control 
Act, as amended. 


DATES: Effective Date: September 13, 
2006. 


FOR FURTHER INFORMATION CONTACT: Pam 
Durham, Office of Missile Threat 
Reduction, Bureau of International 
Security and Nonproliferation, 
Department of State (202-647-4931). 


SUPPLEMENTARY INFORMATION: A 
determination was made on March 13, 
2006, pursuant to section 73(e) of the 
Arms Export Control Act (22 U.S.C. 
2797b(e)) that it was essential to the 
national security of the United States to 
waive for a period of six months the © 


- import sanction described in section 


73(a)(2}(C) of the Arms Export Control 


- Act (22 U.S.C. 2797b(a)(2)(C)) against 


the activities of the Chinese government 
described in section 74(a)(8)(B) of the 
Arms Export Control Act (22 U.S.C. 
2797c(a)(8)(B))—i.e., activities of the 
Chinese government relating to the 
development or production of any 
missile equipment or technology and 
activities of the Chinese government 
affecting the development or production 
of electronics, space systems or 
equipment, and military aircraft (see 


Federal Register Vol. 68, No. 182, 


Friday, September 19, 2003). This action 


was effective on March 18, 2006. 


On September 13, 2006, a 
determination was made pursuant to 
section 73(e) of the Arms Export Control 
Act (22 U.S.C. 2797b(e)) that it is 
essential to the national security of the 
United States to extend the waiver 


period for an additional six months, 


effective from the date of expiration of 


the previous waiver (September 18, 


2006). 
These measures shall be implemented 


by the responsible agencies as provided 
in Executive Order 12851 of June 11, 
1993. 


Dated: September 18, 2006. 
Patricia A. McNerney, 
Acting Assistant Secretary of State for 


- International Security and Nonproliferation, 


Department of State. 
[FR Doc. 06-8063 Filed 9-21-06; 8:45 am] 
BILLING CODE 4710-27-P 


DEPARTMENT OF TRANSPORTATION 


Federal Railroad Administration 


[Docket No. FRA-2005-23281, Notice No. 
2] 


Safety of Private Highway-Rail Grade 
Crossings; Notice of Safety Inquiry 
AGENCY: Federal Railroad 
Administration (FRA), Department of 
Transportation (DOT). 

ACTION: Notice of safety inquiry. 


SUMMARY: On July 27, 2006, FRA 
published a notice announcing its intent 
to conduct a series of open meetings 
throughout the United States, in 
cooperation with appropriate State 
agencies, to consider issues related to 
the safety of private highway-rail grade 
crossings. This notice indicated that the 
first of these meetings would be held 
August 30, 2006, in Fort Snelling, 
Minnesota. Notice No. 2 announces that 
FRA has scheduled subsequent 
meetings to be held September 27, 2006, 
in Raleigh, North Carolina; October 26, 
2006, in San Francisco, California; and 
December 6, 2006, in New Orleans, 
Louisiana. 

At each open meeting, FRA intends to 
solicit oral statements from private 
crossing owners, railroads and other 
interested parties on issues related to 
the safety of private highway-rail grade 
crossings, which will include, but will 
not be limited to, current practices 
concerning the responsibility for safety 
at private grade crossings, the adequacy 
of warning devices at private crossings, 
and the relative merits of a more 
uniform approach to improving safety at 
private crossings. FRA has also opened 
a public docket on these issues so that 
interested parties may submit written 
comments for public review and 
consideration. 


DATES: The initial public meeting was 
held in Fort Snelling, Minnesota, on 
August 30, 2006, at the Bishop Henry 
Whipple Federal Building, One Federal 
Drive, Fort Snelling, Minnesota 55111, 
beginning at 9:30 a.m. The second 
public meeting will be held in Raleigh, 
North Carolina, on September 27, 2006, 
at North Carolina State University’s 
McKimmon Conference and Training 
Center, 1101 Gorman Street, North 
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Carolina State University, Raleigh, 
North Carolina 27695, beginning at 9:30 
a.m. The third public meeting will be 
held in San Francisco, California, on 
October 26, 2006, at the Philip Burton 
Federal Building and Courthouse, 450 
Golden Gate Avenue, San Francisco, 
California 94102, beginning at 9:30 a.m. 
The fourth public meeting will be held 
in New Orleans, Louisiana, on 
December 6, 2006, at the Chateau 
Sonesta Hotel, 800 Iberville Street, New 
Orleans, Louisiana 70112, beginning at 
9:30 a.m. 

Persons wishing to participate are 
requested to provide their names, 
organizational affiliation, and contact 
information to Michelle Silva, Docket 
Clerk, FRA, 1120 Vermont Avenue, 

- NW., Washington, DC 20590 (telephone 
202-493-6030). Persons needing sign 
language interpretation or other 
reasonable accommodation for disability 
are also encouraged to contact Michelle 
Silva, FRA Docket Clerk, at (202) 493- 
6030. Additional public meetings will 
be announced over the next three 
months. 


FOR FURTHER INFORMATION CONTACT: Ron 
Ries, Office of Safety, FRA, 1120 
Vermont Avenue, NW., Washington, DC 
20590 (telephone 202-493-6299); 
Miriam Kloeppel, Office of Safety, FRA, 
1120 Vermont Avenue, NW., 

_ Washington, DC 20590 (telephone 202-— 
493-6299); or Kathryn Shelton, Office of 
Chief Counsel, FRA, 1120 Vermont 
Avenue, NW., Washington, DC 20590 
(telephone 202-493-6038). 
SUPPLEMENTARY INFORMATION: For 
additional information, please see the 
initial notice, published July 27, 2006, 
in the Federal Register (citation: 71 FR 
42713) and available at http:// 
a257.g.akamaitech.net/7/257/2422/ 
01jan20061800/edocket.access.gpo.gov/ 
2006/pdf/06-6501.pdf. 


Request for Comments 


While FRA solicits discussion and 
comments on all areas of safety at 
private highway-rail grade crossings, we 
particularly encourage comments on the 
following topics: 

e At-grade highway-rail crossings 
present inherent risks to users, 
including the railroad and its 
employees, and to other persons in the 
vicinity if a train were to derail into an 
occupied area or release hazardous 
materials. When passenger trains are 
involved, the risks are heightened. From 
the standpoint of public policy, how do 
we determine whether the creation or 
continuation of a private crossing is 
_ justified? 

e Is the current assignment of 
responsibility for safety at private 


crossings effective? To what extent do 
risk-management practices associated 
with insurance arrangements result in 
“regulation” of safety at private 
crossings? 

e How should improvement and/or 
maintenance costs associated with 
private crossing be allocated? 

e Is there a need for alternative 
dispute resolution mechanisms to 
handle disputes that may arise between 
private crossing owners and the 
railroads? 

e Should the State or Federal 
government assume greater 
responsibility for safety at private 
crossings? 

e Should there be nationwide 
standards for warning devices at private 
crossings or for intersection design of 
new private grade crossings? 

e How do we determine when a 
private crossing has a public purpose 
and is subject to public use? 

e Should some crossings be 
categorized as commercial crossings 
rather than private crossings? 

e Are there innovative traffic control 
treatments that could improve safety at 
private crossings on major rail corridors, 
including those on which passenger 
service is provided? 

° Should the DOT request enactment 
of legislation to address private 
crossings? If so, what should it include? 

Issued in Washington, DC, on September 
15, 2006. 

Michael J. Logue, 

Deputy Associate Administrator for Safety. 
[FR Doc. 06-7811 Filed 9-21-06; 8:45 am] 
BILLING CODE 4910-06-P 


_ DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Ex Parte No. 558 (Sub-—No. 9)] 


Railroad Cost of Capital—2005 


AGENCY: Surface Transportation Board. 
DOT. 


ACTION: Notice of decision. 


SUMMARY: On August 28, 2006, the 
Board served a decision to update its 
computation of the railroad industry’s 
cost of capital for 2005. The composite 
after-tax cost-of-capital rate for 2005 is 
found to be 12.2%, based on a current 
cost of debt of 5.36%; a cost of common 


‘equity capital of 15.18%; and a capital 


structure mix comprised of 30.41% debt 
and 69.59% common equity. The cost- 
of-capital finding made in this 
proceeding will be used in a variety of 
Board proceedings. 

DATES: Effective Date: This action is 
effective August 28, 2006. 


FOR FURTHER INFORMATION CONTACT: Paul 
Aguiar, 202-565-1527. (Federal 
Information Relay Service (FIRS) for the 
hearing impaired: 1-800-877-8339). 


SUPPLEMENTARY INFORMATION: The cost- 
of-capital finding in this decision may 
be used for a variety of regulatory 
purposes. Based upon Western Coal 


Traffic League reply comments, we will 


institute a separate advance notice of 
proposed rulemaking to explore the 
most suitable methodology to calculate 
the cost of capital. That proceeding will 
provide all interested parties an 
opportunity to comment on the 
discounted cash flow (DCF) model, the 
proper source for the inputs to that 
model, and whether the Board should 
adopt an alternative to that method, 
such as the Capital Asset Pricing Model 
(CAPM), for future cost-of-capital 
determinations. The Board’s decision is 
posted on the Board’s Web site, http:// 
www.stb.dot.gov. In addition, copies of 
the decision may be purchased from 
ASAP Document Solutions by calling 
202-306-4004 (assistance for the 
hearing impaired is available through 
FIRS at 1-800-877-8339), or by e-mail 
at asapdc@verizon.net. 


Environmental and Energy 
Considerations 


This action will not significantly 
affect either the quality of the human 
environment or the conservation of 
energy resources. : 


Regulatory Flexibility Analysis 


Pursuant to 5 U.S.C. 605(b), we 
conclude that our action in this 
proceeding will not have a significant 
economic impact on a substantial 
number of small entities. The purpose 


‘and effect of this action are to update 


the annual railroad industry cost-of- 
capital finding by the Board. No new 
reporting or other regulatory 
requirements are imposed, directly or 
indirectly, on small entities. 


Authority: 49 U.S.C. 10704{a). 


Decided: September 15, 2006. 

By the Board, Chairman Nottingham, Vice 
Chairman Mulvey, and Commissioner 
Buttrey. 


Vernon A. Williams, 

Secretary. 

[FR Doc. 06-8097 Filed 9-21-06; 8:45 am] 
BILLING CODE 4915-01-P 
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DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 

[STB Ex Parte No. 290 (Sub-No. 5) (2006-__ 
4)) 

Quarterly Rail Cost Adjustment Factor 


AGENCY: Surface Transportation Board, 
DOT. 

ACTION: Approval of rail cost adjustment 
factor. 


SUMMARY: The Board has approved the 
fourth quarter 2006 rail cost adjustment 
factor (RCAF) and cost index filed by 
the Association of American Railroads. 
The-fourth quarter 2006 RCAF 
(Unadjusted) is 1.250. The fourth 
quarter 2006 RCAF (Adjusted) is 0.591. 
The fourth quarter 2006 RCAF-—5 is 
0.562. 


DATES: Effective Date: October 1, 2006. 
FOR FURTHER INFORMATION CONTACT: Mac 
Frampton, (202) 565-1541. [Federal . 
Information Relay Service (FIRS) for the 
hearing impaired: 1-800-877-8339. | 


SUPPLEMENTARY INFORMATION: 


Additional information is contained in 
the Board’s decision, which is available 
on our Web site http://www.stb.dot.gov. 
To purchase a copy of the full decision, 
write to, e-mail or call the Board’s 
contractor, ASAP Document Solutions; 
9332 Annapolis Rd., Suite 103, Lanham, 
MD 20706; e-mail asapdc@verizon.net; 
phone (202) 306-4004. [Assistance for 
the hearing impaired is available 
through FIRS: 1-800-877-8339. ] 

This action will not significantly 
affect either the quality of the human 
environment or energy conservation. 

Pursuant to 5 U.S.C. 605(b), we 
conclude that our action will not have 
a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 


Decided: September 14, 2006. 


By the Board, Chairman Nottingham, Vice 
Chairman Mulvey and Commissioner 
Buttrey. 


Vernon A. Williams, 

Secretary. 
{FR Doc. 06-8099 Filed 9—21—06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF THE TREASURY 


Office of the Comptroller of the 
Currency 


Agency Information Collection 
Activities: Proposed Information 
Collection; Comment Request 


AGENCY: Office of the Comptroller of the 
Currency (OCC), Treasury. 


ACTION: Notice and request for comment. 


SUMMARY: The OCC, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on a continuing information 
collection, as required by the Paperwork 
Reduction Act of 1995. An agency may 
not conduct or sponsor, and a 
respondent is not required to respond 
to, an information collection unless it 
displays a currently valid OMB control 
number. The OCC is soliciting comment 
concerning its information collection 
titled, ‘Privacy of Consumer Financial 
Information (12 CFR part 40).” 


DATES: You should submit written 
comments by November 21, 2006. 
ADDRESSES: You should direct your 
comments to: 

Communications Division, Office of 
the Comptroller of the Currency, Public 
Information Room, Mailstop 1-5, 
Attention: 1557-0216, 250 E Street, 
SW., Washington, DC 20219. In 
addition, comments may be sent by fax 
to (202) 874-4448, or by electronic mail 
to regs.comments@occ.treas.gov. You 
can inspect and photocopy the 
comments at the OCC’s Public 
Information Room, 250 E Street, SW., 
Washington, DC 20219. You can make 
an appointment to inspect the 
comments by calling (202) 874-5043. 

Additionally, you should send a copy 
of your comments to OCC Desk Officer, 
1557-0216, by mail to U.S. Office of 
Management and Budget, 725, 17th 
Street, NW., #10235, Washington, DC 
20503, or by fax to (202) 395-6974. 

FOR FURTHER INFORMATION CONTACT: You 
can request additional information or a 
copy of the collection from Mary 
Gottlieb, OCC Clearance Officer, or 
Camille Dickerson, (202) 874-5090, 
Legislative and Regulatory Activities 
Division, Office of the Comptroller of 
the Currency, 250 E Street, SW., 
Washington, DC 20219. 


SUPPLEMENTARY INFORMATION: The OCC 


is proposing to extend OMB approval of © 


the following information collection: 

Title: Privacy of Consumer Financial 
Information (12 CFR part 40). 

OMB Number: 1557-0216. © 

Description: This submission covers 
an existing regulation and involves no 
change to the regulation or to the 
information collection requirements. 
The OCC requests only that OMB 
approve its revised estimates. 

The information collection 
requirements in part 40 are as follows: 

§ 40.4(a)—Disclosure (institution)— 
Initial privacy notice to consumers 
requirement—A bank must provide a 


clear and conspicuous notice that 
accurately reflects its privacy policies 
and practices to customers and 
consumers. 

§ 40.5(a)—Disclosure (institution)— 
Annual privacy notice to customers 
requirement—A bank must provide a 
clear and conspicuous notice to 
customers that accurately reflects its 
privacy policies and practices not less 
than annually during the continuation 
of the customer relationship. 

§ 40.8—Disclosure (institution)— 
Revised privacy notices—If a bank 
wishes to disclose information in a way 
that is inconsistent with the notices 
previously given to a consumer, the 
bank must provide consumers with a 
revised notice of the bank’s policies and 
procedures and a new opt-out notice. 

§ 40.7(a)—Disclosure (institution)— 
Form of opt out notice to consumers; opt 
out methods—Form of opt out notice— 
If a bank is required to provide an opt- 
out notice under § 40.10(a), it must 
provide a clear and conspicuous notice 
to each of its consumers that accurately 
explains the right to opt out under that 
section. The notice must state: 

e That the bank discloses or reserves 
the right to disclose nonpublic personal 
information about its consumer to a 
nonaffiliated third party. 

e That the consumer has the right to 
opt out of that disclosure. 

e A reasonable means by which the 
consumer may exercise the opt out 
right. 

The bank must provide reasonable opt 
out means by— 

e Designating check-off boxes on the 
relevant forms with opt out notice. 

e Including reply form with opt out 
notice. 

e Providing electronic means to opt 
out. 

e Providing a toll-free number to opt 
out. 

§§ 40.10(a})(2) and 40.10(c)— 
Consumers must take affirmative 
actions to exercise their rights to prevent 
financial institutions from sharing their 
information with nonaffiliated parties— 

e Opt out—Consumers may direct 
that the bank not disclose nonpublic 
personal information about them to a 
nonaffiliated third party, other than 
permitted by §§ 40.13-40.15. 

e Partial opt out—Consumer may also 
exercise partial opt out rights by 
selecting certain nonpublic personal 
information or certain nonaffiliated 
third parties with respect to which the 
consumer wishes to opt out. 

§§ 40.7(f) and (g)—Reporting 
(consumer)—Consumers may exercise 
continuing right to opt out—Consumer 
may opt out at any time—A consumer’s 
direction to opt out is effective until the 
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consumer revokes it in writing or, if the 
consumer agrees, electronically. When a 
customer relationship terminates, the 
customer’s opt out direction continues 
to apply. 

The OCC issued part 40, including the 
consumer opt-out provisions, in 2000 to 
implement new requirements imposed 
by the Gramm-Leach-Bliley Act. At the 
time part 40 was promulgated, the OCC 
used nominal burden estimates. Because 
the requirements were new, both the 
OCC and national banks lacked 
experience concerning how institutions 
would comply with the opt-out 
requirements and the extent to which 
consumers would exercise their ability 
to opt out. The OCC is now revisiting its 
estimates to determine how they could 
be made more accurate. 

The OCC does not require its 
institutions to report the percentage of 
consumers choosing to opt out. Absent 
this information, we estimate that 
between 2% and 12% of consumers 
with new mortgages or credit cards and 
1% of consumers with deposit accounts 
under $100,000 will opt out under part 
40. While we understand that an 
increase in the number of consumers 
opting out is likely to increase the 
burden on the industry due to the 
processing time associated with the 
additional opt outs, we have not 
adjusted our burden estimates for the 
industry because we do not have 
reliable figures about the rate of opt . 
outs. 

Therefore, we estimate that between 3 
and 17.9 million consumers will opt 
out. Our estimates set forth in this 
notice reflect the midpoint of 9 million. 
We invite comment on our estimates for 
both consumers and the industry and 
welcome any other information— 
particularly information about 
consumer opt-out rates—that might 
assist us in making them more accurate. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Businesses or other 
for-profit; individuals. 

Estimated Annual Number of 
Institution Respondents: Initial Notice, 
118; Annual Notice and Change in 
Terms, 1,960; Opt-out Notice, 371. 

Estimated Average Time Per Response 
Per Institution: Initial Notice, 80 hours; 
Annual Notice and Change in Terms, 8 
hours; Opt-out Notice, 8 hours. 

Estimated Subtotal Annual Burden 
Hours for Institutions: 28,088 hours. 

Estimated Annual Number of 
Consumer Respondents: 9,000,000. 

Estimated Average Time Per 
Consumer Response: 0.25 hours. 

Estimated Subtotal Annual Burden 
Hours for Consumers: 2,250,000 hours. 


Estimated Total Annual Burden 
Hours: 2,278,088 hours. 

Comments submitted in response to 
this notice will be summarized and 
included in the request for OMB 
approval. All comments will become a 
matter of public record. Comments are 
invited on: 

(a) Whether the collection of 


- information is necessary for the proper 


performance of the functions of the 
agency, including whether the 
information has practical utility; 

(b) The accuracy of the agency’s 
estimate of the burden of the collection 
of information; 

(c) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; 

(d) Ways to minimize the burden of 
the collection on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and 

(e) Estimates of capital or startup costs 
and costs of operation, maintenance, 
and purchase of services to provide 
information. 

Dated: September 19, 2006. 

Stuart Feldstein, 

Assistant Director, Legislative and Regulatory 
Activities Division. 

[FR Doc. 06-8154 Filed 9-21-06; 8:45 am] 


"BILLING CODE 4810-33-P 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


Proposed Collection; Comment 
Request for Notice 2006—XX 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Notice and request for 
comments. 


SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 


opportunity to comment on proposed | 


and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104—13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Notice 
2006—XX, Fuel Cell Motor Vehicle 
Credit. 


DATES: Written comments should be 
received on or before November 21, 
2006 to be assured of consideration. - 
ADDRESSES: Direct all written comments 
to Joseph R. Durbala, Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the form and instructions 
should be directed to Larnice Mack, 
(202) 622-3179, at Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue, NW., Washington, DC 20224, 
or through the Internet at 
(Larnice.Mack@irs.gov). 


SUPPLEMENTARY INFORMATION: 

Title: Fuel Cell Motor Vehicle Credit. 

OMB Number: 1545-2028. 

Form Number: Notice 2006—XX. 

Abstract: This Notice will be used to 
determine whether the vehicle for 
which the credit is claimed under § 30B 
by a taxpayer is property that qualifies 
for the credit. The collection of 
information is required to obtain a 
benefit. The likely respondents are 
corporations and partnerships. 

Current Actions: There is no change 
in the paperwork burden previously 
approved by OMB. This form is being 
submitted for renewal purposes only. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals and 
Households, Businesses and other for- 
profit organizations. 

Estimated Number of Respondents: 7. 

Estimated Time per Respondent: 40 
hours. 

Estimated Total Annual Burden 
Hours: 280. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information — 


~ unless the collection of information 


displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All : 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of | 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
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through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates ofcapital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 


Approved: September 13, 2006. 
Larnice Mack, 
IRS Reports Clearance Officer. 
{FR Doc. 06-8007 Filed 9-21-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Office of Thrift Supervision 


Submission for OMB Review; 
Comment Request—Fiduciary Powers 
of Federal Savings Associations 


AGENCY: Office of Thrift Supervision 
(OTS), Treasury. 


ACTION: Notice and request for comment. 


SUMMARY: In accordance with the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3507),: 
OTS may not conduct or sponsor, and 
the respondent is not required to 
respond to, an information collection 
unless it displays a currently valid OMB 
control number. Today, OTS is 
submitting proposed revisions to this 
collection of information to OMB for 
review and approval. 

DATES: Submit written comments on or 
before October 23, 2006. 


ADDRESSES: Send comments, referring to 
the collection by title of the collection 
or by OMB approval number, to OMB 
and OTS at these addresses: Office of ~ 
Information and Regulatory Affairs, 
Attention: Desk Officer for OTS, U.S. 
Office of Management and Budget, 725— 
17th Street, NW., Room 10235, 
Washington, DC 20503, or by fax to 
(202) 395-6974; and Information 
Collection Comments, Chief Counsel’s 
Office, Office of Thrift Supervision, 
1700 G Street, NW., Washington, DC 
20552, by fax to (202) 906-6518, or by 
e-mail to 
infocollection.comments@ots.treas.gov. 
OTS will post comments and the related 
index on the OTS Internet Site at 
http://www.ots.treas.gov. In addition, 
interested persons may inspect 
comments at the Public Reading Room, 
1700 G Street, NW., by appointment. To 
make an appointment, call (202) 906- 
5922, send an e-mail to 
public.info@ots.treas.gov, or send a 
facsimile transmission to (202) 906— 
7755. 


FOR FURTHER INFORMATION CONTACT: For 
further information or to obtain a copy 
of the submission to OMB, please 


contact Marilyn K. Burton, OTS 
Clearance Officer, at 
marilyn.burton@ots.treas.gov, (202) 
906-6467, or facsimile number (202) 
906-6518, Litigation Division, Chief 
Counsel’s Office, Office of Thrift 
Supervision, 1700 G Street, NW., 
Washington, DC 20552. 


SUPPLEMENTARY INFORMATION: OTS may 
not conduct or sponsor, and 
respondents are not required to respond 
to, an information collection, unless the 
information collection displays a 
currently valid OMB control number. As 
part of the approval process, we invite 
comments on the following information 
collection. 

' Title of Proposal: Fiduciary Powers of 
Federal Savings Associations. 

OMB Number: 1550-0037. 

Form Number: OTS Form 1240. 

Regulation requirement: 12 CFR 
550.70(a), (b), and (c); 12 CFR 550.80 
through 120; 12 CFR 550.125. 

Description: OTS must know when a 
Federal savings association is acting in 
a fiduciary capacity in order to establish 
effective oversight of those activities. 
This comment request addresses 
revisions to OTS Form 1240— 
Application for Fiduciary Powers. The 
form is being revised to update the 
information OTS requires in order to 
make a determination whether to 
approve or deny an application for 
fiduciary powers. 

12 CFR 550.70(a) requires that a 
Federal savings association that wants 
to conduct fiduciary activities for the 
first time, and for which OTS has not 
previously approved an application 
submitted under this part, must obtain 
prior approval from OTS before it may 
conduct the activities. 12 CFR 550.70(b) 


_ requires that a Federal savings 


association that wants to conduct 
fiduciary activities that are materially 
different from the activities that OTS 
has previously approved for it, | 
including fiduciary activities that OTS 
has previously approved that have not 


-been exercised for at least five years, 


must obtain prior approval from OTS 
before it may conduct the activities. 12 
CFR 550.80 through 120 describe the 
process for obtaining OTS approval of 
the application for fiduciary powers. 
Instructions for filing the application are 
found at 12 CFR part 516, subpart A. 
In addition, § 550.70(c) of OTS’s 
regulations requires that a Federal 
savings association that wants to 
commence in new State fiduciary 
activities that are not materially 
different from those that OTS has 
already approved, must file a notice 
with OTS. Instructions for filing the 
notice are found at 12 CFR 550.125. 


On April 28, 2006, OTS published a 
notice of its intent to revise this 
information collection (71 FR 25281). 
No comments were received. 

Type of Review: Revision. 

Affected Public: Federal savings 
associations. 

Estimated Number of Respondents: 
Application—12 respondents; Notice— 
10 respondents. 

Estimated Number of Responses: 
Application—12 respondents; Notice— 
10 respondents. 

Estimated Burden Hours per 
Response: Application—27 hours; 
Notice—3 hours. 

Estimated Frequency of Response: 
Event-generated. 

Estimated Total Burden: 354 hours. 

Clearance Officer: Marilyn K. Burton, 
(202) 906-6467, Office of Thrift 


‘Supervision, 1700 G Street, NW., 


Washington, DC 20552. 

OMB Reviewer: Desk Officer for OTS, 
fax: (202) 395-6974, U.S. Office of 
Management and Budget, 725—17th 
Street, NW., Room 10235, Washington, 
DC 20503. 


Dated: September 18, 2006. 
Deborah Dakin, 


Senior Deputy Chief Counsel, Regulations and 
Legislation Division. 


- [FR Doc. 06—7970 Filed 9-21-06; 8:45 am] 


BILLING CODE 6720-01-P 


DEPARTMENT OF VETERANS 


_ AFFAIRS 


Veteran’s Advisory Committee on 
Education; Amendment—Notice of 
Meeting 


The Department of Veterans: Affairs 
gives notice under Public Law 92-463 
(Federal Advisory Committee Act) that 
the Veterans’ Advisory Committee on 
Education will meet on October 5-6, 
2006. The meeting will be held at VA 
Central Office, 810 Vermont Avenue, 
NW., Washington, DC in Room 530. The 
sessions will convene at 8:00 a.m. each 
day. On October 5, the session will end 
at 4 p.m., and on October 6 at 12 noon. 
The meeting is open to the public. 

The purpose of the Committee is to 
advise the Secretary of Veterans Affairs 
on the administration of education and 
training programs for veterans, 
servicepersons, reservists, and 
dependents of veterans under Chapter 
30, 32, 35, and 36 of title 38, and 
Chapter 1606 of title 10, United States 
Code. 

On October 5, the session will begin 
with opening remarks and an overview 
by Mr. James Bombard, Committee 
Chair. In addition, this session will 
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include discussions on recent 
legislation, a total force GI Bill, remedial 
education programs and other needs of 
Iraq War veterans, use of private and 
corporate funds to support educational 
programs, and a contract call center. 
Oral statements from the public will be 
heard at 3:15 p.m. On October 6, the 
Committee will review and summarize 
issues addressed during this meeting. 

Interested persons may file written 
statements to the Committee before the 
meeting, or within 10 days after the 
meeting, with Mrs. Judith B. Timko, 
Designated Federal Officer, Department 
of Veterans Affairs, Veterans Benefits 
Administration (225B), 810 Vermont 
Avenue, NW., Washington, DC 20420. 
Any member of the public wishing to 
attend the meeting should contact Mrs. 
Judith B. Timko or Mr. Robyn Noles at 
(202) 273-7187. 

Dated: September 15, 2006. 

By Direction of the Secretary. 
E. Philip Riggin, 
Committee Management Officer. 
[FR Doc. 06-8107 Filed 9-21-06; 8:45 am] 
BILLING CODE 8320-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Advisory Committee on Former 
Prisoners of War; Notice of Meeting 


The Department of Veterans Affairs 
(VA) gives notice under Public Law 92— 
463 (Federal Advisory Committee Act) 
that the Advisory Committee on Former 
Prisoners of War (FPOW) has scheduled 
a meeting for October 16-18, 2006, in 
room 2452, at the Jesse Brown Medical 
Center, 820 S. Damen Avenue, Chicago, 
Illinois. The meeting will be from 9 a.m. 
to 4 p.m. each day. The meeting is open 
to the public. 

The purpose of the Committee is to 
advise the Secretary of Veterans Affairs 
on the administration of benefits under 
title 38, United States Code, for veterans 
who are former prisoners of war, and to 
make recommendations on the needs of 
such veterans for compensation, health 
care, and rehabilitation. 

On October 16, the meeting will 
include an introduction of Committee 
members, remarks from dignitaries, a 
review of Committee reports, an update 
of Committee activities, and time for 
FPOW veterans and/or the public to 
address the Committee. On October 17, 
the Committee will receive reports from 


the Veterans Health Administration and © 


the Veterans Benefits Administration. 
The Committee will also get an update 
from the Robert E. Mitchell Center for 
Prisoner of War Studies. On October 18, 
the Committee’s medical arid 


administrative work groups will meet to 
discuss their activities and report back 
to the Committee. Additionally, the 
Committee will review issues discussed 
throughout the meeting to compile a 
report to be sent to the Secretary. 

Members of the public may ask 
questions or submit written statements 
for review by the Committee in advance 
of the meeting to Ms. Linda Piquet, 
Compensation and Pension Service (21), 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420. 

Dated: September 15, 2006. 

By Direction of the Secretary. 
E. Philip Riggin, 
Committee Management Officer. 
[FR Doc. 06-8104 Filed 9-21-06; 8:45 am] 
BILLING CODE 8320-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Advisory Committee on Minority 
Veterans; Notice of Meeting 


The Department of Veterans Affairs 
(VA) gives notice under Public Law 92- 
463 (Federal Advisory Committee Act) 
that a meeting of the Advisory 
Committee on Minority Veterans will be 
held from October 24—25, 2006 in 
Anchorage, Alaska, at various sites 
within the VA Medical Center (VAMC), 
2925 DeBarr Road. The meeting is open 
to the public. 

The purpose of the Committee is to 
advise the Secretary on the 
Administration of VA benefits and 
services to minority veterans, to assess 
the needs of minority veterans and to 
evaluate whether VA compensation, 
medical and rehabilitation services, 
outreach, and other programs are 
meeting those needs. The Committee 
will make recommendations to the 
Secretary regarding such activities. 

On October 24, the Committee will 
meet from 8 a.m. to 12 noon (Suite 
3614) in the VAMC. The Committee will 
hold panel discussions with key staff 
members from the Alaska VA Health 
Center Care System, Regional Office, 
and Fort Richardson National Cemetery 
on services and benefit delivery 
challenges, successes and concerns for 
the Anchorage area veterans. 

On October 25, the Committee will 
meet from 8 a.m. to 12 noon at the 
Alaska Native Medical Center located 
on 4315 Diplomacy Drive (Room 1&2) to 
hold a panel discussion with Native 
tribal leadership on their concerns, 
assessments and observations of 
Alaskan Native veteran’s needs. 
Following this discussion, the 
Committee will hold a panel discussion 


with area Veterans Service 
Organizations at Northway Mall, 3101 
Penland Parkway (Suite A—12) 
beginning at 3:30 p.m. and adjourning at 
4:30 p.m. The Committee will hold a 
town hall meeting at the Anchorage 
Marriott Downtown, 820 West 7th 
Avenue in the Juneau/Haines 
conference rooms beginning at 6:30 p.m. 
and adjourning at 8:30 p.m. 

The Committee will accept written 
comments from interested parties on 
issues outlined in the meeting agenda, 
as well as other issues affecting minority 
veterans. Such comments should be 
referred to the Committee at the 
following address; Advisory Committee 
on Minority Veterans, Center for 
Minority Veterans (00M), U.S. 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420. 

For additional information about the 
meeting, please contact Ms. Juanita 
Mullen or Ms. Renaee Allen at (202) 
273-6708. 


Dated: September 15, 2006. 
By Direction of the Secretary. 
E. Philip Riggin, 
Committee Management Officer. 
{FR Doc. 06-8108 Filed 9-21-06; 8:45 am] 
BILLING CODE 8320-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Performance Review Board Members 


AGENCY: Department of Veterans Affairs. 
ACTION: Notice. 


SUMMARY: Under the provisions of 5 
U.S.C. 4314(c) (4) agencies are required 
to publish a notice in the Federal 
Register of the appointment of 


. Performance Review Board (PRB) 


members. This notice updates the VA 
Performance Review Board of the 


Department of Veterans Affairs that was _ 


published in the Federal Register on 
October 24, 2005 (Vol. 70, No. 204). 
DATES: Effective Date: September 22, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Charlotte Moment, Office of Human 
Resources Management (0528), 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 273-8165. 


VA Performance Review Board (PRB) 


R. Allen Pittman, Assistant Secretary for 
Human Resources and Administration 
(Chairperson) 

Thomas G. Bowman, Chief of Staff 

Sharon K. Barnes, Deputy Chief of Staff 
(Alternate) 
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Ronald R. Aument, Deputy Under 
Secretary for Benefits, Veterans 
Benefits Administration 

Michael Walcoff, Associate Deputy 
Under Secretary for Operations, 
Veterans Benefits Administration 
(Alternate) 

Gerald M. Cross, M.D., Acting Deputy 
Under Secretary for Health, Veterans 
Health Administration 

William F. Feeley, Assistant Deputy 
Under Secretary for Health for 


. 


Operations and Management, 
Veterans Health Administration 
(Alternate) 

Arthur S. Hamerschlag, Chief of Staff, 
Veterans Health Administration 
(Alternate) 

John H. Thompson, Deputy General 
Counsel 

Rita Reed, Deputy Assistant Secretary 
for Budget 

Jon A. Wooditch, Deputy Inspector 
General 


Robert T. Howard, Executive Director 

Kenneth M. Greenberg, Executive 
Secretary to the Department 

Richard Wannemacher, Jr., Senior 
Advisor, National Cemetery 
Administration 
Dated: September 19, 2006. 

R. James Nicholson, 

Secretary of Veterans Affairs. 

{FR Doc. 06-8106 Filed 9-21-06; 8:45 am] 

BILLING CODE 8320-01-P 


55549 


3 

a 

ad 

4 


Exe 

- 


Friday, 
September 22, 2006 


Part II 


Environmental 
Protection Agency 


40 CFR Part 80 


Regulation of Fuels and Fuel Additives: 
Renewable Fuel Standard Program; 


Proposed Rule 


D REC, 

4 

1985 


55552 


Federal Register/Vol. 71, No. 184/Friday, September 22, 


2006 / Proposed Rules 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 80 
[EPA—OAR-2005-0161; FRL-821 8-8] 
RIN 2060-AN76 
Regulation of Fuels and Fuel 


Additives: Renewable Fuel Standard 
Program 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed rulemaking. 


SUMMARY: Under the Clean Air Act, as 
amended by Section 1501 of the Energy 
Policy Act of 2005, the Environmental 
Protection Agency is required to 
promulgate regulations implementing a 
renewable fuel program. The statute 
specifies the total volume of renewable 
fuel that needs to be used in each year, 
with the total volume increasing over 
time. In this context, it is expected to 
simultaneously reduce dependence on 
foreign sources of petroleum, increase 
domestic sources of energy, and help us 
make progress in moving beyond a 
petroleum-based economy. The 
increased use of renewable fuels such as 
ethanol and biodiesel is also expected to 
have the added benefit of providing an 
expanded market for agricultural 
products such as corn and soybeans, 
expanding economic benefits for our 
nation’s agricultural sector. Based on 
our analysis, there is also reason to _ 
believe that the expanded use of 
renewable fuels will provide reductions 
in carbon dioxide emissions and some 
air toxics emissions, such as benzene, 
from the transportation sector, while 
other emissions may increase. 

This action proposes regulations 
designed to ensure that refiners, 
blenders, and importers of gasoline will 
use enough renewable fuel each year so 
that this total volume requirement is 
met. Our proposal describes the 
standard that will apply to these parties 
and the renewable fuels that qualify for- 
compliance. The regulations would also 
establish a trading program that would 
be a critical aspect of the overall 
program, allowing renewable fuels to be 
used where they are most economical 
while providing a flexible means for 
obligated parties to comply with the 
standard. 


DATES: Comments: Comments must be 
received on or before November 12, 
2006. Under the Paperwork Reduction 
Act, comments on the information 
collection provisions must be received 
by OMB on or before October 30, 2006. 
Hearing: A public hearing will be 
held at 10 a.m. (Central) on October 13, 


2006 at the Sheraton Gateway Suites. 
Chicago O’Hare in Rosemont, IL. To 
request to speak at a public hearing, 
send a request to the contact in FOR 
FURTHER INFORMATION CONTACT by 
October 4, 2006. 

ADDRESSES: Comments: Submit your 
comments, identified by Docket ID No. 


-EPA—OAR-2005-—0161, by one of the 


following methods: 
e http://www.regulations.gov: Follow 


- the on-line instructions for submitting 


comments. 

e E-mail: ASDinfo@epa.gov. 

e Mail: U.S. Environmental 
Protection Agency, EPA West (Air 
Docket), 1200 Pennsylvania Ave., NW., 
Room B108, Mail Code 6102T, 
Washington, DC 20460, Attention 
Docket ID No. OAR—2005-—0161. Please 
include a total of 2 copies. In addition, 
please mail a copy of your comments on 
the information collection provisions to 
the Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), Attn: Desk Officer for 
EPA, 725 17th St., NW., Washington, DC 
20503. 

e Hand Delivery: EPA Docket Center, 
EPA/DC, EPA West, Room B102, 1301 
Constitution Ave., NW., Washington 
DC. Such deliveries are only accepted 
during the Docket’s normal hours of 
operation, and special arrangements 


. should be made for deliveries of boxed 


information. 

Instructions: Direct your comments to 
Docket ID No. EPRA-OAR-2005-0161. 
EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an ‘anonymous access” system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov your e- 
mail address will be automatically 
captured and included as part of the 


comment that is placed in the public 


docket and made available on the 


’ Internet. If you submit an electronic 


comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 


you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for. clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. ‘ 
Docket: All documents in the docket 
are listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the EPA Docket Center, EPA/DC, EPA 
West, Room B102, 1301 Constitution 
Ave., NW., Washington, DC. This 
Docket Facility is open from 8:30 a.m. 
to 4:30 p.m., Monday through Friday, 
excluding legal holidays. The Docket _ 
telephone number is (202) 566-1742. 
The telephone number for the Public 
Reading Room is (202) 566-1744. 


Note: The EPA Docket Center suffered 
damage due to flooding during the last week 
of June 2006. The Docket Center is 
continuing to operate. However, during the 
cleanup, there will be temporary changes to 
Docket Center telephone numbers, addresses, 
and hours of operation for people who wish 
to make hand deliveries or visit the Public 
Reading Room to view documents. Consult 
EPA’s Federal Register notice at 71 FR 38147 
(July 5, 2006) or the EPA Web site at 
http://www.epa.gov/epahome/dockets.htm 
for current information on docket operations, 
locations and telephone numbers. The 
Docket Center’s mailing address for U.S. mail 
and the procedure for submitting comments 
to www.regulations.gov are not affected by 
the flooding and will remain the same. 


Hearing: The hearing will be held at 
10 a.m. (Central) on October 13, 2006 at 
the Sheraton Gateway Suites Chicago 
O’Hare, 6501 North Mannheim Road, 
Rosemont, Illinois 60018. To request to 
speak at a public hearing, send a request 
to the contact in FOR FURTHER 
INFORMATION CONTACT. 
FOR FURTHER INFORMATION CONTACT: Julia 
MacAllister, U.S. EPA, National Vehicle 
and Fuel Emissions Laboratory, 2000 
Traverwood, Ann Arbor, MI 48105; 
Telephone (734) 214-4131, FAX (734) 
214-4816, E-mail 
macallister.julia@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does This Action Apply to Me? 


Entities potentially affected by this 
proposed action include those involved 
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with the production, distribution and 
sale of gasoline motor fuel or renewable 
fuels such as ethanol and biodiesel. 


Regulated categories and entities could 
include: 


Category Examples of potentially regulated entities 

ches 325199 2869 | Other basic organic chemical 
424690 5169 | Chemical and allied products merchant wholesalers. 
axe 424710 5171 | Petroleum bulk stations and terminals. 
424720 5172 | Petroleum and petroleum products merchant wholesalers. 


This table is not intended to be 
exhaustive, but provides a guide for 
readers regarding entities likely to be 
regulated by this action. This table lists 
the types of entities that EPA is now 
aware could potentially be affected by 
this proposed action. Other types of 
entities not listed in the table could also 
be affected. To decide whether your 
organization might be affected if this 
proposed action is finalized, you should 
carefully examine today’s notice and the 
existing regulations in 40 CFR part 80. 


_ If you have any questions regarding the 


applicability of this action to a 
particular entity, consult the persons 
listed in the preceding FOR FURTHER 
INFORMATION CONTACT section. 


B. What Should I Consider as I Prepare 
my Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed exceptin 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for Preparing Your Comments. 
When submitting comments, remember 
to: 

e Identify the rulemaking by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

e Follow directions—The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 


‘North American Industry Classification System (NAICS). 
2 Standard Industrial Classification (SIC) system code. 


Code of Federal Regulations (CFR) part 
or section number. 

e Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

¢ Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

e If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

e Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

e Explain your views as clearly as 
possible, avoiding the use of profanity 


_ or personal threats. 


e Make sure to submit your 
comments by the comment period 
deadline identified. 

3. Docket Copying Costs. A reasonable 
fee may be charged by EPA for copying 
docket materials, as provided in 40 CFR 
part 2. 
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I. Background 


This section describes the required 
elements of the renewable fuel program, 
also known as the Renewable Fuel 
Standard (RFS) program, as stipulated 
in Section 211(0) of the Clean Air Act 
(CAA) as amended by the Energy Policy 
Act of 2005 (the Energy Act or the Act). 


A. The Role of Renewable sina in the 
Transportation Sector 


Renewable fuels have been an 
important part of our nation’s 
transportation fuel supply for many 
years. Following the CAA amendments 
of 1990, the use of renewables fuels, 
particularly ethanol, increased 
dramatically. Several key clean fuel 
programs required by the CAA 
established new market opportunities 
for ethanol. A very successful mobile 
source control strategy, the reformulated 
gasoline (RFG) program, was 
implemented in 1995. This program set 
stringent new controls on the emissions 
performance of gasoline, which were 


_ designed to significantly reduce 


summertime ozone precursors and year 
round air toxics emissions. The RFG 
program also required that RFG meet an 
oxygen content standard. Several areas 
of the country began blending ethanol 
into gasoline to help meet this new 
standard, such as Chicago and St. Louis. 
Another successful clean fuel strategy 
required certain areas exceeding the 
national ambient air quality standard for 
carbon monoxide to also meet an 


_ oxygen content standard during the 


winter time to reduce harmful carbon 
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monoxide emissions. Many of these 

areas also blended ethanol during the 
winter months to help meet this new 
standard, such as Denver and Phoenix. 
As a result of these programs, and other 
factors, currently all areas requiring RFG 
or winter oxygenated fuels are blending 
ethanol at some level to support meeting | 
the clean fuel requirements. 

Today, the role and importance of 
renewable fuels in the.transportation 
sector continues to expand. In the past 
several years as crude oil prices have 
soared above the lower levels of the 
1990’s, the relative economics of 
renewable fuel use has improved 
dramatically. In addition, since the vast 
majority of crude oil produced in or 
imported into the U.S. is consumed as 
gasoline or diesel fuel in the U.S., 
concerns about our dependence on 
foreign sources of crude oil has renewed 
interest in renewable transportation 
fuels. The passage of the Energy Policy 
Act of 2005 demonstrated a strong 
commitment on the part of U.S. 
policymakers to consider additional 
means of supporting renewable fuels as 
a supplement to petroleum-based fuels 
in the transportation sector. The RFS 
propane is such a program. 

The RFS program was debated by the 
U.S. Congress over several years before 
finally being enacted through passage of 
the Energy Policy Act of 2005. The RFS 
program is first and foremost designed 
to increase the use of renewable fuels in 
motor vehicle fuels consumed in the 
U.S. In this context, it is expected to 
simultaneously reduce dependence on 
foreign sources of petroleum, increase 
domestic sources of energy, and 
diversify our energy portfolio to help in 
moving beyond a petroleum-based 
economy. 

The increased use of renewable fuels 
such as ethanol and biodiesel is also 
expected to have the added benefit of 
providing an expanded market for 
agricultural products such as corn and 
soybeans. Based on our analysis, there 
is also an expectation that the expanded 
use of renewable fuels will provide 
reductions in carbon dioxide emissions 
and air toxics emissions such as 
benzene from the transportation sector, 
while other emissions such as 
hydrocarbons and oxides of nitrogen 
may increase. 

The level of the renewable fuels 
standard set forth by Congress works in 


-conjunction with other provisions that 


were enacted as part of the Energy Act. 
In particular, the level of the renewable 
fuel standard more than offset the 
possible loss in demand for renewable 
fuels occasioned by the Act’s repeal of 
the oxygen content mandate in the 
reformulated gasoline program while 


allowing greater flexibility in how 
renewable fuels were blended into the 
nation’s fuel supply. The renewable fuel 
standard additionally created a specific 
annual level for minimum renewable 
fuel use which increases over time, 
ensuring overall growth in the demand 
and opportunity for renewable fuels. 
Because renewable fuels such as 
ethanol and biodiesel are not new to the 
U.S. transportation sector, the 
expansion of their-use is expected to 
follow distribution and blending 
practices already in place. For instance, 
the market already has the necessary 
production and distribution 
mechanisms in place in many areas, and 
the ability to expand these mechanisms 
into new markets. Recent spikes in 
ethanol use resulting first from the state 
MTBE bans, and now the virtual 
elimination of MTBE from the 
marketplace, have tested the limits of 
the ethanol distribution system. 
However, future growth is expected to 
move in a more orderly fashion since 
the use of renewable fuels will not be 
geographically constrained and, given 
EIA volume projections, investment 


’ decisions can follow market forces 


rather than regulatory mandates. In 
addition, the increased production. 
volumes of ethanol and the expanded 
penetration of ethanol in new markets 
may create new opportunities for 
blending of E85, a blend of 85 percent 
ethanol and 15 percent gasoline, in the 
long run. The increased availability of 
E85 will mean that more flexible fueled: 
vehicles (FFV) can use this fuel. Of the 
approximately 5 million FFVs currently 
in use in the U.S, most are currently 
fueled with conventional gasoline rather 
than E85, in part due to the limited 
availability of E85. 

Given the ever-increasing demand for 
petroleum-based products in the 
transportation sector, the RFS program 
is an important first step in U.S. efforts 
to move toward energy independence. 
The RFS standard provides the certainty 
that at least a minimum amount of 
renewable fuel will be used in the U.S., 
which in turn provides investment 
certainty for the growth in production 
capacity of renewable fuels. However, 
the RFS program is not the only thing 
impacting demand for ethanol and other 
renewable fuels. As Congress was 
developing the RFS program in the 
Energy Act, several large states were 
adopting and implementing bans on the 
use of MTBE in gasoline. Asaresult, _ 
refiners were forced to switch to ethanol 
to satisfy the oxygen content mandate 
for their reformulated gasoline in the 
U.S., causing a large, quick increase in 
demand for ethanol. Even more 
importantly, with the removal of the 


oxygen content mandate for RFG, 
refiners elected to remove essentially all 
MTBE from the gasoline supply in the 
U.S. during the spring of 2006. In order 
to accomplish this transition quickly, 
while still maintaining gasoline volume, 
octane, and gasoline air toxics 
performance standards, refiners elected 
to blend ethanol into virtually all 
reformulated gasoline nationwide. This 
caused a second dramatic increase in 
demand for ethanol, which in the near 
term has been met by temporarily 
shifting large volumes of ethanol out of 
conventional gasoline and into the RFG 
areas. Perhaps the largest impact on. 
renewable fuel demand, however, has 
been the dramatic increase in the cost of 
crude oil. In the last few years, both 
crude oil prices and crude oil price 
forecasts have increased dramatically. 
This has resulted in a large economic 
incentive for the use of ethanol and 
biodiesel. The Energy Information 
Administration (EIA) and others are 
currently projecting renewable fuel 
demand to exceed the minimum 
volumes required under the RFS 
program by a substantial margin. In this 
context, the statutory goal of the RFS 
program is to provide an important 
foundation for ongoing investment in 
renewable fuel production. However, 
market demand for renewable fuels is 
expected to exceed the statutory 
minimums. We believe we are __ 
proposing a program structure that 
could continue to operate effectively 
regardless of the level of renewable fuel 
use or market conditions in the energy 
sector. 


B. Requirements in the Energy Policy 
Act 


Section 1501 of the Energy Policy Act 
provides the statutory basis for the RFS 
program. This provision was added to 
the CAA as Section 211(o0). It requires 
EPA to establish a program to ensure 
that the pool of gasoline sold in the 
contiguous 48 states contains specific 
volumes of renewable fuel for each 
calendar year starting with 2006. The 
required overall volumes for 2006 
through 2012 are shown in Table I.B—1 
below. 


TABLE |.B—1.—APPLICABLE VOLUMES 
OF RENEWABLE FUEL UNDER THE 
RFS PROGRAM 


Calendar year Billion gallons 
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TABLE 1.B—1.—APPLICABLE VOLUMES 
OF RENEWABLE FUEL UNDER THE 
RFS PROGRAM—Continued 


Calendar year 


Billion gallons 


2012 75 


In order to ensure the use of the total 
renewable fuel volume specified for 
each year, the Agency must set a 
standard for each year representing the 
amount of renewable fuel that a refiner, 
blender, or importer must use, 
expressed as a percentage of gasoline 
sold or introduced into commerce. This 
yearly percentage standard is to be set 
at a level that will ensure that the total 
renewable fuel :volumes shown in Table 
I.B—1 will be used based on gasoline 
volume projections provided by the 
Energy Information Administration 
(EIA). The standard for each year must 
be published in the Federal Register by 
November.30 of the previous year. 
Starting with 2013, EPA is required to 
establish the applicable national 
volume, based on the criteria contained 
in the statute, which must require at 
least the same overall percentage of 
renewable fuel use as was required in 
2012. 

Renewable fuels are defined in the 
Act primarily on the basis of the 
feedstock. In general, renewable fuels 
must be ‘a motor vehicle fuel that is 
produced from plant or animal products 
or wastes, as opposed to fossil fuel 
sources. The Act specifically identifies 
several types of motor vehicle fuels as 
renewable fuels, including cellulosic 
biomass ethanol, waste-derived ethanol, 
biogas, biodiesel, and blending 
components derived from renewable 
fuel. 

The standard set annually by EPA is 
to be a single percentage applicable to 
refiners, blenders, and importers, as 
appropriate. The percentage standard is 
used by obligated parties to determine a 
volume of renewable fuel that they are 
responsible for ensuring is introduced 
into the domestic gasoline pool for the 
given year. The percentage standard 
must be adjusted such that it does not 
apply to multiple parties for the same 
volume of gasoline. The standard must 
also take into account the fact that small 
refineries are exempted from the 
program until 2011, but must take into 
account the use of renewable fuel by 
those small refineries. 

Under the Act, the required volumes 
in Table I.B—1 apply to the contiguous 
48 states. However, Alaska and Hawaii 
can opt into the program, in which case 
the pool of gasoline used to calculate 
the standard, and the number of 
regulated partiés, would change. In — 


addition, other states can request a 
waiver of the RFS program under 
certain conditions, which would affect 
the national quantity of renewable fuel 
required under the program: 

he Act requires the Agency to 
promulgate a credit trading program for 
the RFS program whereby an obligated 
party may generate credits for over 
complying with their annual obligation. 
The obligated party can then use these 
credits or trade them for use by. another 
obligated party. Thus the credit trading 
program allows obligated parties to 
comply in the most cost-effective 
manner by permitting them to generate, 
transfer, and use credits. The trading 
program also permits renewable fuels 
that are not blended into gasoline, such 
as biodiesel, to participate in the RFS 
program. 

The Agency must also determine who 
can generate credits and under what 
conditions, how credits may be : 
transferred from one party to another, 
and in certain cases the appropriate 
value of credits for different types of 
renewable fuel. If a party is not able to 
generate or purchase sufficient credits to 
meet their annual obligation, they are 
allowed to carry over the deficit to the 
next annual compliance period, but 
must achieve full compliance in that 
following year. 


C. Default Standard Applicable to 2006 


The Energy Act was enacted in 
August of 2005 and included provisions 
for a renewable fuel program that was to 
begin in January of 2006. We recognized 
that a rulemaking implementing the full 
RFS program, including both program 
design and the various analyses 
necessary, would require a substantial 
effort involving many stakeholders. This 
process was expected to take longer 
than one year, and as a result we knew 
it would not be completed in time to be 
implemented by January of 2006. 

The Energy Act anticipated this 
possibility and specified a default 
standard applicable for just 2006. The 
default standard specified that the 
percentage of renewable fuel in gasoline 
sold or dispensed to consumers in the 
U.S. in calendar year 2006 must be 2.78 
volume percent.! The default standard 
would be applicable if the Agency did 
not promulgate regulations to 
implement the full RFS program for 
2006, Since the full program could not 
be promulgated during 2006, the default 
standard of 2.78 percent applies to 
calendar year 2006. 

However, the provision for the default 
standard in the Act does not provide 


1 The default standard of 2. 78 | percent represented 
approximately 4.0 billion gallons of renewable fuel. 


adequate specificity on how to 
implement the default standard. For 
instance, the Act’s default standard 
provision does not specify the liable 
parties and the specific nature of their 
obligation. It also does not discuss 
compliance mechanisms, reporting 
requirements, or credit generation and 
use. The resulting uncertainty 
associated with the default standard 
would have created confusion and 
risked a problematic initial 
implementation of the RFS program. 

As a result, the Agency published a 
rule on December 30, 2005 that 
interpreted and implemented the 
default provision, to provide certainty to 
parties involved in the production and 
distribution of gasoline and renewable 
fuels.? In that action, the Agency 
clarified the default standard for 2006 
with regulations identifying the liable 
parties as refiners, importers, and 
blenders. The default standard was 
interpreted as establishing a collective 
obligation, rather than an individual 
obligation. Under this interpretation, 
refiners, blenders, and importers are 
responsible as a group for meeting the 
default 2.78 percent standard, and 
compliance with this standard is 
calculated over the pool of all gasoline 
sold to consumers. An individual 
refiner, blender, or importer is not 
responsible for meeting the 2.78 percent 
standard for the specific gasoline it 
produces. The regulations implementing 
the default standard for 2006 did not 
include any provisions for credit 
generation or trading, given the 
collective nature of the obligation. 
However, any shortfall in renewable 
fuel production in 2006 would be added 
as a deficit carryover to the standard for 
2007. Based on information available to 
date, this does not appear to be 
necessary. Total ethanol production in 
the U.S. exceeded 4.0 billion gallons in 
2005 by a small margin, and several - 
hundred million gallons of additional 
ethanol production capacity has come 
online in 2006. Thus it is anticipated 
that the total ethanol production volume 
and ultimate use in 2006 will be more 
than sufficient to meet the default 
standard of 2.78 percent. 

Today’s proposal outlines the full RFS 
program, covering all of the provisions 
required in the Act. It applies in 
calendar year 2007 and beyond, since 
the direct final rule described above 
addresses RFS compliance for 2006 
only. 


D. Development of the Proposal 


The RFS program was prescribed in 
section 1501 of the Act, including the 


270 FR 77325 (December 30, 2005). 
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required total volumes, the timing of the 
obligation, the parties who are obligated 
to comply, the definition of renewable 
fuel, and the general framework for a 
credit program. As with many 
legislative actions, various aspects of the 
program require additional development 
by the Agency beyond the specifications 
in the Act. The credit trading program 
and related compliance mechanisms are 
a central aspect of the program, and the 
Agency is responsible for developing 
regulations to ensure the successful 
implementation of the RFS program, 
based on the framework spelled out in 
the statute. 

Under the RFS program the credit 
trading provisions will comprise a 
critical element of compliance. Many 
obligated parties do not have easy 
access to renewable fuels or the ability 
to blend them, and so will rely on the 
use of credits to comply. The RFS credit 
program is also unique in that the 
parties liable for meeting the standard 
(refiners, importers, and blenders of 
gasoline) are not generally the parties 
who make the renewable fuels or blend 
them into gasoline. This creates the 
need for trading mechanisms that 
ensure that the means to demonstrate 
compliance will be readily available for 
use by obligated parties. 

Given these considerations, the first 
step we took in developing the proposed 
program was to seek input and 


- recommendations from the affected 


stakeholders. There were initially a 
wide range of thoughts and views on 
how to design the program. However, 
there was broad consensus that in the 
end the program should satisfy a 
number of guiding principles, including 
for example that thé compliance and 
trading program should provide 
certainty to the marketplace and 
minimize cost to the consumers; that the 
program should preserve existing 
business practices for the production, 
distribution, and use of both 
conventional and renewable fuels; that 
the program should be designed to 
accommodate all qualifying renewable 
fuels; that all renewable volumes 
produced are made available to 
obligated parties for compliance; and 
finally that the Agency should have the 
ability to easily verify compliance to 
ensure that the volume obligations are 
in fact met. Over the course of several 
months, these guiding principles helped 
to move us toward today’s proposal. 


II. Overview of the Proposal 


Today’s action describes our proposed 
requirements for the RFS program, as 
well as a preliminary assessment of the 
environmental and economic impacts of 
the nation’s transition to greater use of 


renewable fuels. This section provides 
an overview of our proposal and _ 
renewable fuel impacts assessment. 
Sections III through V provide the - 
details of the proposed structure of the 
program, while Sections VI through X 
describe our preliminary assessment of 
the impacts on emissions, air quality, 
fossil fuel use, and cost resulting from 
expanded renewable fuel use. 


A. Impacts of Increased Reliance on 
Renewable Fuels 


In a typical major rulemaking, EPA 
would conduct a full assessment of the 
economic and environmental impacts of 
the program. However, as discussed in 
Section I.A., the replacement of MTBE 
with ethanol and the extremely 
favorable economics for renewable fuels 
brought on by the rise in crude oil 
prices are causing renewable fuel use to 
far exceed the RFS requirements. This 
makes an assessment of the program of 
limited if any utility, given that it is not 
currently driving real world impacts 
and future projections by the Energy 
Information Administration indicate 
that this favorable condition will 
continue. Consequently, it is of greater 
relevance and interest to assess the 
impacts of this larger increase in 
renewable use and the related changes 
occurring to gasoline. For this reason we 
have carried out an assessment of the 
economic and environmental impacts of 
the broader changes in fuel quality 
resulting from our nation’s transition to 
greater utilization of renewable fuels, as 
opposed to an assessment of the RFS 
program itself. 

In summary, depending on the 
volume of renewable fuel assumed to be 
used in 2012 (7.5 to 9.9 billion gallons), 
we estimate that this transition to 
renewable fuels will reduce petroleum 
consumption by 2.3 to 3.9 billion 
gallons or approximately 1.0 to 1.6 
percent of the petroleum that would 


’ otherwise be used by the transportation 


sector. Carbon monoxide emissions 
from gasoline powered vehicles and 
equipment will be reduced by 1.3 to 3.6 
percent while emissions of benzene (a 
mobile source air toxic) will be reduced 
by 1.7 to 6.2 percent. At the same time, 
other emissions may increase. 
Nationwide, we estimate between a 


’ 28,000 and 97,009 ton increase in VOC 


+ NOx emissions. However, the effects 
will vary significantly by region with 
some major areas like New York City, 
Chicago and Los Angeles experiencing 
no increase while other areas may see 
an increase in VOC emissions from 3 to 
5 percent and an increase in NOx 
emissions from 4 to 6 percent from 
gasoline powered vehicles and 
equipment. Furthermore, the use of 


renewable fuel will reduce CO2 
equivalent greenhouse gas emissions by 
9 to 14 million tons, about 0.4 to 0.6 
percent of the anticipated greenhouse 
gas emissions from the transportation 
sector in the United States in 2012. On 
average, we estimate the cost of this 
increase in renewable fuel to range from 
0.3 cents per gallon to 1 cent per gallon 
of gasoline for the nation as a whole. We 
anticipate additional impacts that we 
intend to evaluate as part of the final 
rulemaking, including changes in 
renewable fuel feedstock market prices, 
decreased imports of petroleum, and 
effects on energy security. 


To carry out our analyses, we elected 
to use 2004 as the baseline from which 
to compare the impacts of expanded 
renewable use. We chose 2004 as a 
baseline primarily due to the fact that 
all the necessary refinery production 
data, renewable production data, and 
fuel quality data was already in hand at 
the time we needed to begin the 
analysis. We did not use 2005 as a 
baseline year because 2005 may not be 
an appropriate year for comparison due 
to the extraordinary impacts of 
hurricanes Katrina and Rita on gasoline 
production and use. To assess the 
impacts of anticipated increases in 
renewable fuels, we elected to look at 
what they would be in 2012, the year 
the statutorily-mandated renewable fuel 
volumes will be fully phased in: By 
conducting the analysis in this manner, 
the impacts include not just the impact 
of expanded renewable fuel use by 
itself, but also the corresponding 
decrease in the use of MTBE, and the 
potential for oxygenates to be removed 
from RFG due to the absence of the RFG 
oxygenate mandate. Since these three 
changes are all inextricably linked and 
are occurring simultaneously in the 
marketplace, evaluating the impacts in 
this manner is appropriate. 

We evaluated the impacts of 
expanded renewable use and the 
corresponding changes to the fuel 
supply on fuel costs, consumption of 
fossil fuels, and some of the economic 
impacts on the agricultural sector. We 
also evaluated the impacts on 
emissions, including greenhouse gas 
emissions, and the corresponding 
impacts on nationwide and regional air 
quality. Our preliminary analyses are 
summarized in this section. There are a 
number of uncertainties associated with 
this preliminary assessment. The: 
analyses described here will be updated 
for the final rule including additional 
investigation into these uncertainties. 
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1. Renewable Fuel Volumes Scenarios 
Analyzed 


As shown in Table I.B—1, the Act> 
stipulates that the nationwide volumes 
of renewable fuel required under the 
RFS program must be at least 4.0 billion 
gallons in 2006 and increase to 7.5 
billion gallons in 2012. However, we 
expect that the volume of renewable 
fuel will actually exceed the required 
volumes by a significant margin. Based 
on economic modeling, EIA projects 
renewable demand in 2012 of 9.6 billion 
gallons for ethanol, and 300 million 
gallons for biodiesel using crude oil 
prices forecast at $47 per barrel. - 
Therefore, in assessing the impacts of 
expanded use of renewable fuels, we 
evaluated two comparative scenarios, 
one representing the statutorily required 
minimum, and one reflecting the higher 


levels projected by EIA. Although the 
actual renewable fuel volumes produced 
in 2012 may differ from both the 
required and projected volumes, we 
believe that these two volume scenarios 
together represent a reasonable range for 
analysis purposes. 

The Act also stipulates that at least 
250 million gallons out of the total 
volume required in 2013 and beyond ~ 
must be cellulosic biomass ethanol. 
Because we anticipate a ramp-up in 
production of cellulosic biomass 
ethanol products in the coming years, 
we have assumed that 250 million 
gallons of ethanol in 2012 will come 
from a cellulosic biomass source. Also, 
EIA has projected in their economic 
modeling a biodiesel demand i in 2012 of 
300 million gallons. Thus for both the 
required and projected volume 


scenarios that we evaluated for 2012, we 
assumed these same production 
volumes for cellulosic biomass ethanol 
and biodiesel. 

As discussed above, we chose 2004 as 
our baseline. However, a direct 
comparison of the fuel quality impacts 
on emissions and air quality required 
that changes in overall fuel volume, 
fleet characterization, and other factors 
be constant. Therefore, we developed a 
reference case which represents the fuel 
volume, fleet characterization, and other 


factors expected in 2012. Fuel quality 


was maintained by simply growing 
ethanol use in equal proportion to 
growth in gasoline demand through 
2012. 

A summary of the assumed renewable 
fuel volumes for the scenarios we 
compared is shown in Table II.A.1—1. 


TABLE II.A.1.-1—RENEWABLE FUEL VOLUME SCENARIOS 


[billion gallons] . 


Corn-ethanol 3.5 
Cellulosic ethanol 0 
Biodiesel 


Total volume 


Reference Projected vol- 
case volume ume 

3.9 6.95 9.35 

0 0.25 0.25 


0.3 


9.9. 


2. Emissions 


We evaluated the impacts of increased 
use of ethanol and biodiesel on 
emissions and air quality in the U.S. 
relative to the 2012 reference case. For 
the nation as a whole, we estimated that 
summertime VOC and NOx emissions 
from gasoline and diesel vehicles and 
equipment would each increase by - 
about 0:5 percent for the 7.5 billion 
gallon scenario, and by about 1.0 
percent for the 9.9 billion gallon 
scenario. This would be equivalent to 
between 28,000 and 97,000 tons of VOC 
+ NOx nationwide. However, the effects 
will vary by region. For instance, for 
areas in which 10 percent ethanol 
blends already predominated in 2004, 
such as New York City, Chicago, and 
Los Angeles, if they continue to use 
ethanol at the same levels there will be. 
no impact. However, for conventional 
gasoline areas in which no ethanol was 
used in 2004 but which are projected to 
transition to full use of ethanol in 2012, 
we estimated that VOC and NOx 
emissions from gasoline vehicles and 
equipment would increase by 3-5 
percent and 4-6 percent, respectively. 

Unlike VOC and NOx, emissions of 
CO and benzene from gasoline and 


diesel vehicles and equipment were 
estimated to decrease when the use of 
renewable fuels increased. Reductions 
in emissions of CO varied from as low 
as 1.3 percent to as high as 3.6 percent 
for the nation as a whole, depending on 
both the renewable fuel volume scenario 
and assumptions regarding the amount 
of ethanol used in reformulated versus 
conventional gasoline. Benzene 
emissions from gasoline vehicles and 
equipment were estimated to be reduced 
from 1.7 to 6.2 percent. 

We do not have sufficient data to 
predict the effect of ethanol use on 
levels of either directly emitted 
particulate matter (PM) or secondarily 
formed PM, but do expect a net _ 
reduction in ambient PM levels to result 
due to the secondary PM impacts as 
discussed in section VIII.C. However, 
data on direct PM emission impacts is 
available for biodiesel. We estimate that 
reductions in emissions of direct PM 
from the projected increase in the use of 
biodiesel to be about 100 tons 
nationwide, equivalent to less than 0.5 
percent of the diesel PM inventory. 

The emission impact estimates 
described above are based on the best 
available data and models. However, it 


must be highlighted that most of the fuel 
effect estimates are based on very 
limited or old data which may no longer 
be reliable in estimating the emission 
impacts on vehicles in the 2012 fleet 
with advanced emission controls. 3 As 
such, these emission estimates should 
be viewed as preliminary. EPA hopes to 
conduct significant new testing in order 
to better estimate the impact of fuel 
changes on emissions from both 
highway vehicles and nonroad 
equipment, including those fuel changes 


ea brought about by the use of renewable 


fuels. We hope to be able to incorporate 
the data from such additional testing 
into the analyses for other studies 
required by the Energy Act in 2008 and 
2009, and into a subsequent rule to set 
the RFS program standard for 2013 and 
later. 

We used the Ozone Response Surface 
Model (RSM) to estimate the impacts of 
increased use of ethanol on ozone levels 
for the 7.5 billion gallon use scenario 
representing the required volumes 


3 Advanced emission controls, include close- 
coupled, high density catalysts and their associated 
electronic control systems for light-duty vehicles, 
and NOx adsorbers and PM traps for reer 
engines. 
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under the RFS program. We did not 
evaluate other renewable fuel volumes 
scenarios due to the limited amount of 
time available for completing this 
NPRM. The ozone RSM approximates 
the effect of VOC and NOx emissions in 
a 37-state eastern area of the U.S. Using 
this model, we projected that the 
changes in VOC and NOx emissions 
could produce a very small increase in 
ambient ozone levels. On average, ozone 
levels increased by 0.06 ppb, which 
represents less than 0.1 percent of the 
standard. Even for areas expected to 
experience a significant increase in 
ethanol use, ozone levels increased by 
only 0.1—0.2 ppb, less than 0.2 percent 
of the standard. These ozone impacts do 
not consider the reductions in CO 
emissions mentioned above, or the 
change in the types of compounds 
comprising VOC emissions. 
Directionally, both of these effects may 
mitigate these already small ozone 
increases. The ozone impacts also do 
not consider the impact of increased 
emissions from ethanol and biodiesel 
production facilities or any 
corresponding decrease in emissions 
from refineries. 

We investigated several other issues 
related to emissions and air quality that 
could affect our estimates of the impacts 
of increased use of renewable fuels. 
These are discussed in section VIII and 


in greater detail in the draft Regulatory 


Impact Analysis (DRIA). For instance, 
our current models assume that recent 
model year vehicles are insensitive to 
many fuel changes. However, a limited 
amount of new test data suggests that 
newer vehicles may be just as sensitive 


. as older model year vehicles. Our 


sensitivity analysis suggests that if this 
is the case VOC emissions could 
decrease slightly while NOx would still 
increase. We also evaluated the 
emissions from the production of both 
ethanol and biodiesel fuel and 
determined that they will also increase 
with increased use of these fuels. 
Nationwide, emissions related to the . 
production and distribution of ethanol 


_ and biodiesel fuel are expected to be of 


the same order of magnitude as the 
emission impacts related to the use of | 
these fuels in vehicles. Finally, a lack of 
emission data and atmospheric 


- modeling tools prevented us from 


making specific projections of the 
impact of renewable fuels on ambient 
PM levels. However, ethanol use may 
have an affect on ambient PM levels. 
Emerging science indicates that 
aromatic VOC emissions react in the 
atmosphere to form PM. Increased 
ethanol use is expected to cause a 
corresponding reduction in the aromatic 


content of gasoline, which should 
reduce aromatic VOC emissions and 
therefore potentially also impact 
atmospheric PM levels. All of these 
issues will be the subject of further 
study and analysis in the future. 


3. Economic Impacts 


As discussed in more detail in Section 
X, for the final rule we also plan to 
assess a range of economic impacts that 
could result from the expanded use of 


~ renewable fuels. Due to the time 


required to complete these analyses, we 
only have preliminary data for some of 
these impacts available for this 
proposal. 

In Section VII of this preamble, we | 
estimate the cost of producing the extra 
volumes of renewable fuel anticipated 


- through 2012. For corn ethanol, we 


estimate the per gallon cost of ethanol 
to range from $1.20 per gallon in 2012 © 
(2004 dollars) in the case of the 7.2 
billion gallons per year case and $1.26 
per gallon in the’case of the 9.6 billion 
gallon case. These costs take into 
account the cost of the feedstock (corn), 


_ plant equipment and operation and the 


value of any co-products (distiller’s 
dried grain and solubles, for example). 
For biodiesel, we estimate the per gallon 
cost to be between $1.89 and $2.11 per 
gallon if produced using soy bean oil, 
and less if using yellow grease or other 
relatively low cost or no-cost feedstocks. 
All of these fuel production costs are 
without accounting for tax subsidies for 
these renewable fuels.* We also note 
that these costs represent the production 
cost of the fuel and not the market price. 
In recent years, the prices of ethanol and 
biodiesel have tended to track the prices 
of gasoline and diesel, in some cases 
even exceeding those prices. 


These renewable feedstocks are then 
used as blend fuels in gasoline and 
diesel. While biodiesel is typically just 
blended with petroleum diesel, 
additional efforts are sometimes 
necessary and/or economically 
advantageous at the refiner level when 
adding ethanol to gasoline. For example, 
ethanol’s high octane reduces the need 
for other octane enhancements by the 
refiner, whereas offsetting the volatility 
increase caused by ethanol may require 
removal of other highly volatile 
components. Section VII examines these 
fuel cost impacts and concludes that the 
net cost to society in 2012 in 
comparison to the reference case of the 
increased use of renewable fuels and 
their replacement of MTBE, will range 


4Tax subsidies were subtracted out of the cost 
estimates, but consumer behavior in the absence of 
these tax subsidies was not modeled. 


from an estimate of 0.3 cent to 1 cent 
per gallon of gasoline. 

This fuel cost impact does not 
consider other societal benefits. For 
example, the petroleum-based fuel 
displaced by renewable fuel, largely 
produced in the United States, should 
reduce our use of imported oil and fuel. 
We estimate that 95 percent of the 
lifecycle petroleum reductions resulting 
from the use of renewable fuel will.be 
met through reductions in net 
petroleum imports. In Section IX of this 
preamble we estimate the value of the 
decrease in imported petroleum at about 
$3.5 billion in 2012 for the 7.5 billion 
gallon case and $5.8 billion for the 9.6 
billion gallon case, in comparison to our 
2012 reference case. Total petroleum 
import expenditures in 2012 are 
projected to be about $698 billion. 

The above numbers only assess those 
impacts of increased production and use 
of renewable fuel that we can quantify 
at this time. The RFS program attempts 
to spur the increased use of renewable 
transportation fuels made principally 
from agricultural crops produced in the 
U.S. As a result, it is important to 
analyze the consequences of the 
transition to greater renewable fuel use 
in the U.S. agricultural sector. To 
analyze the impacts on the U.S. 
agricultural sector, EPA has selected the 
Forest and Agricultural Sector 
Optimization Model (FASOM) 
developed by Professor Bruce McCarl, 
Texas A&M University and others over 
the past thirty years. FASOMisa — 
dynamic, nonlinear programming model 
of the agriculture and forestry sectors of 
the U.S. (For this analysis, we will be 
focusing upon the agriculture portion of 
the model.) The strength of this model 
is its consideration of the full direct and 
indirect impacts of a shift in production 
of an agricultural commodity. For 
example, increased ethanol use will 
increase the demand for corn. The 
model assesses not only the impacts of 
increased demand for corn on acres 
devoted to corn production but also 
where the incremental corn will be 
produced, what other crops will be 
displaced and how corn is allocated 
among competing uses. Shifts in corn 
production will likely impact the price 
of corn and other crop prices. The 
model can also estimate the impacts of 
increased renewable fuel use on animal 
feed costs, animal production, costs to 
consumers and U.S. agricultural 
exports. Similarly, FASOM can estimate 
effects on U.S. farm employment and 
income (broken down by region, and 
farm sector such as corn farmers versus 
soybean producers versus the livestock 
industry, for example). 
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One of the effects of increased use of 
renewable fuel is that it diversifies the 
energy sources used in making 
transportation fuel. To the extent that 
diverse sources of fuel energy reduce 
the dependence on any one source, the 
risks, both financial as well as strategic, 
of potential disruption in supply or 
spike in cost of a particular energy 
source is reduced. As part of the RFS 
rulemaking, EPA is estimating the 
energy security effects of reduced oil 
use due to the expanded use of 
renewable fuel. However, these analyses 
will not be available until the final rule. 


4. Greenhouse Gases and Fossil Fuel 
Consumption 


There has been considerable interest 
in the impacts of fuel programs on 
greenhouse gases and fossil fuel 
consumption. Therefore, in this 
proposed rulemaking we have 
undertaken an analysis of the 
greenhouse gas and fossil fuel 
consumption impacts of a transition to 
greater renewable fuel use. This is the 
first analysis of its kind in a major rule, 
and as such it may guide future work in 
this area. 

As a result of the transition to greater 
renewable fuel use, some petroleum- 
based gasoline and diesel will be 
directly replaced by renewable fuels. 
Therefore, consumption of petroleum- 

* based fuels will be lower than it would 
be if no renewable fuels were used in 
transportation vehicles. However, a true 
measure of the impact of greater use of 
renewable fuels on petroleum use, and 
indeed on the use of all fossil fuels, 
accounts not only for the direct use and 
combustion of the finished fuel in a 
vehicle or engine, but also includes the 
petroleum use associated with 
production and transportation of that 
fuel. For instance, fossil fuels are used 
in producing and transporting 
renewable feedstocks such as plants or 
animal byproducts, in converting the 
renewable feedstocks into renewable 
fuel, and in transporting and blending 
the renewable fuels for consumption as 
motor vehicle fuel. Likewise, fossil fuels 
are used in the production and 
transportation of petroleum and its 
finished products. In order to estimate 
the true impacts of increases in 
renewable fuel use on fossil fuel use, we 
must take these steps into account. Such 
analyses are termed lifecycle analyses. 

We compared the lifecycle impacts of 
renewable fuels to the petroleum-based 
gasoline and diesel fuels that they 
replace. This analysis allowed us to 
estimate not only the overall impacts of 
renewable fuel use on petroleum use, 
but also on emissions of greenhouse 
gases such as carbon dioxide from all 


fossil fuels. Based on a comparison to 
the 2004 base fuel, we estimated that the 
increased use of renewable fuels will 
reduce petroleum consumption by about 
1.0 to 1.6 percent in the transportation 
sector in 2012. This is equivalent to 2.3— 
3.9 billion gallons of petroleum in 2012. 
We also estimated that greenhouse gases 
from the transportation sector will be 
reduced by about 0.4—0.6 percent, ” 
equivalent to about 9-14 million tons. 
These reductions are projected to 
continue to increase in the future as 
crude oil prices are expected to 
continue to pravide the stimulus for — 
greater use of renewable fuels beyond 
2012. These greenhouse gas emission ~ 
reductions are also dominated by the 
forecast that the majority of the future 
ethanol use will be produced from corn. 
If advances in cellulosic technology 
allow its use to exceed the levels 
assumed in our analysis, then even 
greater greenhouse gas reductions 
would result.® 


5. Potential Water Quality Impacts | 


Expansion in the use of renewable 
fuels will also have other important 
impacts which should be the focus of 
further study and evaluation. In 
particular, renewable fuels such as 
ethanol and biodiesel produced from 
agricultural feedstocks raise important 
issues with respect to the water quality 
impacts resulting from the increased 
production of corn and soybeans. Due to 
competing demand, which includes 
livestock producers, sweetener 
manufacturers, and foreign buyers 
among others, it is extremely unlikely 
that the current corn crop would be 
devoted to ethanol production. USDA’s 
Economic Research Service predicts that 
current demand for feed and exports are 
expected to stay constant or perhaps 
rise.© Additional corn-based ethanol 
production would have to come from 
increased corn yields, increased acreage, 
and switching acreage to corn 
production from other crops like 
soybeans and cotton.” 

Changes in agriculture as a result of 
increased use of renewable fuels can 
have significant adverse effects upon 
water quality, either locally or ona 
more broad basis. This has the potential 
to lead to increased runoff and delivery 
to water bodies of nutrients, pesticides 
and sediments, as well as increased 


5 Cellulosic ethanol is estimated to’provide a 
comparable petroleum displacement as‘corn 
derived ethanol on a per gallon basis, though the 
impacts on total energy and greenhouse gas 
emissions differ. 

6“USDA Agricultural Baseline Projections To 
2015,” February 2006, Economic Research Service. 

_7For more discussion of agricultural sector 
effects, see Section IX. aes 


salinity of farmland resulting from 
increased irrigation. The increased 
runoff of nutrients in turn can cause 
eutrophication of small water bodies as 
a result of localized runoff or large water 
bodies as a result of increased regional 
runoff such as currently occurs in the 
creation of the hypoxic zone in the Gulf 
of Mexico, or eutrophication in the 
Chesapeake Bay. Some lands have been 
retired (e.g., under the Farm Bill’s 
Conservation Reserve Program, or 
simply at the land-owner’s initiative) 
because those lands are highly erosive, 
steep, or adjacent to water bodies. 
Therefore, farming these lands without 
appropriate mitigation measures would 
pose a particularly great risk to water. 
quality and threaten to erase some of the 
gains of the last 20 years of Farm Bill 
and Clean Water Act implementation. 
Note that there may be similar 
environmental implications in other 
countries depending on the extent that 
either imports of renewable fuels or 
exports of agricultural commodities 
such as corn are affected. 

We have not conducted an analysis 
for this proposal of the impacts on water 
quality that might result from the 
increased use of renewable fuels. 
However, this impact could present 
important public policy issues as 
renewable use expands, with 
examination required of both the 
possible benefits and detriments. 


B. Program Structure 


The RFS program proposed today 
requires refiners, importers, and 
blenders (other than oxygenate 
blenders) to show that a required 
volume of renewable fuel is used. The 
required volume is determined by 
multiplying their annual gasoline 
production by a percentage standard 
specified by EPA. Compliance is 
demonstrated through the acquisition of 
unique Renewable Identification 
Numbers (RINs) assigned by the 
producer to every batch of renewable 
fuel produced. The RIN shows that a 
certain volume of renewable fuel was 
produced. Each year, the refiners, 
blenders and importers obligated to 
meet the renewable volume requirement - 
(referred to as “obligated parties”) must 
acquire sufficient RINs to demonstrate 
compliance with their volume 
obligation. RINs can be traded in the 
same manner as the credits envisioned 
in the Act. A system of recordkeeping 
and electronic reporting for all parties 
that have RINs ensures the integrity of 
the RIN pool. This RIN-based system 
would both meet the requirements of 
the Act and provide several other 
important advantages: 


~ 


Federal Register / Vol. 


71, No. 184/Friday, September 22, 


2006 /Proposed Rules 


55561 


e Renewable fuel production volumes 
can be easily verified. 

e RIN trading can occur in real time 
as soon as the renewable fuel is 
produced rather than waiting to the end 
of the year when an obligated party 
would determine if it had exceeded the 
standard. 

* Renewable fuel can continue to be 
produced, distributed, and blended in 
those markets where it is most 
economical to do so. 

e Instances of double-counting of 
renewable fuel claimed for compliance 
purposes can be identified based on 
electronically reported data. 

Our proposed RIN-based trading - 
program will be an essential component 
of the RFS program, ensuring that every 
obligated party can comply with the 
standard while providing the flexibility 
for each obligated party to use 
renewable fuel in the most economical 
ways possible. 


1. What Is the RFS Program Standard? 


EPA is required to convert the 
aggregate national volumes of renewable 
fue! specified in the Act into 
corresponding renewable fuel standards 
expressed as a percent of gasoline 
production. The renewable volume 
obligation that would apply to an 
obligated party would then be 
determined based on this percentage 
and the total gasoline production or 
import volume in a calendar year, 
January 1 through December 31. EPA 
will publish the percentage standard in 
the Federal Register each November for 
the following year based on the most 
recent EIA gasoline demand projections. 
However, since this rulemaking will not 
be finalized prior to November, 2006, 
we are proposing in this notice that the 
standard for 2007 be 3.71 percent. _ 
Section III.A describes the calculation of 
the standard. 


2. Who Must Meet the Standard? 


Under our proposal, any party that 
produces gasoline for consumption in 
the U.S., including refiners, importers, 
and blenders (other than oxygenate 
blenders), would be subject to a 
renewable volume obligation that is 
based on the renewable fuel standard. 
These obligated parties would 
determine the level of their obligation 
by multiplying the percentage standard 
by their annual gasoline production 
volume. The result would be the 
renewable fuel volume which each 
party must ensure is blended into 
gasoline consumed in the U.S., with 
credit for certain other renewable fuels 
that are not blended into gasoline. EPA 
will publish the percentage standard for 


a year by November of the preceding 
year. 

- For 2007, we are proposing that the 
renewable fuel volume obligation be 
etermined by multiplying the 
percentage standard by the volume of 
gasoline produced or imported 
prospectively from the effective date of 
the final rule until December 31, 2007. 
As discussed in Section III.A.3, we 
considered and are seeking comment on 
several other approaches for compliance 
in 2007, but believe this approach is 
most appropriate given the 
circumstances. We are also confident 
that the total volume of renewable fuel 
used in 2007 will still exceed the 
volume specified in the Act. 

In determining their annual gasoline 
production volume, obligated parties 
would include all of the finished 
gasoline which they produced or 
imported for use in the contiguous 48 
states, and would also include 
renewable blendstock for oxygenate 
blending (RBOB), and conventional 
blendstock for oxygenate blending 
(CBOB). Blenders would count as their 
gasoline production only the volumes of 
blendstocks added to finished or 
unfinished gasoline. Renewable fuels 
blended into gasoline by any party 
would not be counted as gasoline for the 
purposes of calculating the annual 


gasoline production volume. 


Small refiners and small refineries 
would be exempt from meeting the 
renewable fuel requirements through 
2010. All gasoline producers located in 
Alaska, Hawaii, and noncontiguous U.S. 
territories would be exempt indefinitely. 
However, if Alaska, Hawaii or a 
noncontiguous territory opted into the 
RFS program, all of the refiners (except 
for small refiners and refineries). 
importers, and blenders located in the 
state would be subject to the renewable 
fuel standard. 

Section III.A provides more details on 


- the standard that must be met, while 


Section III.C describes the parties that 
are obligated to meet the standard. 


_3. What Qualifies as a Renewable Fuel? 


We have designed the proposal 
flexibly to cover the range of renewable 
fuels produced today as well as any that 
might be produced in the future, so long 
as they meet the Act’s definition of 
renewable fuel and have been registered 
and approved for use in motor vehicles. 
In this manner, we believe that the 
proposed program will provide the 
greatest possible encouragement for the 
development, production, and use of 


- renewable fuels to reduce our 


dependence on petroleum. In general, 
renewable fuels must be produced from 
plant or animal products or wastes, as 


opposed to fossil fuel sources. Valid 
renewable fuels would include ethanol 
made from starch seeds, sugar, or 
cellulosic materials, biodiesel (mono- 
alkyl esters), non-ester renewable diesel, 
and a variety of other products. Both 
renewable fuels blended into 
conventional gasoline or diesel and 
those used in their neat (unblended) 
form as motor vehicle fuel would 
qualify. Section III.B provides more 
details on the renewable fuels that 
would be allowed to be used for 
compliance with the standard under our 
proposal. 


4. Equivalence Values of Different 
Renewable Fuels 


One question that EPA faced in 
developing the program was what value 
to place on different renewable fuels 
and on what basis should that value be 
determined. The Act specifies that each 
gallon of cellulosic ethanol be treated as 
if it were 2.5 gallons of renewable fuel, 
but does not specify the values for other 
renewable fuels. As discussed in 
Section III.B.4., we considered and are 
seeking comment on a range of options 
including straight volume, energy 
content, and life cycle energy or 
greenhouse gas emissions. However, we 
are proposing that the “Equivalence 
Values” for the different renewable fuels 
be based on their energy content in 
comparison to the energy content of 
ethanol, and adjusted as necessary for 

- their renewable content. The result is an 
Equivalence Value for corn ethanol of 
1.0, for biobutanol of 1.3, for biodiesel 
(mono alky] ester) of 1.5, for non-ester 
renewable diesel of 1.7, and for 
cellulosic ethanol of 2.5. The proposed 
methodology can be used to determine 
the appropriate Equivalence Value for 
any other potential renewable fuel as 
well. 


5. How Will Compliance Be 
Determined? 


Under our proposed program, every 
gallon of renewable fuel produced or 
imported into the U.S. would be 
assigned a unique renewable 
identification number (RIN). A block of 
RINs could be assigned to any batch of 
renewable fuel that is valid for 
compliance purposes under the RFS 
program. These RINs would be placed 
on product transfer documents (PTD) as 
a batch of renewable fuel is transferred 
through the distribution system. Once 
the.renewable fuel is obtained by an 
obligated party or actually blended into 
a motor vehicle fuel, the RIN could be 
separated from the batch of renewable 
fuel to which it had been assigned, and 
then either used for compliance 
purposes or traded. For excess RINs 
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resulting from the production of 

renewable fuels with Equivalence 
Values greater than 1.0, the producer of 
the renewable fuel could retain them for 
marketing separately (they need not be 
assigned to a batch of renewable fuel 
and placed on PTDs). 

RINs would represent proof of 
production which is then taken as proof 
of consumption as well, since all 
renewable fuel produced or imported 
will be either consumed as fuel or 
exported. For instance, ethanol 
produced for use as motor vehicle fuel 
is denatured specifically so that it can 
only be used as fuel. Similarly, biodiesel 
is produced only for use as fuel and has 
no other potential uses. An obligated 
party would demonstrate compliance 
with the renewable fuel standard by 
accumulating sufficient RINs to cover 
their individual renewable fuel volume 
obligation. It would not matter whether 
the obligated party used the renewable 
fuel themselves. A party’s obligation 
would be to ensure that a certain 
amount of renewable fuel was used, 
whether by themselves or by someone 
else, and the RIN would be evidence 
that this occurred for a certain volume 

-of renewable fuel. Exporters of 
renewable fuel would also be required 
to retire RINs in sufficient quantities to 
cover the volume of renewable fuel 
exported. RINs claimed for compliance 
purposes would thus represent 
renewable fuel actually consumed as 
motor vehicle fuel in the U.S. 

RINs would be valid for compliance 
purposes for the calendar year in which 
they were generated, or the following 
calendar year. This approach to RIN life 
would be consistent with the Act’s 
prescription that credits be valid for 
compliance purposes for 12 months as 
of the date of generation. An obligated 
party could either use RINs to 
demonstrate compliance, or could 
transfer RINs to any other party. If an 
obligated party was not able to 
accumulate sufficient RINs for 
compliance in a given year, it could 
carry a deficit over to the next year so 
long as the full deficit and obligation 
were covered in the next year. 

In order to ensure that previous year 
RINs are not used preferentially for 
compliance purposes in a manner that 
would effectively circumvent the _ 
limitation that RINs be valid for only 12 
months after the year generated, we are 
proposing to place a cap on the use of 
RINs generated the previous year when 
demonstrating compliance with the 
renewable volume obligation for the 
current year. The cap would mean that 
no more than 20% of the current year 
obligation could be satisfied using RINs 
from the previous year. In this manner 


there is no ability for excess renewable 
fuel use in successive years to cause an 
accumulation of RINs from excess 
compliance in prior years to 
significantly depress renewable fuel 
demand in any future year. In keeping 
with the Act, excess RINs not used 
would expire. 

Section III.D provides more details on 
how obligated parties would use RINs 
for compliance purposes. 


6. How Would the Trading Program 
Work? 


Renewable fuel producers and 
importers would be required to generate 
RINs when they produce or import a 
batch of renewable fuel. They would 
then be required to transfer those RINs 
along with the renewable fuel batches 
that they represent whenever they 
transfer the batch to another person. 
Likewise any other party that takes 
ownership or custody of the batch 
would be required to transfer the RIN 
with the batch. The RIN could be 
separated from the batch only by 
obligated parties (at the point when they 
take ownership of the batch) or a party 
that converts the renewable fuel into © 
motor vehicle fuel (such as through 
blending with conventional gasoline or 
diesel). 

Once a RIN is separated from the 
batch of renewable fuel that it 
represents, it can be used for 


compliance purposes, banked, or traded 


to another party. Separated RINs could 
be transferred to any party any number 
of times. Recordkeeping and reporting 
requirements would apply to any party 
that holds RINs, whether through the 
ownership or custody of a batch of 
renewable fuel or through the transfer of 
separated RINs. 

Thus obligated parties could acquire 
RINs directly through the purchase of 
renewable fuel with assigned RINs, or 
through the open market for RINs that 
would be allowed under this proposal. 


Section IILE provides more details on 


how our proposed RIN trading program 
would work. 


7. How Would the Program be Enforced? 


As in all EPA fuel regulations, there 
would be a system of registration, 
recordkeeping, and reporting : 
requirements for obligated parties, 
renewable producers (RIN generators), 
as well as any parties that procure or 
trade RINs either as part of their 
renewable purchases or separately. In 
most cases, the recordkeeping 
requirements are not expected to be 
significantly different from what these 
parties might be doing already as a part 
of normal business practices. The lynch 
pin to the compliance program, 


however, is the unique RIN number 
itself coupled with an electronic 
reporting system where RIN generation, 
RIN use, and RIN transactions would be 
reported and verified. Thus, EPA, as 


-well as industry could have confidence 


that invalid RINs are not generated and 
that there is no double counting. 


C. Voluntary Labeling Program 


EPA is considering whether voluntary 
program options to encourage adoption 
and use of practices that minimize 
environmental concerns which may 
arise with the production of renewable 
fuels are appropriate. Renewable fuels 
present a number of environmental 
advantages as explained elsewhere in 
the rulemaking package. However, to 
assure maximum advantage we also 
need to acknowledge the potential 
adverse environmental impacts that 
could arise from the production of 
renewable fuel and invite consideration 
of ways of offsetting these potential 
adverse impacts. 

While in other areas of this document 
we focus on general impacts on air 
emissions, we also recognize that 
individual farming and fuel production 
operations can contribute to air and 
water pollution if appropriate practices 
and/or controls are not adopted. 
Increased production of renewable fuel 
may result in more intensive use of crop 
lands and perhaps the addition of crop 
land acres to meet the expanding need 
for renewable feed stocks. Such trends 
could have an adverse impact on, for 
example, local water quality. Similarly 
in the case of fuel production facilities, 
a range of design and operation options 
could result in varying levels of energy 
use and air and water pollution. 

EPA is considering what voluntary 
program(s) can be put into place that 
would encourage farming and fuel 
production practices to minimize 
concerns that expanded production of 
renewable fuel in the United States is 
likely to result in adverse environmental 
impacts such as those identified above. 

One option could be a voluntary 
labeling program which would make 
use of the RIN program proposed in this 
rulemaking. Under this concept, fuel 
producers which use best practices 
would have the option of adding a ‘‘G” 
(for ‘‘green”’) to the end of the RIN ofa 
fuel to indicate that a gallon of 
renewable fuel was produced with the 
combination of best farming practices, 
and environmentally friendly 


_ production methods and facilities. The 


details of such a concept, including the 
points noted below, would need to be 
developed before it could be fully 
considered for adoption. 
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At this time, we are requesting | 
comments on voluntary programs that 
would recognize the efforts of farmers 
and renewable fuel producers that 
undertake the most environmentally 
sound practices and encourage others to 
adopt similar practices. In particular we 
are interested in comments on options 
for designs of potential voluntary 
programs including what criteria should 
be used to establish environmentally 
sound practices, how to verify that these 
environmental practices are indeed used 
in the production of renewable fuel, 
how this information could be used to 
promote expanded use of good 
practices, how the program could be 
most efficiently and effectively 
administered whether by EPA, some 
other Federal agencies, or perhaps a 
third-party, and finally how to assess 
effectiveness of such a voluntary 
program. 


Ill. Complying With the Renewable 
Fuel Standard 


According to the Energy Act, the RFS 
program places obligations on 
individual parties such that the 
renewable fuel volumes shown in Table 
].B—1 are actually used as motor vehicle 
fuel in the U.S. each year. To 


- accomplish this, the Agency must 


calculate and publish a standard by 
November 30 of each year which is 
applicable to every obligated party. On 
the basis of this standard each obligated 
party determines the volume of 
renewable fuel that it must ensure is 
consumed as motor vehicle fuel. In 
addition to setting the standard, we 
must clarify who the obligated parties 
are and what volumes of gasoline are 
subject to the standard. Obligated 
parties must also know which 
renewable fuels are valid for RFS 
compliance purposes, and how much 
credit each type of renewable fuel will 
receive. This section discusses how the 
annual standard is determined and 
which parties and volumes of gasoline 
would be subject to the proposed 
requirements. 


Because renewable fuels are not 
produced or distributed evenly around 
the country, some obligatéd parties will 
have easier access to renewable fuels 
than others. As a result, compliance 
with the RFS program requirements will 
depend heavily on a credit trading 
program. This section also describes all 
the elements of our proposed credit 
trading program. 


A. What Is the Standard That Must Be — 
Met? 


1. How Is the Percentage Standard 
Calculated? 


Table I.B—1 shows the required total 
volume of renewable fuel specified in 
the Act for 2007 through 2012. The 
renewable fuel standard is based 
primarily on (1) the 48-state gasoline 
consumption volumes projected by EIA 
as the Act exempts Hawaii and Alaska, 
subject to their right to opt-in, as 
discussed in Section III.C.4, and (2) the 
volume of renewable fuels required by 
the Act for the coming year. The 
renewable fuel standard will be 
expressed as a volume percentage of 
gasoline sold or introduced into 
commerce in the U.S., and would be 
used by each refiner, blender or 
importer to determine their renewable 
volume obligation.: The applicable 
percentage is set so that if each 
regulated party meets the renewable 
volume obligation based on this 
percentage then the total amount of 
renewable fuel used is expected to meet 
the total renewable fuel volume 
specified in Table I.B—1. 

In determining the applicable 
percentage for a calendar year, the Act 
requires EPA to adjust the standard to 
prevent the imposition of redundant 
obligations on any person and to 
account for the use of renewable fuel 
during the previous calendar year by 
exempt small refineries, defined as 
refineries that process less than 75,000 
bpd of crude oil. As a result, in order 
to be assured that the percentage _ 
standard will in fact result in the 
volumes shown in Table I.B—1, several 


- adjustments to what is otherwise a 


simple calculation must be made. 
As stated, the renewable fuel standard 


_ for a given year is basically the ratio of 


the amount of renewable fuel specified 
in the Act for that year to the projected 
48-state non-renewable gasoline volume 
for that year. While the required amount 
of total renewable fuel for a given year 
is provided by the Act, EPA is required 
to use an EIA estimate of the amount of 
gasoline that will be sold or introduced 
into commerce for that year. The level 
of the percentage standard would be 
further reduced if Alaska, Hawaii, ora , 
U.S. territory chose to participate in the 
RFS program, as gasoline produced in or 
imported into those states or territories 
would then be subject to the standard. 
Should any of these states or territories 
choose to opt into the RFS program, the 
projected gasoline volume would 
increase above that consumed in the 48 
contiguous states. EIA has indicated that 
the best estimation of the coming year’s 
gasoline consumption is found in Table 


5a (U.S. Petroleum Supply and Demand: 
Base Case) of the October issue of the - 
monthly EIA publication Short-Term 
Energy Outlook which publishes 
quarterly energy projections. Since the 
October 2006 document is not currently 
available for the purpose of proposing 
the 2007 standard and projecting the 
2008 and later standards, we have used 
the gasoline volume projections in EIA’s 
2006 Annual Energy Outlook (AEO), 
Table A2 “Energy Consumption by 


‘Sector and Source.” We intend to use 


the October 2006 Short-Term Energy 
Outlook values for the final rule. 

’ However, these gasoline volumes 
include renewable fuel use, which in 
the coming years is expected to be 
mostly ethanol. As discussed below in 
Section III.C.1, the renewable fuel 
obligation will not apply to renewable 
blenders. Thus, the gasoline volume 
used to determine the standard must be 
the non-renewable portion of the 
gasoline pool, in order to achieve the 
volumes of renewables specified in the 
Act. In order to get a total non- 
renewable gasoline volume, the 


-renewable fuel volume must be 


subtracted from the total gasoline 
volume. EIA has indicated that the best 
estimation of the coming year’s 
renewable fuel consumption is found in 
Table 11 (U.S. Renewable Energy Use by 
Sector: Base Case) of the October issue 
of the monthly EIA publication Short- 
Term Energy Outlook. For the purpose 
of proposing the 2007 standard and 
projecting the 2008 and later standards, 
we have used the renewable (ethanol) 
volume projections in EIA’s 2006 
Annual Energy Outlook (AEO), Table 17 
“Renewable Energy Consumption by 
Sector and Source.” As for the gasoline 
projections discussed above, we intend 
to use the October 2006 renewable fuel 
values for the final rule. 

The Act exempts small refineries ® 
from the RFS requirements until the 
2011 compliance period. As discussed 
in Section III.C.3.a, EPA is proposing to 
also exempt small refiners ® from the 
RFS requirements until 2011, and to 
treat small refiner gasoline volumes the 
same as small refinery gasoline 
volumes. Since small refineries and 
small refiners would be exempt from the 
program until 2011, EPA is proposing 
that their gasoline volumes be excluded 
from the overall non-renewable gasoline 


8 Under the Act, small refineries are those with 
75,000 bbls/day or less average aggregate daily 
crude oil throughput. 

® Small refiners are those entities who produced 
gasoline from crude oil in 2004, and who meet the 
crude processing capability (no more than 155,000 
barrels per calendar day, bpcd) and employee (no 
more than 1500 people) criteria as specified in 
previus EPA fuel regulations. 
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volume used to determine the 
applicable percentage. EPA believes this 
is appropriate because the percentage 
standard should be based only on the 
gasoline subject to the renewable 
volume obligation. This would only 
occur though the 2010 compliance 
period when the exemption ends. 
Calculation of the standard for calendar 
year 2011 and beyond would include 
small refinery and small refiner 
volumes. 

As discussed above, calculation of the 
standard requires projections of gasoline 
use for the upcoming compliance 
period. EIA does not project small 
refinery or small refiner gasoline 
volumes, so other methods of estimating 
these values are necessary. EPA receives 
gasoline production data as a part of its 
fuel programs’ reporting requirements 
that could be used for this purpose. 
However, since we do not receive the 
data until late February, the most recent 
complete annual data set available 
would be from two years earlier. Given 
this, the fact that this adjustment is only 
needed for 4 years, and because the total 
small refinery and small refiner gasoline 
production volume is expected to be 
fairly constant compared to total U.S. 
gasoline production during this period, 
we are proposing to estimate small 
refinery and small refiner gasoline 
volumes using a constant percentage of 
national consumption. This percentage 
would be based on the most recent ~ 
small refinery and small refiner gasoline 
data available in time for the final rule. 
Using information from gasoline batch 
reports submitted to EPA, EIA data and 
input from the California Air Resources 
Board regarding California small 
refiners, we have estimated this 


Where: 
RFStd; = Renewable Fuel standard in year i, 
in percent 


RFV; = Nationwide annual volume of 
renewable fuels required by section 
211(0)(2)(B) of the Act for year i, in 
gallons 

G; = Amount of gasoline projected to be used 
in the 48 contiguous states, in year i, in 
gallons 

Rj = Amount of renewable fuel blended into 
gasoline that is projected to be consumed 
in the 48 contiguous states, in year i, in 
gallons 

GS; = Amount of gasoline projected to be 
used in Alaska, Hawaii, or a U.S. 


10 “Calculation of the Small Refiner/Small 


RFStd, = 100x 


Refinery Fraction for the Renewable Fuel Program,” 


percentage to be 13.5%.1° EPA requests 
comments on this method of estimating 
small refinery and small refiner gasoline 
volumes. 

The Act requires that the small 
refinery adjustment also account for 
renewable fuels used during the prior 
year by small refineries that are exempt 
and do not participate in the RFS 
program. Accounting for this volume of 
renewable fuel would reduce the total 
volume of renewable fuel use required, 


and thus directionally would reduce the 


percentage standard. However, there 
would be no available data on which to 
base such an adjustment. Furthermore, 
EPA believes that the amount of 
renewable fuel that would qualify (i.e., 
that was used by exempt small 
refineries and small refiners but not 
used as part of the RFS program) would 
be very small. In light of the total 
volume of renewable fuel required and 
the precision in which the statute 
specifies this total volume, the very 
small volume at issue here would not 
change the resulting percentage. Under 
the proposal, small refineries and small 
refiners are merely treated as any other 
renewable blender until 2011. 
Consequently, whatever renewables 
they biend will be reflected as RINs 
available in the market, and thus should 
not be accounted for in the equation 
used to determine the standard. 
Therefore, EPA is proposing to assume 
this value to be zero. 

We are proposing that the amount of 
renewable fuel used in Alaska, Hawaii, 
or U.S. territories would not affect the 
amount of renewable fuel required 
nationwide. We believe this approach is 
appropriate because the Act requires 
that the renewable fuel be consumed in 


REV, —Cell, 


the contiguous 48 states unless Alaska, 
Hawaii, or a U.S. territory opt-in. 


Additionally, renewable fuel produced 2 


in Alaska, Hawaii, and U.S. territories is 
unlikely to be transported to the 
contiguous 48 states, and vice versa. 
Thus, including their renewable fuel 
volumes in the calculation of the 
standard would not serve the purpose 
intended by the Act of ensuring that the 
statutorily required renewable fuel 
volumes are consumed in the 48 
contiguous States. 


A final issue that could affect the 
calculated value of the standard is any 
deficit carryover from 2006. Any deficit 
carryover from 2006 would increase the 
standard only for 2007. Since renewable 
fuel use in 2006 is expected to exceed 
the 2.78 percent default standard, we 
are proposing that no deficit be carried 
over to 2007. Beginning with the 2007 
compliance period, when annual 
individual party compliance replaces 
collective compliance, any deficit is 

calculated for an individual party and is 
included in the party’s Renewable 
Volume Obligation (RVO) 
determination, as discussed in Section 
IIL.A.4. 


In summary, in order to get the total 
projected non-renewable gasoline 
volumes from which to calculate the 
standard, EPA is proposing to use EIA 
projections of nationwide and state 
gasoline consumption, and small 
refinery and small refiner volumes 
estimated as a constant percentage of 
national gasoline volumes. 


Based on the discussion above, the 
formula which we are proposing to be 
used for calculating the percentage 
standard is shown below: 


(G, —R; )+(GS, —RS, ) — GE; 


territory in year i if the state or territory 
opts-in, in gallons 

RS; = Amount of renewable fuel blended into 
gasoline that is projected to be consumed 
in Alaska, Hawaii, or a U.S. territory in» 
year i if the state or territory opts-in, in 
gallons 

GE; = Amount of gasoline projected to be 
produced by exempt small refineries and 
small refiners in year i, in gallons 
(through 2010 only) 

Cell; = Beginning in 2013, the amount of 
renewable fuel that is required to come 
from cellulosic sources, in year i, in 
gallons (250,000,000 gallons minimum) 


memo to the docket from Christine Brunner, ASD, 
OTAQ, EPA, September 2006. 


As described in III.B.4.b, we are not 
proposing regulations that would 
specify the criteria under which a state 
could petition the EPA for a waiver of 
the RFS requirements, nor the 
ramifications of Agency approval of 
such a waiver in terms of the level or 
applicability of the standard. As a 
result, the proposed formula for the 
standard shown above does not include 
any components to account for Agency 
approval of a state petition for a waiver 


_ of the RFS requirements. 


EPA is proposing the following 
formula for calculating the cellulosic 


t 
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standard that is required beginning in 
2013: 


RFCell, = 100x — 
(G, -R; )+(GS, -RS,) 
Where, except for RFCell;, the variable : 


descriptions are as discussed above. The 
definition of RFCell; is proposed as: 


- RFCell; = Renewable Fuel Cellulosic 


Standard in year i, in percent 


EPA requests comments on the © 
components of both of the proposed 
formulas, and on how the values for the 
components should be obtained. 


2. What Are the Applicable Standards? 


EPA will set the percentage standard 
for each upcoming year based on the 
most recent EIA projections, and using 
the other sources of information as 
noted above. EPA will publish the 


standard in the Federal Register by 
November 30 of the preceding year. We . 
are proposing the standard for 2007 and 
estimating the standard for later years 
based on current information using the 
formulas discussed above. The 
standards would be used to determine 
the renewable volume obligation based 
on an obligated party’s total gasoline 
production or import volume in a 
calendar year, January 1 through 
December 31. The percentage standards 
do not apply on a per gallon basis. An 
obligated party will calculate its 
Renewable Volume Obligation 
(discussed in Section III.A.4) using the 
annual standard. 

For illustrative purposes, we have 
estimated the standards for 2007 and 
later based on current information using 
the formulas discussed above.1! These 
values are listed below in Table III.A.2- 


TABLE III.A.2—1.—PROJECTED STANDARDS 


1. The values of the variable RFV are the 
required renewable fuel volumes 
specified in the Act (and shown in 
Table I.B—1). The projected gasoline and 
renewable fuels volumes were 
determined from EIA’s energy 
projections. Variables related to state or 
territory opt-ins were set to zero since 
we do not have any information related 
to their participation at this time. Small 


. Tefinery and small refiner gasoline 


volumes were calculated based on our 
proposed method of assuming a 
constant percentage relative to projected 
nationwide gasoline. As mentioned 
earlier, we estimate the small refinery 
and small refiner fraction to be 13.5%. 
The exemption for small refineries and 
small refiners ends at the end of the 
2010 compliance period. The deficit for 
2006 (applicable to the 2007 standard) 
was assumed to be zero. 


Cellulosic standard 


4.70% min. (non-cellulosic) 


Not applicable. 
Not applicable. 
Not applicable. 
Not applicable. 
Not applicable. 
Not applicable. 
0.16% min. 


For calendar year 2013 and thereafter, 
the applicable volumes are to be 
determined in accordance with separate 
statutory provisions that include EPA | 
coordination with the Departments of 
Agriculture and Energy, and a review of 
the program during calendar years 2006 
through 2012. The Act specifies that this 
review consider the impact of the use of 
renewable fuels on the environment, air 
quality, energy security, job creation, 
and rural economic development, and 
the expected annual rate of future 
production of renewable fuels, 
including cellulosic ethanol. We intend 
to conduct another rulemaking as we 
approach the 2013 timeframe that 
would include our review of these __ 
factors. This rulemaking would present 
our conclusions regarding the 
appropriate applicable volume of 
renewable fuel for use in calculating the 
renewable fuel standard for 2013 and 
beyond. However, at a minimum we 
expect that the sum of the cellulosic and 
non-cellulosic standards for 2013 will 
-be no lower than the 2012 standard. 
Until such time as we conduct that 
rulemaking, the program proposed by 


11 “Calculation of the Renewable Fuel Standard,” 
memo to the docket from Christine Brunner, ASD, 
OTAQ, EPA, September 2006. 


this rule would continue to apply after 
2012. 

Prior to 2013, the Act specifies that 
cellulosic biomass ethanol or waste 
derived ethanol will be considered _ 
equivalent to 2.5 gallons of renewable 
fuel when determining compliance with 
the renewable volume obligation. As 
discussed in Section IILD below, a 
batch’s RIN would indicate whether it 
was Cellulosic or non-cellulosic ethanol. 
Beginning in 2013, the 2.5 to 1 ratio no 
longer applies for cellulosic biomass 
ethanol. In its place, the Act requires 
that the applicable volume of required 
renewable fuel specified in Table I.B—1 
include a minimum of 250 million 
gallons that are derived from cellulosic 
biomass. As shown in Table II].A.2—1 
above, we have estimated this value 
(250 million gallons) as a percent of an 
obligated party’s production for 2013. 
Thus, an obligated party would be 
subject to two standards in 2013 and 


- beyond, a non-cellulosic standard and a 


cellulosic standard. 


3. Compliance in 2007 


The Energy Act requires that EPA 
promulgate regulations to implement 


the RFS program, and if EPA did not 
issue such regulations then a default 
standard for renewable fuel use would 
apply in 2006. As described in Section 
1.C, we promulgated a direct final rule 
to interpret and implement the 
application of the statutory default 
standard of 2.78 percent in calendar 
year 2006. However, the Act provides 
no default standard for any other year. 
Instead, the regulations we promulgate 
are required to address renewable fuel 
usage, including calendar year 2007. 
The program we are proposing today 
will therefore apply in 2007. While we 
plan to promulgate the final rule as soon 
after today’s proposal as possible, it will 
likely not be effective by January 1, 
2007. Therefore, our proposal must 
address how, and for what time periods, 
the applicable standard and other 
program requirements will apply to 
regulated parties for gasoline produced 
during 2007. 


We have identified several options for 
2007 compliance. One option would be 
to extend the collective compliance 
approach used for 2006 to 2007. 
Although the Act contains no default 
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standard applicable to 2007, under this 
approach we would apply the 
renewable fuel standard that we 
calculate for 2007 to obligated parties on 
a collective basis rather than on an 
individual basis. Under this approach, 
no individual facility or company 
would be liable for meeting the 
applicable standard. At the end of 2007 
we would determine if the industry as 
a whole had met the standard on 
average, and any deficit would be 
carried over into 2008. This approach 
would be essentially equivalent to 
deferring the start of the program to 
2008, but with the addition of an 
industry-wide deficit carryover 
provision. Current projections from the 
Energy Information Administration 
(EIA) on the volume of renewable fuel 
expected to be produced in 2007 
indicate that an industry-wide deficit 
carryover would most likely be 
unnecessary under this collective 
compliance approach. 

However, given the requirements of 
the Act, we do not believe that a 
collective compliance approach is 
appropriate for 2007. The Energy Act 
requires us to promulgate regulations 
that provide for the generation of credits 
by any person who overcomplies with 
their obligation. It also stipulates that a 
person who generates credits must be 
permitted to use them for compliance 
purposes, or to transfer them to another 
party. These credit provisions have 
meaning only in the context of an 
individual obligation to meet the 
applicable standard. Delaying a credit 
program until 2008 would mean the 
credit provisions have no meaning at all 
for 2007. 

A variation of the collective 
compliance approach would add a 
credit carryover provision in which any 
excess renewable fuel produced on an 
industry-wide basis in 2007 would be 
subtracted from the required volume in 
the calculation of the applicable 2008 
standard. However, under a collective 
compliance approach, such a credit 
carryover provision would ndt meet the 
statutory requirement since no 
individual companies could generate, 
bank, or trade credits. Therefore we do 
not believe that a collective compliance 
approach is appropriate. 

Another option for 2007 compliance 
would be for obligated parties to 
calculate their renewable fuel obligation 
based on all gasoline volumes produced 
at any time during the calendar year, 
regardless of when in 2007 the final rule 
is published or becomes effective (i.e., 
the calculation of the renewable volume 
obligation looks back retroactively to’ the 
beginning of the year for gasoline 
production). Compliance.would be 


determined based on a whole calendar 
year’s production of gasoline, and the - 


‘compliance determination would not be 


required until calendar year 2007 was 
over, after the final rule was published. 


. Obligated parties would know the 


proposed standard based on today’s 
action, and all regulated parties would _ 
likewise know the proposed provisions 
for recordkeeping, RIN generation and 
assignment, etc. On this basis they 
could begin the process of generating 
RINs and tracking batches of renewable 
fuel prior to the publication of the final 
rule. However, it might not be 
appropriate to apply the standard to all 
gasoline produced in 2007 unless the 


regulatory provisions in today’s 


proposal are very similar to those in the 
final rule. Otherwise, obligated parties 
and renewable fuel producers would not 
have adequate lead-time. 

For this approach to be effective, 
renewable producers would have to 
begin placing RINs on their PTDs at the 
start of the year 2007 even though the 
regulations are not yet final. If they do 
not, then there could be a shortage of 
RINs available for obligated parties to 
use for compliance by the end of the 
year. Since there is no guarantee that 
renewable fuel producers would 
generate RINs appropriate prior to 
adoption of the regulations, another 
option would be for the Agency to 
finalize just those RIN-related 
proyisions prior to the end of 2006 that 
are critical to measuring and tracking 
batches of renewable fuel and the 
assignment of RINs to those batches. 
However, in practice this approach 
would be little different than finalizing 
the full rulemaking. As a result we do 
not believe that this would be a viable 
option given the time available. 

Finally, given the challenges and 
shortcomings inherent in the other 
options, we could simply apply the 
renewable fuel standard to only those 
volumes of gasoline produced after the 
effective date of the final rule. 
Essentially the renewable volume 
obligation for 2007 would be based on 
only those volumes of gasoline 
produced or imported by an obligated 
party prospectively from the effective 
date of the rulemaking forward, and 
renewable producers would not have to 
begin generating RINs and maintaining 
the necessary records until this same 
date. As a result, such an approach 
would be relatively straightforward to 
implement, provide the industry with 
the certainty they need to comply, and 
give them time to put in place their ~ 
compliance plans and actions. It also 
would be unlikely to have any negative 
impacts on renewable fuel use given the 
expectations that total volumes in 2007 


will exceed the national volume 
required for 2007. This is the approach 
we are proposing today. 

This “prospective” approach would 


‘ not formally apply the standard to all of 


the gasoline produced in the 2007 
calendar year. As a result, it would not 
formally ensure that the total volume of 
renewable fuel required to be used in 
2007 would actually be used. However, 
given the present circumstances, we 
believe this is an appropriate way to 
implement the Act’s provisions. We are 
confident that the combined effect of the 
proposed regulatory requirements for 
2007 and the expected market demand 
for renewable fuels will lead to greater 
renewable fuel use in 2007 than is 
called for under the Act. Furthermore, 
refiners and importers are not required 
to meet any requirements under the Act 
until EPA adopts the regulations, and 
EPA is authorized to consider 
appropriate lead time in establishing the 
regulatory requirements.!2 Under this 
option we believe there would be 
reasonable lead-time for regulated 
parties to meet their 2007 compliance 
obligations. 

While we are proposing to apply the 
renewable fuel standard for 2007 
prospectively only from the effective 
date of the final rule, we nevertheless 
request comment on all these options 
for addressing compliance in calendar 
year 2007. 


4. Renewable Volume Obligations 


In order for an obligated party to 
demonstrate compliance, the percentage ' 
standards described in Section III.A.2 
which are applicable to all obligated 
parties must be converted into the 
volume of renewable fuel each obligated 
party is required to satisfy. This volume 
of renewable fuel is the volume for 
which the obligated party is responsible 
under the RFS program, and is referred 
to here as its Renewable Volume 
Obligation (RVO). 

The calculation of the RVO requires 
that the standard shown in Table 
Ill.A.2—1 for a particular compliance 
year be multiplied by the gasoline 
volume produced by an obligated party 
in that year. To the degree that an 
obligated party did not demonstrate full 
compliance with its RVO for the 
previous year, the shortfall is included: 
as a deficit carryover in the calculation. 
The equation used to calculate the RVO 
for a particular year is shown below: 


RVO; = Std; GV; + 


12 The statutory default standard for 2006 is the 
one exception to this, since it directly establishes 
a renewable fuel obligation applicable to refiners 
and importers in the event that EPA does 
promulgate regulations. 
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Where 

RVO; = The Renewable Volume Obligation 
for the obligated party for year i, in 
gallons. 

Std; = The RFS program standard for year i, 
in percent. 

GV; = The non-renewable gasoline volume 
produced by an obligated party in year 

in gallons. 

D;—; = Renewable fuel deficit carryover from 

the previous year, in gallons. 


The Energy Act only permits a deficit 
carryover from one year to the next if 
the obligated party achieves full 
compliance with its RVO including the 
deficit carryover in the second year. 
Thus deficit carryovers could not occur 
two years in succession. They could, 
however, occur as frequently as every 
other year for a given obligated party. 

The calculation of an obligated party’s 
RVO is necessarily retrospective, since 
the total gasoline volume that it 
produces in a calendar year will not be 
known until the year has ended. 
However, the obligated party will have 
an incentive to project gasoline 
volumes, and thus the RVO, throughout 
the year so that it can spread its efforts 
to comply across the entire year. Most 
refiners and importers will be able to 
project their annual gasoline production 
volumes with a minimum of uncertainty 
based on their historical operations, 
capacity, plans for facility downtimes, 
knowledge of gasoline markets, etc. 
Even if unforeseen circumstances (e.g., 
hurricane, unit failure, etc) significantly 
reduced the production volumes in 
comparison to their projections, their 
RVO would likewise be reduced 
proportionally and their ability to 
comply with the RFS requirements 
would be only minimally affected. Each 
obligated party’s projected RVO for a 
given year becomes more accurate as 
that year progresses, but the obligated 
party should nevertheless have a 
sufficiently accurate estimate of its RVO 
at the beginning of the year to allow it 
to begin its efforts to comply. 


B. What Counts as a Renewable Fuel in 
the RFS Program? 


Section 211(0) of the Clean Air Act 
defines “renewable fuel” and specifies 
many of the details of the renewable 
fuel program. The following section 
provides EPA’s views and 
interpretations on issues related to what 
fuels may be counted towards 
compliance with the RVO, and how 
they are counted. 


1. What Is a Renewable Fuel That Can 
Be Used for Compliance? 


The statutory definition of renewable 
fuel includes cellulosic ethanol and 
waste derived ethanol. It includes 


biodiesel, as defined in the Energy 
Act.13 It also includes all motor vehicle 
fuels that are produced from biomass 
material such as grain, starch, oilseeds, 
animal, or fish materials including fats, 


_ greases and oils, sugarcane, sugar beets, 


tobacco, potatoes or other biomass. In 
addition, it includes motor vehicle fuels 
made using a feedstock of natural gas if 
produced from a biogas source such as 
a landfill, sewage waste treatment plant, 
feedlot, or other place where decaying 
organic material is found. 

According to the Act, the motor 
vehicle fuels must be used “to replace 
or reduce the quantity of fossil fuel 
present in a fuel mixture used to operate 
a motor vehicle.”’ Some motor vehicle 
fuels can be used in both motor vehicles 
or nonroad engines or equipment. For 
example, highway gasoline and diesel 
fuel are often used in both highway and 
off-highway applications. Compressed 
natural gas can likewise be used in 
either highway or nonroad applications. 
For purposes of the renewable fuel 
program, EPA intends to consider a fuel 
to be a “motor vehicle fuel” and to be 
a “fuel mixture used to operate a motor 
vehicle,” based on its potential for use 
in highway vehicles, without regard to 
whether it in fact is used in a highway 
or nonroad vehicle. If it is a fuel that 
could be used in highway vehicles, it 
will satisfy these parts of the definition 
of renewable fuel, whether it is later 
used in highway or nonroad 
applications. This will allow a motor 
vehicle fuel that otherwise meets the 
definition to be counted towards an 
RVO without the need te track it to 
determine its actual application in a 
highway vehicle. This is also consistent 
with the requirement that EPA base the 
renewable fuel obligation on estimates 
of the entire volume of gasoline 
consumed, without regard to whether it 
is used in highway or nonroad 


applications. Fuels that otherwise meet 


this definition but are designated by the 
producer for use in boilers, or heaters, 
or any use other than highway or 
nonroad use, would not meet the 
definition of renewable fuel. 

Renewable fuel, as defined, may be 
made from a number of different types 
of feedstocks. For example, the Fisher- 
Tropsch process can use methane gas 
from landfills as a feedstock, to produce 
diesel or gasoline. Vegetable oil made 


_ from oilseeds such as rapeseed or 


soybeans can be used to make biodiesel 


.13 As discussed below, for purposes of this 
rulemaking, the regulations separate “biodiesel” as 
defined in the Energy Act, into biodiesel (diesels 
that meet the Energy Act’s definition and are a 
mono aklyl ester) and renewable diesel (other 
diesels that meet the Energy Act’s definition but are 
not mono akly esters. 


or renewable diesel. Methane, made 
from landfill gas (biogas) can be used to 
make methanol. Also, some vegetable 
oils or animal fats can be processed in 
distillation columns in refineries to 
make gasoline; as such, the renewable 
feedstock serves as a “biocrude,” and 
the resulting gasoline or diesel product 
would be a renewable fuel. This last 
example is discussed in further detail in 
Section III.B.3 below. 

As this discussion shows, the 
definition of renewable fuel in the Act 
is broad in scope, and covers a wide 
range of fuels. While ethanol is used 
primarily in combination with gasoline, 
other fuels that meet the definition of 
renewable fuel include biodiesel and 
various alternative fuels that can be 
used in their neat form, such as ethanol, 
methanol or natural gas, without 
blending into gasoline and without 
being used to produce a gasoline 
blending component (such as ETBE). 
The definition of renewable fuel in the 
Act is not limited to fuels that can be 
blended with gasoline. At the same 
time, the RFS regulatory program is to 
“ensure that gasoline sold or introduced 
into commerce * * * contains the 
applicable volume of renewable fuel.” 
This applicable volume is specified as a 
total volume of renewable fuel, in the 
billions of gallons on an aggregate basis. 
Congress also clearly specified that one 
renewable fuel, biodiesel, could be 
counted towards compliance even 
though it is not a gasoline component, 
and does not directly displace orreplace 
gasoline. The Act is unclear on whether : 
other fuels that meet the definition of 
renewable fuel, but are not used in 
gasoline, could also be used to 
demonstrate compliance towards the 
aggregate national use of renewable 
fuels. ; 

EPA interprets the Act as allowing 
regulated parties to demonstrate 
compliance based on any fuel that meets 
the statutory definition for renewable 
fuel, whether it is directly blended with 
gasoline or not. This would include neat 
alternative fuels such as ethanol, 
methanol, and natural gas that meet the 
definition of renewable fuel. This is 
appropriate for several reasons. First, it 
promotes the use of all renewable fuels, 
which will further the achievement of 
the purposes behind this provision. 
Congress did not intend to limit the 
program to only gasoline components, 
as evidenced by the provision for bio- 
diesel, and the broad definition of 
renewable fuel evidences an intention to 
address more renewable fuels than those 
used with gasoline. Second, in practice 
EPA expects that the overwhelming 
volume of renewable fuel used to 
demonstrate compliance with the 


a 
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renewable fuel obligation would still be 
_ ethanol blended with gasoline. Whether 
one counts or does not count these 
additional renewable fuels would not in 
practice change whether the total 
national goal for renewable fuel use was 
met, given the size of the goal specified 
in the Act and the form in which the 
total is expressed. Finally, as discussed 
later, EPA’s compliance program is 
based on assigning volumes at the point 
of production, and not at the point of 

- blending into motor vehicle fuel. This 
interpretation would avoid the need to 
track renewable fuels downstream to 
ensure they are blended with gasoline 
and not used in their neat form; the 
gasoline that is used in motor vehicles 
is reduced by the presence of renewable 
fuels in the gasoline pool whether they 
are blended with gasoline or not EPA 
believes its proposal is consistent with 
the intent of Congress and is a 
reasonable interpretation of the Act. 

We are therefore proposing that in 
addition to any renewable fuels that are 
actually blended into gasoline and are 
designated for use in a highway vehicle, 
we would also count any renewable 
fuels falling into the following 
categories as being valid for RFS 
compliance purposes: 

1. Any renewable fuels used in 
nonroad applications; 

2. Any renewable fuels used in their 
neat (unblended) form in onroad and 
nonroad applications; and 

3. Any renewable fuel used in a motor 
vehicle that does not normally run on 
gasoline. For instance, biogas used in a 
CNG vehicle, or biogenic methanol used 
in a dedicated methanol vehicle. 

The Agency solicits comment on this 
approach. 

Under the Act, renewable fuel 
includes “cellulosic biomass ethanol”’ 
and ‘“‘waste derived ethanol”, each of 
which is defined separately. Ethanol can 
be cellulosic biomass ethanol in one of 
two ways, as described below. 

a. Ethanol Made From a Cellulosic 
Feedstock. The simplest process of 
producing ethanol is by fermenting 
sugar in sugar cane, but can also be 
produced from carbohydrates in corn 
and other feedstocks. This process is 
accomplished by first converting the 
carbohydrates to sugar. Ethanol can also 
be produced from complex 
carbohydrates, such as the cellulosic 
portion of plants or plant products. The 
cellulose is first converted to sugars (by 
hydrolysis); then the same fermentation 
process is used as for carbohydrates to 
make ethanol. Cellulosic feedstocks 
(composed of cellulose and 
hemicellulose) are currently more 
difficult and costly to convert to sugar 
than are carbohydrates because of this 


intermediate conversion step. While the 
cost and difficulty are a disadvantage, 
the cellulosic process offers the ‘ 
advantage that more feedstocks can be 
used and more volume of ethanol can be 
produced. 

The Act provides the definition of 
cellulosic biomass ethanol, which 
states: 

“The term ‘cellulosic biomass 
ethanol’ means ethanol derived from 
any lignocellulosic or hemicellulosic 
matter that is available on a renewable 
or recurring basis, including: 

(i) Dedicated energy crops and trees; 

(ii) Wood and wood residues; 

(iii) Plants; 

(iv) Grasses; 

(v) Agricultural residues; 

(vi) Animal wastes and other waste 
materials, and 

(viii) Municipal solid waste” 

Examples of cellulosic biomass source 
material include rice straw, switch 
grass, and wood chips. Ethanol made 
from these materials would qualify 
under the definition as cellulosic 
ethanol. In addition to the above sources 
of feedstocks for cellulosic biomass 
ethanol, the Act’s definition also 
includes animal waste, municipal solid 


wastes, and other waste materials While - 


these materials may or may not contain 
cellulosic material, their inclusion in 
the definition requires that ethanol 
made from such sources be treated as 
cellulosic biomass ethanol under the - 
regulations. ‘Other waste materials” 
generally includes waste material such 
as sewage sludge, waste candy, and 
waste starches from food production, 
but for purposes of the definition of 
cellulosic ethanol discussed in III.B.1.b 
below, it can also mean waste heat 
obtained from an off-site combustion 
process. 

Although the definitions of 
“cellulosic biomass ethanol” and 
“waste derived ethanol’’ both include 
animal wastes and municipal solid 
waste in their respective lists of covered 
feedstocks, there remains a distinction 
between these types of ethanol. If the 
animal wastes or municipal solid wastes 
contain cellulose or hemicellulose, the 
resulting ethanol can be termed 
“cellulosic biomass ethanol.” If the 
animal wastes or municipal solid wastes 
do not contain cellulose or 
hemicellulose, then the resulting 
ethanol is labeled ‘‘waste derived 
ethanol.” 

b. Ethanol Made From Any Feedstock 


in Facilities Run Mostly With Biomass- 


Based Fuel. The definition of cellulosic 
biomass ethanol in the Act also provides 
that ethanol made at any facility— 
regardless of whether cellulosic 


feedstock is used or not—may be 


defined as cellulosic if at such facility 
“animal wastes or other waste materials 
are digested or otherwise used to 
displace 90 percent or more of the fossil 
fuel normally used in the production of 
ethanol.” The statutory language 
suggests that there are two methods 
through which “‘animal and other waste 
materials’ may be considered for 
displacing fossil fuel. The first method 


_ is the digestion of animal wastes or 


other waste materials. EPA proposes to 
interpret the term “digestion” to mean 
the conversion of animal or other wastes 
into methane, which can then be 
combusted as fuel. We base our 
interpretation on the practice in 
industry of using anaerobic digesters to 
break down waste products such as 
manure into methane. Anaerobic 
digestion refers to the breakdown of 
organic matter by bacteria in the 
absence of oxygen, and is used to treat 
waste to produce renewable fuels. We 
note also that the digestion of animal 
wastes or other waste materials to 
produce the fuel used at the ethanol 
plant does not have to occur at the plant 
itself. Methane made from animal or 
other wastes offsite and then purchased 
and used at the ethanol plant would 
also qualify. 

The second method is suggested by 
the term “otherwise used” which we 
propose to interpret as meaning (1) the 
direct combustion of the waste materials 
as fuel at an ethanol plant, or (2) the use 
of thermal energy that itself is a waste 
product; e.g., waste heat that is obtained 
from an off-site combustion process 
such as a neighboring plant that has a 
furnace or boiler from which the waste 
heat is captured. With respect to the 
first meaning, waste materials from tree 
farms (tops, branches, limbs, etc), or 
waste materials from saw mills 
(sawdust, shavings and bark) as well as 
other vegetative waste materials such as 
corn stover, or sugar cane bagasse, could 
be used as fuel for gasifier/boiler units 
at ethanol plants, since they are waste 
materials and would not be used as a 
feedstock to carbohydrate-based ethanol 
plants. Although such waste materials 
conceivably could be feedstocks to a 
cellulosic ethanol plant, its use as a fuel 
at a carbohydrate based ethanol plant 
does not subvert the intent of the 
definition.'+ 


14 Qn the other hand, wood from plants or trees 
that are grown as an energy crop may not qualify 
as a waste-derived fuel in an ethanol facility 
because such wood would not qualify as waste 
materials under this portion of the definition. 
Under the definition of renewable fuels and . 
cellulosic biomass ethanol, however, such wood 
material could serve as a feedstock in a cellulosic 
ethanol plant, since these definitions do not restrict 
such feedstock to waste materials only. 
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Today’s regulations will require 
owners of ethanol plants to keep records 
of fuel use to ensure compliance with 
and enforcement of this provision of the 
definition of cellulosic ethanol. Due to 
potential enforcement-related problems 
associated with application of this 
component of the definition of 
cellulosic ethanol to foreign facilities, 
we intend for the final rule to develop 
compliance and enforcement related 
safeguards similar to those set forth in 
proposed 80.1165(f), (g), (h) and (j), and 
with additional inspection, audit, 
recordkeeping and reporting safeguards 
to verify compliance with the 
requirements on fuel use at foreign 
facilities. We seek comment on the most 
effective means of doing this. Because of 
the difficulty of implementing these 
safeguards, however, we also solicit 
comment on a provision that would 
limit the application of this definition of 
cellulosic ethanol only to ethanol plants 
in the U.S. 

Regarding the use of waste heat as a 
source of thermal energy, we note that 
there may be situations in which an off- 
site furnace, boiler or heater creates 
excess or waste heat that is not used in 
the process for which the thermal 
energy is employed. For example, a 
glass furnace generatega significant 
amount of waste heat that often goes 
unused. We are proposing to include 
waste heat in the definition of “other 
waste materials’, and also that waste 
heat captured and used as a source of 
thermal energy in an ethanol plant 
would satisfy the requirement of other 
waste materials being ‘‘otherwise used’”’ 
to make ethanol. Although the source of 
the waste heat is ultimately a fossil fuel 
in most cases, we recognize that without 
the capture of the heat and subsequent 
use in the ethanol plant, that energy 
would be unused, and the ethanol plant 
would consume the equivalent amount 
of fossil fuel. Thus, for the same amount 
of fossil fuel consumption at the off-site 
plant, heat energy capture would result 
in displacement of fossil fuel use at the 
ethanol plant. Because of potential 
confusion identifying thermal energy 
that is waste heat from fossil fuel 
combustion sources on site (i.e., at the 
ethanol plant itself), we are limiting this 
proposal to waste heat captured at off- 


_ site plants. The Agency solicits 


comment on our proposal to consider - - 
waste heat in the definition of ‘‘other 
waste materials”’. 

‘We propose to interpret the term 
“fossil fuel normally used in the 
production of ethanol” to mean fossil 
fuel used at the facility in the ethanol 
production process itself, rather than 
other phases such as trucks transporting 
product, and fossil fuel used to grow 


and harvest the feedstock. Therefore the 
diesel fuel that trucks consume in 
hauling wood waste from sawmills to 
the ethanol facility would not be 
counted in determining whether the 
90% displacement criteria has been met. 
We are interpreting it in this way 
because we believe the accounting of 
fuel use associated with transportation 
and other life cycle activities would be 
extremely difficult and in many cases 
impossible.'5 The Agency solicits 
comments on this aspect of our 
approach in accounting for fossil fuel 
displacement. 

Based on the operation of ethanol 
plants, we are viewing this definition to 
apply to waste materials used to 
produce thermal energy rather than 
electrical energy. Electrical usage at 
ethanol plants is used for lights and_ 
equipment not related to the production 
of ethanol. Also, the calculation of fossil 
fuel used to generate such electrical 
usage would be difficult because it is 
not always possible to track the source 
of electricity that is purchased off-site. 
We are therefore proposing that the 
displacement of 90 percent of fossil 
fuels at the ethanol plant means those 
fuels consumed on-site and that are 
used to generate thermal energy used to 
produce ethanol. The term “‘fossil fuel 
normally used in the production of 
ethanol” in today’s proposal means 
fossil fuel that is combusted at the 
facility itself to produce thermal energy. 
Owners are required to keep records of 
fuel (waste-derived and fossil fuel) used 
for thermal energy for verification of 
their claims. They will also be required 
to track the fossil fuel equivalent of the 
waste heat captured and used in the 
ethanol process. Since such waste heat 
would typically be purchased through 
agreement with the off-site owner, we 
do not feel it burdensome for owners to 
track such information. Owners would 


therefore calculate the amount of energy | 


in Btu’s associated with waste-derived 
fuels (including the fossil fuel 
equivalent waste heat), and divided by 
the total energy in Btus used to produce 
ethanol in a given year. Holders of RINs 
associated with the sale or trade of such 
cellulosic ethanol would get the benefit 
of the 2.5 credit (through 2012 when 
such credit is valid). 

In the event that the requirements of 
90 percent displacement of fossil fuel 
are not met, the owner of a facility 
producing such ethanol would be 


15 In Section IX of today’s preamble we discuss 
our analysis of the lifecycle fuel impacts of the RFS 
rule, with respect to greenhouse gas (GHG) 
emissions. While we do account for fuel used in 
hauling materials to ethanol plant in our analysis, 
we are using average nationwide values, rather than 
data collected for individual plants. 


required to obtain additional RINs to 
make up whatever deficit exists for 
those RINs sold or traded with a value 
of 2.5. Assuming this is made up, then 
holders of the RINs associated with the 
ethanol the plant produced in the 
previous year would not be affected. We 


solicit comment on this proposed 


approach. 

c. Ethanol that is made from the non- 
cellulosic portions of animal, other 
waste, and municipal waste. ‘‘Waste 
derived ethanol” is defined in the Act 
as ethanol derived from ‘‘animal wastes, 
including poultry fats and poultry 
wastes, and other waste materials; 

* * * or municipal solid-waste.” Both 
animal wastes and municipal solid 
waste are also listed as allowable 
feedstocks for the production of 
“cellulosic biomass ethanol.” The 
determination of the appropriate 
category of ethanol is based on whether 
the feedstocks on question contain 
cellulose or hemicellulose that is used 
to make the ethanol. Thus, if the ethanol 
is made from the non-cellulosic portions 
of animal, other waste, or municipal 
waste, it is labeled “waste derived - 
ethanol.” 


2. What Is Biodiesel? 


The definition of renewable fuel in 
the Act includes corn-based and 
cellulosic biomass ethanol, waste 
derived ethanol, and the renewable fuel 
portion of blending components derived 
from renewable fuel. Biodiesel is also 
specifically named as being included in 
the Act’s definition of renewable fuel. 
The Act states that ‘“‘The term 


. ‘renewable fuel’ includes * * * 


biodiesel (as defined in section 312(f) of 
the Energy Policy Act of 1992.” This 
definition, as modified by Section 1515 
of the Energy Act states: 

The term “biodiesel” means a diesel 
fuel substitute produced from 
nonpetroleum renewable resources that 
meets the registration requirements for 
fuels and fuel additives established by 
the Environmental Protection Agency 
under section 7545 of this title, and 
includes biodiesel derived from animal 
wastes, including poultry fats and 
poultry wastes, and other waste 
materials, or municipal solid waste and 
sludges and oils derived from 
wastewater and the treatment of 
wastewater. 

This definition of biodiesel would 
include both mono-alky! esters which 
meet ASTM specification D-6751 16 (the 
most common meaning of the term 


16 In the event that the ASTM specification D— 
6751 is succeeded with a different number in the 
future, EPA may revise the regulations accordingly 
at such time. : 
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“‘biodiesel’’) that have been registered 
with EPA, and any non-esters that are 
intended for use in engines that are 
designed to run on conventional, 
petroleum-derived diesel fuel, have 
been registered with the EPA, and are 
made from any of the feedstocks listed 
above. 

To implement the above definition of 
biodiesel in the context of the RFS 
rulemaking while still recognizing the 
unique history and role of mono-alkyl 
esters meeting ASTM D-6751, we 
propose to divide the Act’s definition of 
biodiesel into two separate parts: 
biodiesel (mono-alky] esters) and non- 
ester renewable diesel. The combination 
of “biodiesel (mono-alkyl esters)” and 
“non-ester renewable diesel”’ in the 
regulations would fulfill the Act’s 
definition of biodiesel. The Agency 
solicits comment on this approach and 
specifically asks whether the “non-ester 
renewable diesel’’ definition be 
referenced explicitly to ASTM D-975. 

a. Biodiesel (Mono-Alky] Esters). 
Under this part, the term “‘biodiesel 
(mono-alkyl esters)’ means a motor 
vehicle fuel which: (1) Meets the 
registration requirements for fuels and 
fuel additives established by the 
Environmental Protection Agency under 
section 7545 of this title (Clean Air Act 
Section 211); (2) is a mono-alky] ester; 
(3) meets ASTM specification D-6751- 
02a; (4) is intended for use in engines 
that are designed to run on 
conventional, petroleum-derived diesel: 

’ fuel, and (5) is derived from 
nonpetroleum renewable resources 
including, but not limited to, animal 
wastes, including poultry fats and 
poultry wastes, and other waste 
materials, or municipal solid waste and 
sludges and oils derived from 
wastewater and the treatment of 
wastewater. 

b. Non-Ester Renewable Diesel. The 
term “non-ester renewable diesel’”’ 
means’a motor vehicle fuel which: (1) 
Meets the registration requirements for 
fuels and fuel additives established by 

_ the Environmental Protection Agency 
under section 7545 of this title (Clean 
Air Act Section 211); (2) is not a mono- 
alkyl ester; (3) is intended for use in 
engines that are designed to run on 
conventional, petroleum-derived diesel 
fuel, and (4) is derived from 
nonpetroleum renewable resources 
including, but not limited to, animal 
wastes, including poultry fats and 
poultry wastes, and other waste 
materials, or municipal solid waste and 
sludges and oils derived from 
wastewater and the treatment of 
wastewater. Current examples of a non- 
ester renewable diesel include: 

“renewable diesel” produced by the 


Neste process, or diesel fuel produced 
by processing fats and oils through a 
refinery hydrotreating process. 


3. Is Motor Fuel That Is Made From a 
Renewable Feedstock a Renewable 
Fuel? 


We interpret the statutory definition 
of renewable fuels to include all 
gasoline or diesel that is made from a 
class of feedstocks called ‘“‘biocrudes”’, 
which are defined as biologically 
derived feedstocks (such as fats and 
greases). We are providing a definition 
of “‘biocrude-based renewable fuels”’ to 
mean gasoline or diesel products 
resulting from the processing of 
biocrudes in production units within 
refineries that process crude oil and 
other petroleum based feedstocks and 
which make gasoline and diesel fuel.17 
A particular batch of biocrude used as 
feedstock to a production unit would 
replace crude oil or other petroleum 
based feedstocks which ordinarily 
would be the feedstock in that process 
unit. The non-ester renewable diesel 
defined in Section III.B.2.b above could 
be one such type. 


We are assuming that all of the 
biocrude used as a feedstock in a 
refinery unit will end up as a biocrude- 
based renewable fuel. Rather than 
requiring the refiner to document what 
portion of the biocrude-based renewable 
fuel is other than diesel or gasoline (e.g., 
jet fuel), we are proposing to have the 
volume of the biocrude itself count as 
the volume of renewable fuel produced 
for the purposes of determining the 
volume block codes that are in the RIN 
(discussed in further detail in Section 
IlI.D). While this approach may result in 
some products such as jet fuel being 


‘counted as renewable fuel, we believe 


the majority of the products produced 
will be motor vehicle fuel because we 
assume refiners who elect to use 
biocrudes would do so to help meet the 
requirements of this rule. Furthermore, 
both diesel and gasoline presently make 
up about 85 percent of the product slate 
of refineries on average. This amount 
that has been steadily increasing for 
over time, and we expect that the 
percentage will continue to increase as 
demand for gasoline and diesel 
increases. 


We are also proposing that the 


’ Equivalence Value assigned to biocrude- 


based renewable fuels be designated as 
1.0, despite the fact that they might 
warrant a higher value based on their 


energy content as described in the next 


17 Gisle Will to he 


registered under the provisions contained in 40 CFR 


79 Part 4 before they can be sold commercially. 


' section.18 This approach should balance 


out the likelihood that some of the 
biocrude-based renewable fuel is not a 
motor vehicle fuel. 


4. What Are “Equivalence Values”’ for 
Renewable Fuel? 


One question that EPA must address 
is how to count volumes of renewable 
fuel in determining compliance with the 
renewable volume obligation. For 
instance, the Act stipulates that every 
gallon of cellulosic ethanol should 
count as if it were 2.5 gallons for RFS 
compliance purposes. The Act does not 
stipulate similar values for other 
renewable fuels, but as described below 
we believe it is appropriate to do so. 

We are proposing that the 
“Equivalence Values”’ for different 
renewable fuels be based on their energy 
content in comparison to the energy 
content of ethanol, and adjusted as 
necessary for their renewable content. 
The result is an Equivalence Value for 
corn ethanol of 1.0, for biobutanol of 
1.3, for biodiesel (mono alkyl ester) of 
1.5, and for cellulosic ethanol of 2.5. 
However, the methodology can be used 
to determine the appropriate 
equivalence value for any other 
potential renewable fuel as well. 

This section describes why we believe 
that the use of laine energy content is 
appropriate under the Act, and our 
investigation of the alternative use of 
lifecycle analyses as the basis of 
Equivalence Values. _ 

a. Authority Under The Act To 
Establish Equivalence Values. We are 
proposing that Equivalence Values be 
assigned to every renewable fuel to . 
provide an indication of the number of 
gallons that can be claimed for 
compliance purposes for every physical 
gallon of renewable fuel. An 
Equivalence Value of 1.0 would mean 
that every physical gallon of renewable 
fuel would count as one gallon for RFS 
compliance purposes. An Equivalence 
Value greater than 1.0 would mean that 
every physical gallon of renewable fuel 
would count as more than one gallon for 
RFS compliance purposes, while a value 
less than 1.0 would count as less than 
one gallon. 

We are interpreting the Act as 
allowing EPA to develop. Equivalence 
Values according to the methodology 
discussed below. We believe that the 
use of Equivalence Values is consistent 
with the intent of Congress to treat 
different renewable fuels differently in 
different circumstances, and to provide 


18 With respect to biodiesel, however, since such 


_fuel is typically not made in a traditional 


petroleum-based refinery, it would not be a 
biocrude-based renewable fuel and would thus not 
be limited to the 1.0 Equivalence Value. 
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incentives for use of renewable fuels in 
certain circumstances, as evidenced by 


- those specific circumstances addressed 


by Congress. The Act has several 
provisions that provide for mechanisms 
other than straight volume measurement 
to determine the value of a renewable 
fuel in terms of RFS compliance. For 
example, 1 gallon of cellulosic biomass 
or waste derived ethanol is to be treated 
as 2.5 gallons of renewable fuel. EPA is 
also required to establish an 
“appropriate amount of credits” for 
biodiesel, and to provide for “an - 
appropriate amount of credit’’ for using - 
more renewable fuels than are required 
to meet your obligation. EPA is also to 
determine the “renewable fuel portion” 
of a blending component derived from 

a renewable fuel. All of these statutory 
provisions provide evidence that ; 
Congress did not limit this program 
solely to a straight volume measurement 
of gallons in the context of the RFS 


program for certain specified 


circumstances. 

The Act is unclear as to whether a 
straight gallon measurement is required 
in circumstances other than those 


_ specified by Congress. We believe the . 


Act can and should be interpreted to 
allow the use of Equivalence Values in . 
those circumstances. First, this is 
consistent with the way Congress 
treated the various specific 
circumstances noted above, and thus is 
basically a continuation of that process. 
Second, EPA does not believe that 
providing such an Equivalence Value 
for this small volume of renewable fuel 
will interfere in any way with meeting 
the total national volume goals for usage 
of renewable fuel. We are proposing to 
use an Equivalence Value of 1.0 for 
ethanol other than cellulosic biomass or 
waste derived ethanol, and we expect 
that there will only be very limited 
additional situations where an 
Equivalence Value other than 1.0 is 
used. As a result, this approach is a 
reasonable way for the RFS program to 
ensure that the total volume of 
renewable fuels will be used as required 
under the Act. 

b. Energy Content and Renewable 
Content as the Basis for Equivalence 
Values. We believe it is appropriate to 
base the Equivalence Value assigned to 
a particular renewable fuel on the 
degree to which the renewable fuel 


‘ supplants the petroleum content of fuel 


used in a motor vehicle. This is 
consistent with the Act’s definition of 
renewable fuel, which refers to the | 
degree to which it is directly used to 
replace or reduce the quantity of fossil 
fuel present in a fuel mixture used to 
operate a motor vehicle. The degree to 
which the fossil fuel is replaced is best 


represented by its relative energy © 


content. To appropriately account for 
the different energy contents of different 
renewable fuels as well as the fact that 
some renewable fuels actually contain 
some non-renewable content, we 
propose to calculate Equivalence Values 
using both the renewable content of a 
renewable fuel and its energy content. 
This section describes our proposal for 
calculating the Equivalence Values. 

In order to take the energy content of 
a renewable fuel into account when 
calculating the Equivalence Values, we 
must identify an appropriate point of 
reference. Ethanol would be a 
reasonable point of reference as it is 
currently the most prominent renewable 
fuel in the transportation sector, and it 
is likely that the authors of the Act saw 
ethanol as the primary means through 
which the required volumes would be 
met in at least the first years of the RFS 


program. By comparing every renewable - 


fuel to ethanol on an equivalent energy 
content basis, each renewable fuel could 
be assigned an Equivalence Value that 
precisely accounts for the amount of 
petroleum in motor vehicle fuel that is 
reduced or replaced by that renewable 
fuel in comparison to ethanol. To the 
degree that corn-based ethanol 
continues to dominate the pool of 
renewable fuel, this approach would 
allow actual volumes of renewable fuel 
to be consistent with the volumes 
required by the Act while still allowing 
some renewable fuels to be attributed a 
higher value in terms of RFS 
compliance to the extent that they have 
a higher energy content than ethanol. 

Equivalence Values should also 
account for the renewable content of 
renewable fuels, since the presence of 
any non-renewable content impairs the 
ability of the renewable fuel to replace 
or reduce the quantity of fossil fuel 
present in a fuel mixture used to operate 
a motor vehicle. The Act specifically 
states that only the renewable fuel 
portion of a blending component should 
be considered part of the applicable 
volume under the RFS program. We 
have interpreted this to mean that every 
renewable fuel should be evaluated at 
the molecular level to distinguish 
between those components that were 
derived from a renewable feedstock, 
versus those components that were 
derived from a fossil fuel feedstock. 
Along with energy content in 
comparison to ethanol, the relative 
amount of renewable versus non- 
renewable content can then be used 
directly as the basis for the Equivalence 
Value. 

We propose that the calculation of 
Equivalence Values should 
simultaneously take into account both 


the renewable content of a renewable 
fuel and its energy content in 
comparison to ethanol. To accomplish 
this, we propose the following formula: 


EV = (Rrr/ Rew) x (ECrr/ 


Where: 

EV = Equivalence Value for the renewable 
fuel. 

Rrr = Renewable content of the renewable 
fuel, in percent. 

Ren = Renewable content of ethanol, in 
percent. 

ECgr = Energy content of the renewable fuel, 
in Btu per gallon (LHV). 

ECgn = Energy content of ethanol, in Btu per 
gallon (LHV). 


R is a measure of that portion of a 
single renewable fuel molecule which 
can be considered to have come from a 
renewable source. Since R is being 
combined with relative energy content 
in the formula above, the value of R 
cannot be based on the weight fraction 
of the renewable atoms in the molecule, 
but rather must be based on the energy 
content of those atoms. As a result the 
calculation of R for any particular 
renewable fuel requires an analysis of 
the chemical process through which it 
was produced. A detailed explanation of 
calculations for R and several examples 
are given in a technical memorandum in 
the docket 19. 


In the case of ethanol, denaturants are 
added to preclude its use as food. 
Denaturants are generally a fossil-fuel 
based, gasoline-like hydrocarbon in 
concentrations of 2—5 volume percent, 
with 5 percent being the most common 
historical level. In general this would 
mean that the Equivalence Value of 
ethanol would be 0.95. However, we 
believe.that the Equivalence Value for 
ethanol should be specified as 1.0 
despite the presence of a denaturant. 
First, as stated above, ethanol is 
expected to dominate the renewable fuel 
pool for at least the next several years, 
and it is likely that the authors of the 
Act recognized this fact. Thus it seems 
likely that it was the intent of the 
authors of the Act that each physical 
gallon of denatured ethanol be counted 
as one gallon for RFS compliance 
purposes. Second, the accounting of 
ethanol has historically ignored the 
presence of the denaturant. For 
instance, under Internal Revenue 
Service (IRS) regulations the denaturant 
can be counted as ethanol by parties 
filing claims to the IRS for the Federal 
excise tax credit. Also, EIA reporting 
requirements for ethanol producers 


19 “Calculation of equivalence values for 
renewable fuels under the RFS program”, memo 
from David Korotney to EPA Air Docket OAR— 
2005-0161. 
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allow them to include the denaturant in 
their reported volumes. 

Since we are proposing that 
denatured ethanol be assigned an 
Equivalence Value of 1.0, this must be 
reflected in the values of Rew and ECE. 
We have calculated these values to be 
93.1 percent and 77,550 Btu/gal, 
respectively. Details of these 
calculations can be found in the 
aforementioned technical memorandum 
to the docket. 

The calculation of the Equivalence 
Value for a particular renewable fuel 
can lead to values that deviate only 
slightly from 1.0, and/or can have 
varying degrees of precision depending 
on the uncertainty in the value of R or 
ECrr. We are therefore proposing three 
simplifications to streamline the 
application of Equivalence Values in the 
context of the RFS program. First, 
consistent with our approach to the R 


value for ethanol, we are proposing that _ 


all Equivalence Values calculated to be 
in the range of 0.9—1.2 be treated as if 
they were exactly 1.0. This approach 
would eliminate many of the 
complexities described in Section III.D.2 
that are associated with using renewable 
fuels for RFS compliance purposes that 
have an Equivalence Value other than 
1.0. Second, we propose that several 
bins be created for renewable fuels with 
Equivalence Values above 1.0. These 
bins would replace the calculated 
Equivalence Values with standardized 
ones to account for uncertainty in the 
calculations as well as to simplify their 
application. We propose that the bins be 
1.0, 1.3, 1.5, and 1.7. Each renewable 
fuel would be assigned to the bin that 
is closest to its calculated Equivalence 
Value. Finally, we propose that all 
Equivalence Values, if any, which are 
calculated to be less than 0.9 be 
rounded to the first decimal place. 
Using the methodology described 
above, we calculated the Equivalence 
Values for a number of different 
renewable fuels expected to be in use 
over the next few years, and modified 
them according to our proposed 
rounding protocols. These are shown in 
the table below. 


TABLE EQUIVA- 
LENCE VALUES FOR SOME RENEW- 
ABLE FUELS 


Equivalence 
Value (EV) 
Cellulosic biomass ethanol or 
waste-derived ethanol ....... 2.5 
Ethanol from corn, starches, 
or sugar 1.0 
Biodiesel (mono alkyl ester) 1.5 
Non-ester renewable diesel .. 
Butanol 1.3 


TABLE EQuiIVvA- 


LENCE VALUES FOR SOME RENEW- 
ABLE FUELS—Continued 


Equivalence 
Value (EV) © 


ETBE from corn ethanol 0.4 


Since there are a wide variety of 
possible renewable fuels that could 
qualify under the RFS program, there 
may be cases in which a party produces 
a renewable fuel not shown in Table 
III.B.4—1. In such cases we propose to 
allow the producer to submit a petition 
to the Agency describing the renewable 
fuel, its feedstock and production 
process, and the calculation of its 
Equivalence Value. The Agency would 
review the petition and assign an 
appropriate Equivalence Value to the 
renewable fuel based on the proposed 
rounding protocols described above. 


-Regarding publication of the newly 


assigned Equivalence Value, we could 
publish it in the Federal Register at the 
same time as the annual standard is 
published each November. We request 
comment on whether publishing new 
Equivalence Values in this manner is 
appropriate. 

Regarding biodiesel (mono alkyl 
esters), we also considered an additional 
approach in setting the Equivalence 
Value. Since ethanol! derived from waste 
products such as animal wastes and 
municipal solid waste will be assigned 
an Equivalence Value of 2.5 based on a 
requirement in the Act, it might be 
appropriate to create a parallel 
provision for biodiesel made from 
wastes. Under this approach, biodiesel 
made from waste products would be 
assigned an Equivalence Value of 2.5 
through 2012. Currently, waste products 
(for example, poultry fats and poultry 
wastes, municipal solid waste, or 
wastewater sludge) make up less than 
10 percent of biodiesel feedstocks. This 
approach would have the effect of 
incentivizing the use of waste products 
and recycled biomass to make biodiesel. 
Beyond the RFS program, it could also 


set a precedent to promote recycling and . 


waste conservation. While we are not 
proposing to set the Equivalence Value 
for waste-derived biodiesel at 2.5 in 
today’s action, we nevertheless believe 
that this approach has merit and request 
comment on it. 

c. Lifecycle Analyses as The Basis for 
Equivalence Values. Although we are 
proposing that Equivalence Values be 

ed on energy content relative to 
ethanol and renewable content, some 
stakeholders have suggested that 
Equivalence Values should be based on - 
lifecycle analyses. Such an approach 


may have merit, but it would also raise 
a number of challenges. Consequently, 
we are inviting comment here not only 
on the merit and basis for setting 
equivalence values on a lifecycle basis, 
but also the appropriate means of doing 
so. 

Lifecycle analyses involve an 
examination of fossil fuel used, and 
emissions generated, at all stages of a 
renewable fuel’s life. A typical lifecycle 
analysis examines production of the 
feedstock, its transport to a conversion 
facility, the conversion of the feedstock 
into renewable motor vehicle fuel, and 
the transport of the renewable fuel to 
the consumer. At each stage, every 
activity that consumes fossil fuels or 
results in emissions is quantified, and 
these energy consumption and emission 
estimates are then summed over all 
stages. By accounting for every activity 
associated with renewable fuels over 
their entire life, we can assess 
renewable fuels in terms of not just their 
impact within the transportation sector, 
but across all sectors, and thus for the 
nation as a whole. In this way they 
provide a more complete picture of the 
potential impacts of different fuels or 
different fuel sources. 

Advocates for using lifecycle analyses 
for setting the Equivalence Values for 
different renewable fuels indicate that 
there could be several advantages to this 
approach. First, doing so could create an 
incentive for obligated parties to choose 
renewable fuels having a greater ability 
to reduce fossil fuel use or resulting 
emissions, since such renewable fuels 
would have higher Equivalence Values 
and thus greater value in terms of 
compliance with the RFS requirements. 
The preferential demand for renewable 
fuels having higher Equivalence Values 
could in turn spur additional growth in 
production of these renewable fuels. 
Second, using lifecycle analyses as the 
basis for Equivalence Values could 
orient the RFS program more explicitly 
towards reducing fossil fuel use or 
emissions. 

At the same time, the use of lifecycle 
analyses to establish the Equivalence 
Values for different renewable fuels also 
raises a number of issues. For instance, 
lifecycle analyses can be conducted 
using several different metrics, 
including total fossil fuel consumed, 
petroleum energy consumed, criteria 
pollutant emissions (e.g., VOC, NOx, 
PM) carbon dioxide emissions, or 
greenhouse gas emissions. Each metric 
would result in a different Equivalence 
Value for the same renewable fuel. At 
the present time there is no consensus 
on which metric would be most 
appropriate for this purpose. 
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There is also no consensus on the 
approach to lifecycle analyses 
themselves. Although we have chosen 
to base our lifecycle analyses on 
Argonne National Laboratory’s GREET 
model for the reasons described in 
Section IX, there are a variety of other 
lifecycle models and analyses available. 
The choice of model inputs and 
assumptions all have a bearing on the 
results of lifecycle analyses, and many 
of these assumptions remain the subject 
of debate among researchers. Lifecycle 
analyses must also contend with the fact 
that the inputs and assumptions 
generally represent industry-wide 
averages even though energy consumed 
and emissions generated can vary 
widely from one facility or process to 
another. There currently exists no single 
body, governmental or otherwise, that 
has organized a comprehensive dialogue 
among stakeholders about the 
appropriate tools and assumptions 
behind any lifecycle analyses with the 
goal of coming to agreement. 

Another issue to using lifecycle 
analyses as the basis for Equivalence 
Values pertains to the ultimate impact 
that the RFS program would have on 
petroleum use, fossil fuel use, criteria 
pollutant emissions, and/or emissions of 
GHGs. With a fixed volume of 
renewable fuel required under the RFS 
program, any renewable fuel with an 
Equivalence Value greater than 1.0 
would necessarily mean that fewer 
actual gallons would be needed to meet 
the RFS standard. Thus, the advantage 
per gallon may be offset with fewer 
overall gallons, resulting in no overall 
additional benefit unless the RFS 
standard was simultaneously adjusted. 

Finally, lifecycle analyses of different 
renewable fuels are likely to change 
over time as farming practices and 
process technologies evolve. Significant 
changes would necessitate _ 
corresponding changes in the RFS 
program to adjust the Equivalence 
Values on an ongoing basis which 
would add uncertainty into the long- 
term RIN market. 

We request comment on all issues 


’ associated with the use of lifecycle 


analyses in establishing the Equivalence 
Values for different renewable fuels for 
the RFS program. : 


C. What Gasoline Is Used To Calculate 
the Renewable Fuel Obligation and Who 
Is Required To Meet the Obligation? 


1. What Gasoline Is Used to Calculate 
the Volume of Renewable Fuel Required 
To Meet a Party’s Obligation? 


The Act requires EPA to promulgate 
regulations designed to ensure that 
“gasoline sold or introduced into 


commerce in the United States (except 
in noncontiguous states or territories)” 
contains on an annual average basis, the 
applicable aggregate volumes of 
renewable fuels as prescribed in the 
Act.?° To implement this provision, we 
are proposing that the volume of 
gasoline used to determined the 
renewable fuel obligation include all 
finished gasoline, RFG and 
conventional, produced or imported for 
use in the contiguous United States 
during the annual averaging period. We 
are also proposing to include in the 
volume of gasoline used to determine 
the renewable fuel obligation all 


unfinished gasoline that becomes 


finished gasoline upon the addition of 
oxygenate blended downstream from 
the refinery or importer. This would 
include both unfinished reformulated 
gasoline, called “reformulated gasoline 
blendstock for oxygenate blending,” or 
“RBOB,” and unfinished conventional 
gasoline (e.g. sub-octane conventional 
gasoline), called ‘““CBOB.” 

Under the proposed rule, the volume 
of any other unfinished gasoline or 
blendstock, such as butane, would not 
be included in the volume used to 
determine the renewable fuel obligation, 
except where the blendstock is 
combined with other blendstock or 
finished gasoline to produce finished 
gasoline. Where a blendstock is blended 
with other blendstock to produce 
finished gasoline, RBOB, or CBOB, the 
total volume of the gasoline blend 
would be included in the volume used 
to determine the renewable fuels 
obligation for the blender. Where a 
blendstock is added to finished 
gasoline, only the volume of the 
blendstock would be included, since the 
finished gasoline would have been 
included in the compliance 
determinations of the refiner or importer 
of the gasoline.?1 Gasoline produced or 
imported for use in a noncontiguous 
state or U.S. territory 2? would not be 
included in the volume used to 
determine the renewable fuels 
obligation (unless the noncontiguous 
state or territory has opted-in to the RFS 


20CAA Section 211(0)(2)(A)(i), as added by 
Section 1501(a) of the Energy Policy Act of 2005. 

21 “Gasoline treated as blendstock,” or “GTAB,” 
would be treated as any other blendstock with 
regard to the RFS rule; i.e., where the GTAB is 
blended with other blendstock to produce gasoline, 
the total volume of the gasoline blend, including 
the GTAB, would be included in the volume 
gasoline used to determine the renewable fuel 
obligation for the blender. Where the GTAB is 


* blended with finished gasoline, only the GTAB 


volume would be included. 

22 The noncontiguous states are Alaska and 
Hawaii. The territories are the Commonwealth of 
Puerto Rico, the U.S. Virgin Islands, Guam, 
American Samoa, and the Commonwealth of the 
Northern Marianas. 


program), nor would gasoline, RBOB or 
CBOB exported for use outside the 
United States. 

For purposes of this preamble,-the 


’ various gasoline products (as described 


above) that we are proposing to include 
in the volume of gasoline used to 
determine the renewable fuel obligation 
are collectively called “gasoline.” 

Generally, ethanol and other 
renewable fuels would typically be used 
in gasoline, increasing the volume of the 
entire gasoline blend. We are proposing 
to exclude the volume of renewable 
fuels contained in gasoline from the 
volume of gasoline used to determine 
the renewable fuels obligation. In 
implementing the Act’s renewable fuels 
requirement, our primary goal is to 
design a program that is simple, flexible 
and enforceable. If the program were to 
include renewable fuels in the volume 
of gasoline used to determine the 
renewable fuel obligation, then every 
blender that blends ethanol downstream 
from the refinery or importer would be 
subject to the renewable fuel obligation 
for the volume of ethanol that they 
blend. There are currently 
approximately 1,200 such ethanol 
blenders. Of these blenders, only those 
who blend ethanol into RBOB are 
regulated parties under current fuels 
regulations. Designating all of these 
ethanol blenders as obligated parties 
under the RFS program would greatly 
expand the number of regulated parties 
and increase the complexity of the RFS 
program beyond that which is necessary 
to carry out the renewable fuels 
mandate under the Act. 

The Act provides that the renewable 
fuel obligation shall be ‘“‘applicable to 
refiners, blenders, and importers, as 
appropriate.” 23 For the reasons 
discussed above, we believe it is 
appropriate to exclude downstream 
renewable fuel blenders from the group 
of parties subject to the renewable fuel 
obligation, and to exclude renewable 
fuels from the volume of gasoline used 
to determine the renewable fuel 
obligation. This exclusion would apply 
to any renewable fuels that are blended 
into gasoline at a refinery, contained in 
imported gasoline, or added ata _ 
downstream blending facility. Thus, for 
example, any ethanol added to RBOB or 
CBOB downstream from the refinery or 
importer would be excluded from the 
volume of gasoline used to determine 
the obligation. Any non-renewable fuel 
added downstream, however, would be 
included in the volume of gasoline used 
to determine the obligation. This 
approach has no impact on the total 


23 CAA Section 211(0)(3)(B), as added by Section 
1501(a) of the Energy Policy Act of 2005. 
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volume of renewable fuels required, 
merely on the number of obligated 
parties. We invite comment on the 
proposal to exclude renewable fuels in 
the volume of gasoline subject to the 
renewable fuels obligation. As discussed 
earlier, in a similar manner this volume 
of renewable fuel would also be 
excluded from the calculation 
performed each year by EPA to 
determine the applicable percentage. 


2. Who Is Required To Meet the 
Renewable Fuels Obligation? 


Under the proposed rule, persons who 
meet the definition of refiner, which 
includes blenders who produce gasoline 
by combining blendstocks or blending 
blendstocks into finished gasoline, and 
persons who meet the definition of 
importer under the fuels regulations 
would be subject to the renewable fuel 
obligation. As noted above, blenders 
who only blend renewable fuels 
downstream from the refinery or 
importer would not be subject to the 
renewable fuel obligation. Any person 
that is required to meet the renewable 
fuels obligation is called an “obligated 
party.”” We generally refer to all of the 
obligated parties as refiners and 
importers, as the covered blenders are 
all refiners under the regulations. 

A refiner or importer located in a 
noncontiguous state or U.S. territory 
would not be subject to the renewable 
fuel obligation and thus would not be an 
obligated party (unless the 
noncontiguous state or territory opts-in 
to the RFS program). A party located © 
within the contiguous 48 states that 
“imports” into the 48 states gasoline 
produced or imported by a refiner or 
importer located in a noncontiguous 
state or territory would be an-obligated 
party and must meet the renewable fuel 
obligation for such gasoline. 


3. What Exemptions Are Available 
Under The RFS Program? 


a. Small Refinery and Small Refiner 
Exemption. The Act provides an 
exemption from the RFS standard for 
small refineries during the first five 
years of the program. The Act defines 
small refinery as “a refinery for which 
the average aggregate daily crude oil 
throughput for a calendar year (as 
determined by dividing the aggregate 
throughput for the calendar year by the 
number of days in the calendar year) ~ 
does not exceed 75,000 barrels.”’ 24 
Under the proposed rule, any gasoline 
produced at a refinery that qualifies as 
a small refinery under this definition is 
not counted in determining the 


24CAA Section 211(0)(a)(9), as added by Section 
1501(a) of the Energy Policy Act of 2005. 


renewable fuel obligation of a refiner 
until January 1, 2011. Where a refiner 
complies with the renewable fuel 
obligation on an aggregate basis for 
multiple refineries, the refiner may 
exclude from its compliance 
calculations gasoline produced at any 
refinery that qualifies as a small refinery 
under the RFS program. Beginning in 
2011, small refineries would be required 
to meet the same renewable fuel 
obligation as all other refineries. This 
exemption would apply to any refinery 
that meets the definition of small 
refinery stated above regardless of the 
size of the refining company that owns 
the refinery. Based on information 
currently available to us we expect 42 
small refineries to qualify for this 
exemption. 

In addition to small refineries as 
defined in the Act, we are proposing to 
extend this relief to refiners who meet 
the proposed criteria for small refiner 
status. Under the proposal, a small 
refiner is defined as any refiner who, 
during 2004: (1) Produces gasoline at a 
refinery by processing crude oil through 
refinery processing units; (2) employs 
an average of no more than 1,500 
people, including all employees of the 
small refiner, any parent company and 
its subsidiary companies; and (3) has a 
total crude oil processing capability for 
all of the small refiner’s refineries of 
155,000 barrels per calendar year 
(bpcd). These size requirements were 
established in prior rulemakings and 
were the result of our analysis of small 
refiner impacts. We do not believe that 
there are more than three gasoline 
refineries owned by small refiners that _ 
meet these criteria and that currently 
exceed the 75,000 bpcd crude oil 
processing capability defined by the 
Act. We request comment on whether a 
refiner who has a refinery which 
exceeds the 75,000 bpcd criteria should 
be eligible to apply for a small refiner 


exemption under the RFS program. EPA © 


believes it has this discretion in 
determining an appropriate lead-time 
for the start-up of this program, as well 
as discretion to determine the regulated 
refiners, blenders and importers, “‘as 
appropriate.” 

We are also proposing to allow foreign 
refiners to apply for a small refinery or 
small refiner exemption under the RFS 
program. This would apply to foreign 
refiners that apply for refineries under 
the 75,000 bpcd criteria or foreign 
refiners that apply for small refiner 
status. Under the anti-dumping, MSAT 
and gasoline sulfur rules, foreign 
refiners are allowed to comply with 
certain regulations separately from any 
importer. Additional requirements 
applicable to such foreign refiners are 


included in these rules to-ensure that 
enforcement of the regulations at the 
foreign refinery would not be 
compromised. We are proposing similar 
enforcement-related requirements that 
would apply to foreign refiners that 
apply for a small refinery or small 
refiner exemption. Under the existing 
fuels regulations, few foreign refiners 
have chosen to undertake these 
additional requirenrents, and almost all 
gasoline produced at foreign refineries 
is included in the importers’ 
compliance determinations. We invite 
comment on the value of extending the 
small refinery and small refiner 
exemptions to foreign refiners under the 
RFS program. 

Under the proposed rule, applications 


for a small refinery exemption must be 


received by EPA by September 1, 2007 
for the exemption to be effective in 2007 
and subsequent calendar years. The 
application must inclade 
documentation that the small refinery’s 
average aggregate daily crude oil 
throughput for calendar year 2004 did 
not exceed 75,000 barrels. As long as the 
refinery met the criteria in 2004, it 
would have the exemption through 2010 
regardless of changes in crude 
throughput or ownership. A small 
refinery exemption would be effective 
60 days after receipt of the application 
by EPA unless EPA notifies the 
applicant that the application was not 
approved or that additional 
documentation is required. We are 
proposing to base eligibility on 2004 
data rather than on 2005 data, since it 
was the first full year prior to passage 

of the Energy Act. In addition, some 
refineries’ production may have been 
affected by Hurricane Katrina in 2005. 
We request comment on whether 
multiple-year average should be the 
basis for eligibility. 

As discussed above, refiners that do 
not qualify for a small refinery 
exemption under the 75,000 bpcd 
criteria, but nevertheless meet the 
criteria of a small refiner may apply for 
small refiner status under the RFS rule. 
The application must be received by 
EPA by September 1, 2007 for the 
exemption to be effective in 2007 and 
subsequent calendar years. Like the 
exemption for small refineries, small 
refiner status would be determined 
based on documentation submitted in 
the application which demonstrates that 
the refiner met the criteria for small 
refiner status during the calendar year 
2004. EPA will notify the refiner of 
approval or disapproval of small refiner 
status by letter. Unlike the case for small 
refineries, refiners that receive approved 
small refiner status and subsequently do 
not meet all of the criteria for small 
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_ refiner status (i.e., cease producing 


gasoline from processing crude oil, 
employ more than 1,500 people or 
exceed the 155,000 bpcd crude oil 
capacity limit) as a result of a merger 
with or acquisition of or by another 
entity, are disqualified as small refiners, 
except in the case of a merger between 
two previously approved small refiners. 
As in other EPA programs, where such 
disqualification occurs, the refiner must 
notify EPA in writing no later than 20 
days following the disqualifying event. 
The Act provides that the Secretary of 
Energy must conduct a study for EPA to 


_ determine whether compliance with the 


renewable fuels requirement would 
impose a disproportionate economic 
hardship on small refineries. If the 


study finds that compliance with the 


renewable fuels requirements would 
impose a disproportionate economic 
hardship on a particular small refinery, 
EPA is required to extend the small 
refinery’s exemption for a period of not 
less than two additional years. The Act 
also provides that a refiner with a small 
refinery may at any time petition EPA 
for an extension of the exemption for 
the reason of disproportionate economic 
hardship. In accordance with these 
provisions of the Act, the proposed rule 
includes a process by which refiners 
with small refineries may petition EPA 
for an extension of the small refinery 
exemption. As provided in the Act, the 
proposed rule would require EPA to act 
on the petition not later than 90 days 
after the date of receipt of the petition. 

During the initial exemption period 
and any extended exemption periods, 
the gasoline produced by small 
refineries and refineries owned by 
approved small refiners would be 
subject to the renewable fuel standard. 

Under the proposed rule, the 
automatic five year exemption for small 
refineries, and any extended 
exemptions, may be waived upon 
notification to EPA. In waiving its 
exemption, gasoline produced at a small 
refinery would be included in the RFS 
program and would be included in the 
gasoline used to determine a refiner’s 
renewable fuel obligation. If a refiner 
waives the exemption for their small 
refinery or their exemption as a small 
refiner, the refiner would be ableto 
separate and transfer RINs like any other 
obligated party. If a refiner does not 
waive the exemption, the refiner could 
still separate and transfer RINs, but only 
for the renewable fuel that the refiner 
itself blends into gasoline (i.e. the 
refiner operates as an oxygenate 
blender). 

b. General Hardship Exemption. In 
recent rulemakings, we have included a 
general hardship exemption for parties 


that could demonstrate severe economic 
hardship in complying with the 
standard. We are proposing not to 
include in the RFS program provisions 
for a general hardship exemption. 
Unlike most other fuels programs, the 
RFS program includes inherent 
flexibility since compliance with the 
renewable fuels standard is based on a 
nationwide trading program, without 
any per gallon requirements, and 
without any requirement that the refiner 
or importer produce the renewable fuel. 
By purchasing RINs, obligated parties. 
would be able to fulfill their renewable 
fuel obligation without having to make 
capital investments that may otherwise 
be necessary in order to blend 
renewable fuels into gasoline. We 
believe that sufficient RINs would be . 
available and at reasonable prices, given 
that EIA projects that far greater 
renewable fuels will be used than 
required. Given the flexibility provided 
in the RIN trading program, including 
the provisions for deficit carry-over, and 
the fact that the standard is proportional 
to the volume of gasoline actually 
produced, we believe that there likely 
would be no need for a general hardship 
exemption. We request comment on 
whether there is a need to include a 
general hardship exemption in the RFS 
program. 

c. Temporary Exemption Based On 
Unforeseen Circumstances. In recent 
rulemakings, we have also included a 
temporary exemption based on 
unforeseen circumstances. We are 
proposing not to include such an 
exemption in the RFS program. The 
need for such an exemption would 
primarily be based on the inability to 
comply with the renewable fuels 
standard due to a natural disaster, such 
as a hurricane. However, in the event of 
a natural disaster, we believe that the 
volume of gasoline produced by an 
obligated party would also drop, which 
would result in a reduction in the 


renewable fuel requirement. We believe, 


therefore, that unforeseen 
circumstances, such as a hurricane or 
other natural disaster, would not result 
in a party’s inability to obtain sufficient 
RINs to comply with the applicable 
renewable fuels standard. We request 
comment on whether there would be a 
need to include a temporary exemption 
based on unforeseen circumstances, 
and, in particular, circumstances that 
may affect ethanol producers. 


4. What Are the Opt-In and State Waiver 
Provisions Under the RFS Program? 

a. Opt-in Provisions for 
‘Noncontiguous States and Territories. 
The Act provides that, upon the petition 
of a noncontiguous state or U.S. 


territory, EPA may apply the renewable 
fuels requirements to gasoline produced 
in or imported into that noncontiguous 
state or U.S. territory at the same time 
as, or any time after the effective date of 
the RFS program.?5 In granting such a 
petition, EPA may issue or revise the 
RFS regulations, establish applicable 
volume percentages, provide for 
generation of credits, and take other 
actions as necessary to allow for the 
application of the RFS program in a 
noncontiguous state or territory. 

Today’s proposed rule would 
implement this provision of the Act by 
providing a process wherein the 
governor of a noncontiguous state or 
territory may petition EPA to have the 
state or territory included in the RFS 
program. However, we believe that 
approval of the petition would not 
require a showing other than a request 
to be included in the program. The 
petition must be received by EPA on or 
before October 31 for the noncontiguous 
state or territory to be included in the 
RFS program in the next calendar year. 
A noncontiguous state or territory for 
which a petition is received after 
October 31 would not be included in the 
RFS program in the next calendar year, 
but would be included in the RFS 
program in the following year. For 
example, if EPA receives a petition on 
September 1, 2007, the noncontiguous 
state or territory would be included in 
the RFS program beginning on January 
1, 2008. If EPA receives a petition on 
December 1, 2007, the noncontiguous 
state or territory would be included in 
the RFS program beginning January 1, 
2009. We believe that requiring 
petitions to be received by October 31 
would be necessary to allow EPA time 
to make any adjustments in applicable 
standard. The method for recalculating 
the renewable fuels standard to reflect 
the addition of a state or territory that 
has opted into the RFS program is 
discussed in Section IIIA. 

Where a noncontiguous state or 
territory opts-in to the RFS program, 
producers and importers of gasoline for 
that state or territory would be obligated 


_ parties subject to the renewable fuel 


requirements. All refiners, blenders and 
importers who produce or import 
gasoline for use in a state or territory 
that has opted-in to the RFS program 
would be required to count this volume 
of gasoline in determining their 
renewable fuel obligation, and would be 
able to separate RINs from batches of 
renewable fuels used in gasoline that is 
sold or introduced into commerce in the 


25 CAA Section 211(0)(2)(A){ii), as added by 
Section 1501(a) of the Energy Policy Act of 2005. 
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state or territory that has opted-in to the 
RFS program. ‘ 

Once a petition to opt-in to the RFS 
program is approved by EPA, the state 
or territory would remain in the RFS 
program and be treated as any of the 48 
contiguous states. We request comment 
on the opt-in provisions. 

b. State Waiver Provisions. The 
Energy Act provides that EPA, in 
consultation with the U.S. Department 
of Agriculture (USDA) and the 
Department of Energy (DOE), may waive 
the renewable fuels requirements in — 
whole or in part upon a petition by one 
or more states.by reducing the national 
quantity of renewable fuel required 
under the Act.2® The Act also outlines 
the basic requirements for such a 
waiver, such as a demanstration that 
implementation of the renewable fuels 
requirements would severely harm the 
economy or environment ofa state, a 
region, or the United States, or that 
there is an inadequate domestic supply 
of renewable fuel. 

If EPA approves a state’s petition for 
a waiver of the RFS program, the Act 
stipulates that the national quantity of 
renewable fuel required (Table I.B—1) 
may be reduced in whole or in part. 
This reduction could reduce the 
standard applicable to all obligated 
parties. However, there is no provision 
in the Act that would permit EPA to 
reduce or eliminate any obligations 
under the RFS program specifically for 
parties located within the state that 
petitioned for the waiver. Thus all 
refiners, importers, and blenders located _ 
in the state would still be obligated 
parties if they produce gasoline. In 
addition, an approval of a state’s 
petition for a waiver may not have any 
impact on renewable fuel use in that 
state, since it would not be a prohibition 
on the sale or consumption of renewable 
fuels in that state. In fact the Act 
prohibits the regulations from restricting 
the geographic areas in which 
renewable fuels may be used. 
Renewable fuel use in the state in 
question would thus continue to be 
driven by natural market forces. 

Given that state petitions for a waiver 
of the RFS program are unlikely to affect 
renewable fuel use in that state, we are 
not proposing regulations providing 
more specificity regarding the criteria 
for a waiver, or the ramifications of 
Agency approval of such a waiver in 
terms of the level or applicability of the 
standard. However, states can still 
submit petitions to the Agency for a 
waiver of the RFS requirements under 


26 CAA Section 211(0)(7), as added by Section 
1501 of the Energy Policy Act of 2005. 


the provision in the Energy Act. We 
request comment on this approach. 


D. How Do Obligated Parties Comply 
With the Standard? 


Under the Act, EPA is to establish a 
renewable fuel standard annually, 
expressed as a percentage of gasoline 
sold or introduced into commerce, that 
will ensure that overall a specified total 
national volume of renewable fuels will 
be used in gasoline in the U.S. The Act 
does not require each obligated party to 
necessarily do the blending themselves 
ain order to comply with this obligation. 
The Act envisions a regulatory program 
that would ensure the national volume 
is met as long as a refiner or importer 
ensured that someone used a certain 
volume of renewable fuel, whether it 
was themselves or another party. Under 
the credit trading program required by 
the Act, each obligated party is allowed 
to satisfy its obligations either through 
its own actions or through the transfer 
of credits from others who have more 
than satisfied their individual 
requirements. 

This section describes our proposed 
compliance program. It is based on the 
use of unique renewable identification 
numbers (RINs) assigned to batches of 
renewable fuel by renewable fuel 
producers. These numbers could then 
be sold or traded, and ultimately used 
by any obligated party to demonstrate 


~ compliance with the applicable 


standard. Excess RINs would be 
identical to the credits envisioned by 
the Act. As described below, we believe 
that our approach is consistent with the 
~ language and intent of the Act and 
preserves the natural market forces and 
blending practices that keep renewable 
fuel costs to a minimum. 


1. Why Use Renewable Identification 
Numbers? 


Once renewable fuels are produced or 
imported, there is very high confidence 
they will in fact be blended into 
gasoline or otherwise used as motor 
vehicle fuels, except for exports. 
Renewable fuels are not used for food, 
chemicals, or as feedstocks to other 
production processes. In fact the 
denaturant that must be added to 
ethanol is designed specifically to 
ensure that the ethanol can be used only 
as motor vehicle fuel. In discussions 
with stakeholders, it has become clear 
that other renewable fuels, including 
biodiesel and renewable fuels used in 
their neat (unblended) form, likewise 
are not used for anything other than 
fuel. Therefore if a refiner ensures that 
a certain volume of renewable fuel has 
been produced, in effect they have also 
ensured that this volume will be 


blended into gasoline or otherwise used 
as a motor vehicle fuel. It is therefore 
appropriate for EPA to establish the 
obligation for refiners and importers as 
an obligation to ensure that a certain 
volume of renewable fuel has been 
produced. This will ensure that the total 


- required volume of renewable fuels will 


be used in the U.S., and as discussed 
below has many benefits as far as 
streamlining the program and 
minimizing disruptions to the current 
marketplace for production, 
distribution, and use of renewable fuels. 
Implementing a program that is based 
on ensuring production of a certain 
volume of renewable fuels requires a 
system of volume accounting and 


tracking of renewable fuels. We propose 


that this system be based on the 
assignment of unique numbers to each 
batch of renewable fuel. These numbers 
would be called Renewable 
Identification Numbers or RINs, and 
would be assigned to each batch by the 
renewable fuel producer or importer. 
The use of RINs would allow the 
Agency to measure and track renewable 
fuel volumes starting at the point of 
their production rather than at the point 
when they are blended into 
conventional fuels. Although an 
alternative approach would be to 
measure renewable fuel volumes as they 
are blended into conventional gasoline 
or diesel, measuring renewable fuel 
volumes at the point of production 
provides more accurate measurements 
that can be easily verified as described 
in Section III.D.1.b below. For instance, 
ethanol producers are already required 
to report their production volumes to 
EIA through Monthly Oxygenate 
Reports. This data would provide an 


. independent source for verifying 


volumes. The total number of batches 
and parties involved is also minimized 
in this approach. The total number of 
batches is smallest at the point of 
production, since batches are commonly 
split into smaller ones as they proceed 
through the distribution system to the 
place where they are blended into 
conventional fuel. The number of 
renewable fuel producers is also far 
smaller than the number of blenders. 
‘Currently there are approximately 100 
ethanol plants and 40 biodiesel plants 
in the U.S., compared with 
approximately 1200 blenders.?7 

The assignment of RINs to batches of 
renewable fuel at the point of their 
production also allows those batches to 
be identified according to various 
categories important for compliance 


27 Those blenders who add ethanol to RBOB are 
already regulated under our reformulated gasoline 
regulations. 
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purposes. For instance, the RIN will 
contain a component that specifies 
whether a batch of ethanol was made 
from cellulosic feedstocks. This RIN 
component will be of particular 
importance for 2013 and beyond when 
the Act specifies a national volume 
requirement for cellulosic biomass 
ethanol. The RIN can also identify the 
Equivalence Value of the renewable fuel 
which will often only be known at the 
point of its production. Finally, the RIN’ 
can identify the year in which the batch 
was produced, a critical element of 
determining the applicable time period 
within which RINs are valid for 
compliance purposes. 

Production volumes of renewable 
fuels intended for blending into gasoline 
are an accurate surrogate for volumes 
actually blended into gasoline. In 
addition, production volumes of 
renewable fuels capture those renewable 
fuels used as motor vehicle fuel in their 
neat (unblended) form. Thus we believe 
that this approach would allow us to 
account for all renewable fuels 
consumed in the U.S. because 
renewable fuels always end up being 
used as fuel in the U.S. or exported. 

There are also changes that can occur 
at various times throughout the year in 
the volumes of renewable fuel that are 
in storage. These stock changes involve 
the temporary storage of renewable fuel 
during times of excess. However, these 
stock changes always have a net change 
of zero over the long term since there is 
no economic benefit to stockpiling 
renewable fuels. 

Exports of renewable fuel represent 
the only distribution pathway that could 
impair the use of production asa . 
surrogate for renewable fuel blending 
into gasoline or other use as a motor 
vehicle fuel. However, we believe that 
our proposed approach can account for 
exports through an explicit requirement 
placed upon exporters (discussed in 
Section III.D.4 below). As a result, we 
are confident that our proposed 
approach satisfies the statutory 
obligation that our regulations impose 
obligations on refiners and importers 
that will ensure that gasoline sold or 
introduced into commerce in the U.S. 
each year will contain the volumes of 
renewable fuel specified in the Act. By 
tracking the amount of renewable fuel 
produced or imported, and subtracting 
the amount exported, we will have an 
accurate accounting of the renewable 
fuel actually consumed as motor vehicle 
fuel in the U.S. Exports of renewable 
fuel are discussed in more detail in 
Section IIL.D.4. 

a. RINs Serve the Purpose of a Credit 
Trading Program. According to the Act, 
we must promulgate regulations that 


include provisions for a credit trading 
program. A credit trading program 
would allow a refiner that overcomplied 
with its annual RVO to generate credits 
sepresenting the excess renewable fuel. 
The Act stipulates that those credits 
could then be used within the ensuing 


12 month period, or transferred to 
another refiner that had not blended 
sufficient renewable fuel into its 
gasoline to satisfy its RVO. In this way 


the credit trading program would permit 


current blending practices to continue 
wherein some refiners purchase a 


significant amount of renewable fuel for 
blending into their gasoline while others 


do little or none, thus providing a 
means for all refiners to comply with 
the standard. 

Our proposed RIN-based program 


would fulfill all the functions of a credit 


trading program, and thus would meet 
the Act’s requirements. If at the end of 
a compliance period, a party had more 


RINs than it needed to show compliance 


with its renewable volume obligation, 
these excess RINs would serve the 
function of credits, and could be used, 
banked, or traded in the next 


‘compliance period. RINs could be 


transferred to another party in an 
identical fashion to a credit. However, 
our proposed program provides 
additional flexibility in that it would 
permit all RINs to be transferred 
between parties before they were 
deemed to be in excess of a party’s 
annual RVO at the end of the year. This 
is because a RIN serves two functions: 
it is direct evidence of compliance, and 
after a compliance year is over excess 
RINs serve the function of credits for 


overcompliance. Thus the RIN approach 


has the advantage of allowing real-time 


trading without having to wait until the 


end of the year to determine excess. 


As in other motor vehicle fuels credit 


programs, we are also proposing that 
any renewable producer that generates 
RINs must use an independent auditor 


to conduct annual reviews of the party’s 


renewable production, RIN generation, 


and RIN transactions. These reviews are 
called ‘“‘attest engagements,’’ because the 


auditor is asked to attest to the validity 
of the regulated party’s credit 
transactions. For example, the 


reformulated gasoline program requires. 


attest engagements for refiners and 
importers, and downstream oxygenate 
blenders to verify the underlying 
documentation forming the basis of the 
required reports (40 CFR part 80, 
subpart F). In the case of RIN 
generation, the auditor would be 
required to verify that the number of 
RINs generated matched the volume 
renewables produced, that any extra 
value RINs were appropriately 


generated, and that RINs numbers were 
properly assigned and documented on 
the renewable fuel PTDs as required by 
the regulations. 

b. Alternative Approach To Tracking 
Batches. If we did not implement a RIN- 
based system for uniquely identifying, 
measuring, and tracking batches of 
renewable fuel, the RFS program would 
necessarily require that we measure 
renewable fuel volumes at the point in ~ 
the distribution system where they are 
actually blended into conventional 
gasoline or diesel or used in their neat 
form as motor vehicle fuel. However, 
this alternative approach would create a 
number of significant problems. 

First, the parties obligated to meet the 
standard (refiners, importers, and 
blenders of gasoline) are often not the 
parties who produce renewable fuel or 
blend renewable fuels such as ethanol 
into gasoline. This separation would 
require a mechanism for obligated 
parties to obtain credit for renewable 
fuels blended by non-obligated parties. 
Generally, this would be done through 
contract management. Unfortunately, 
there might be an incentive to 
exaggerate the volumes of renewable 
fuel blended and thus exaggerate the 
number of credits generated. This 
alternative approach might also create 
opportunities for double-counting 
batches of renewable fuel, either 
intentionally or unintentionally. 

Second, as described in Section I, one 
of our guiding principles in designing 
the RFS compliance and trading 
program was to ensure that existing 
business practices could continue to the 
degree possible. With the alternative 
approach described above, some refiners 
might have to significantly change their 
business or production practices to take ~ 
greater control of ethanol blending and, 
therefore, the mechanism for 
compliance with the RFS program. For 
instance, a refiner could establish a 
contract with an oxygenate blender, 
securing the rights to the credits that 
oxygenate blender creates. A refiner 
might also decide to take on more 
blending responsibilities itself. 
However, these approaches would run 
counter to the normal business practices 
that keep fuel costs to a minimum, and 
would thus have a tendency to.increase 
fuel costs. 

Third, tracking renewable fuel 
volumes to identify the date, place, and 


’ volume of blending into gasoline would 


maximize the number of parties 
involved, overly complicating the 
compliance system. There are 
approximately 1200 blenders in the U.S. 
who blend ethanol into gasoline, in 
addition to those that blend biodiesel 
into conventional diesel fuel. Many of 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


55578 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006/ Proposed Rules 


these parties are small businesses that 
have not been regulated in an EPA fuel 
program before. Enforcement efforts 
would necessarily be placed on them, 
imposing upon them the primary 
burden of accurately documenting the 
volumes of renewable fuel that are 
blended into gasoline even though they 
are not obligated for meeting the 
standard. In contrast, under our 

* proposed program blenders would only 
need to keep records of RINs acquired 
with batches. It is our expectation that 
in most cases obligated parties will 
separate the RINs from batches before 
those batches are transferred to 
blenders. Therefore, blenders will only 
have to keep records of RINs for a 
fraction of the renewable fuel produced. 

Fourth, a focus on the point of 
blending would not address renewable 
fuels that need not be blended into 
gasoline or diesel. For example, 
although biodies¢l is generally 
blended into conventional diesel before 
being used as fuel, it can be used in its 
neat form (B100). If volumes of 
renewable fuel were counted only when 
blending into conventional fuel 
occurred, then B100 could never be 
claimed by an obligated party for RFS 
compliance purposes. The same would 
be true of other renewable fuels which, 
although not produced in significant 
quantities today, could play a more 
substantial role in the renewable fuels 
market in the future. Examples of these 
other unblended renewable fuels could 
include renewable diesel made by 
hydrotreating plant oils instead of 
transesterifying them, or a renewable 
gasoline made from a Fischer-Tropsch 
process applied to biogas. 

Finally, a focus on the point of 
blending would not permit cellulose 
biomass ethanol to be distinguished 
from other forms of ethanol. Since the 
Act requires that 250 million gallons of 
cellulosic biomass ethanol be produced 
starting in 2013, this alternative 
approach would require tracking of 
batches of renewable fuel at the 
producer level. 

In a blender-based approach, then, 
special exceptions would need to be 
developed in order for these neat fuels 
to be available for RFS program 
compliante purposes. For instance, a 
system of measuring and tracking neat 
renewable fuel volumes at the point of 
production would likely be necessary. 
This would be no different from a RIN- 
based program for such fuels. 

Our proposed RIN-based program 
would address all these concerns 


28 Mono-alky] esters made from plant or animal 
oils or fats, and which have been registered with the 
EPA for use in highway motor vehicles. 


automatically by shifting the focus of 
accounting to the point of production 
rather than blending. As a result we 
believe that a blender-based alternative 
approach described above is inferior to 
our proposed program. We request 
comment on a RIN-based system for 
uniquely identifying, measuring, and 
tracking batches of renewable fuel for 
compliance purposes. 


2. Generating RINs and Assigning Them 
to Batches 


a. Form of Renewable Identification 
Numbers. Each RIN would be generated 
by the producer or importer of the 
renewable fuel and would uniquely 
identify not only a specific batch, but 
also every gallon in that batch. The RIN 
would consist of a 34-character code 
having the following form: 

RIN: YY Y YCCCCFFFFFBBBBB 

RRDKSSSSSSEEEEEE 

Where: 

YYYY = Calendar year of production or 
import 

CCCC = Company ID 

FFFFF = Facility ID 

BBBBB = Serial batch number 

RR = Code identifying the Equivalence Value 

D = Code identifying cellulosic biomass 
ethanol or waste-derived ethanol 

K = Code identifying extra-value RINs 

SSSSSS = Start of volume block. 

EEEEEE = End of volume block. 


Some examples of RINs are given in 
Section III.E.1.b. 

The company and facility IDs would 
be assigned by the EPA as part of the ~ 
registration process as described in 
Section IV.B. The serial batch number ~ 
would be chosen by the producer and 
would generally be a sequential value 
starting with 000001 at the beginning of 
each year. We have chosen five digits 
for the serial batch number to allow for 
facilities that produce up to a hundred 


thousand batches per year. However, we 


request comment on whether four digits 
would be sufficient. 

The RR, D, and K codes would 
together describe the nature of the 
renewable fuel and the RINs that were 
generated to represent it. The RR code 
would simply represent the Equivalence 
Value for the renewable fuel, multiplied 
by 10 to eliminate the decimal place 
inherent in Equivalence Values. 
Equivalence Values form the basis for 
the total number of RINs that can be 
generated for a given volume of 
renewable fuel, and are described in 
Section III.B.4. 

The D code would identify cellulosic 
biomass ethanol batches as such. Since 
the Act requires that a minimum of 250 
million gallons of cellulosic biomass 
ethanol be consumed starting in 2013, 
obligated parties will need to be able to 


distinguish RINs representing cellulosic 
biomass ethanol from RINs representing 
other types of renewable fuel. This 
requirement is discussed in more detail 
in Section IILA. 

The K code would be used to specify 
whether the RIN represents actual 
gallons of renewable fuel, or instead 
represents extra-value RINs. Extra-value 
RINs arise only in cases where the 
Equivalence Value is greater than 1.0. 
Extra-value RINs are discussed in more 
detail in Section III.D.2.b below. 

The RIN also contains two values that 
together identify the total number of 
gallons in a batch as well as uniquely 
identifying each gallon in that batch.29 
When RINs are first assigned to a batch 
of renewable fuel by its produceror =__ 
importer, the volume start block for that 
batch will in general be 1 (i.e. SSSSSS 
will have a value. of 000001). The 
volume block end is the total volume 
number of gallons in the batch (i.e. for 
a 10,000 gallon batch, EEEEEE would 
have a value of 010000). Thus the single 
RIN assigned to the batch is in effect 
shorthand for all the unique RINs 
assigned to every individual gallon in 


‘the batch. We propose that the number 


of gallons in a batch be standardized to 
60 °F to avoid RIN assignment problems 
associated with volume swell dueto __ 
temperature changes. We have assigned 
six digits to the volume block codes to 
allow batches up to a million gallons in 
size. We request comment on whether a 
fewer number of digits for the SSSSSS 
and EEEEEE codes would be sufficient. 
Since “RIN” can refer to either the 
number assigned to the batch or the 
number representing each gallon in that 
batch, we propose distinguishing 
between a batch-RIN and a gallon-RIN. 
A batch-RIN would be the multi- 
character code written on a product 
transfer document associated with a 
batch of renewable fuel. The batch-RIN 
would include SSSSSS and EEEEEE 
values identifying every (volume- 
standardized) gallon in the batch, each 
of which would be assigned its own 
gallon-RIN. A gallon-RIN would have 
identical SSSSSS and EEEEEE values 
identifying one gallon in a batch. 
approach to RINs permits the 
batch to be divided into smaller batches 
at any point in the distribution system 
while maintaining the assignment of 
unique RINs. For instance, if a 1000 
gallon batch of renewable fuel is 
divided into two 500 gallon batches, the 
volume block start and block end values 


29 RINs represent actual gallons in a batch when 
the RIN is a standard-value RIN. Extra-value RINs 
represent additional gallons in cases where the 
Equivalence Value is greater than Equivalence 
Value is greater than 1.0. See further discussion in 
Section IIL.D.2.b. 


Federal Register / Vol. 


71, No. 184/Friday, September 22, 2006/Proposed Rules 


55579 


in the original batch-RIN would change 
to reflect the batch split. The batch-RIN 
for the first 500 gallon batch would have 
an SSSSSS value of 000001 and an 
EEEEEE value of 000500, while the 
second 500 gallon batch would have an 
SSSSSS value of 000501 and an EEEEEE 


_ value of 001000. Additional batch splits 


would be handled similarly. More 
discussion of batch splits is provided in 
Section III.E.1.b.i. 

b. Generating Extra-Value RINs. In 
general, there is a one-to-one 
correspondence between gallon-RINs 
and physical gallons of renewable fuel 
in a batch. For instance, a 10,000 gallon 
batch of renewable fuel would be 
assigned 10,000 gallon-RINs, and the 
batch-RIN would contain volume block 
start and volume block end values 
summarizing the 10,000 gallon-RINs. 
However, under certain circumstances 
RINs may be generated in addition to 
those that represent the volume of 
renewable fuel actually produced. This 
would occur. in cases where the 
Equivalence Value of the renewable fuel 
in question is greater than 1.0. 
Renewable fuel Equivalence Values are 
discussed in Section III.B.4. 

If a renewable fuel has an Equivalence 
Value greater than 1.0, the incremental 
value above 1.0 can be used to generate 
“extra-value”’ RINs. For instance, the 
Equivalence Value for biodiesel shown 
in Table III.B.4—1 is 1.5. If a biodiesel 
producer made a 1000 gallon batch of 
biodiesel, 1000 standard-value gallon- 
RINs would be assigned to the batch and 
an additional 500 extra-value gallon- 
RINs could also be generated. 

All the RINs generated to represent a 
batch of renewable fuel would contain 
the same RR code representing the 
Equivalence Value of the renewable 
fuel. However, extra-value RINs would 
be treated differently from standard- 
value RINs in two ways. First, the extra- 
value RINs would include a K code that 
identifies them as extra-value RINs, 
distinguishing them from standard- 
value RINs that represent actual gallons 
of renewable fuel. Second, extra-value 
RINs would not be required to be 
transferred along with the batch of 
renewable fuel as it moves through the 
distribution system.° Rather, an extra- 
value RINs could be transferred as an 
independent commodity by the 
producer. This approach would provide 
an incentive for producers to make 
renewable fuels that have a 
comparatively greater value in terms of 
meeting the volume requirements of the 


30 As described in Section III.E below, we are 
proposing that standard-value RINs would be 
assigned to the batch of renewable fuel they 
represent and would be required to be transferred 
with the batch. 


RFS program. Also, by not requiring 
extra-value RINs to be assigned to the 
batches of renewable fuel that they 
represent, batches of renewable fuel can 
continue to have a one-to-one 
correspondence between gallon-RINs 
assigned to the batch and the number of 
physical gallons in that batch. This 
approach can greatly simplify the 
transfer of RINs with batches 
particularly when batch splits occur. 

c. Cases in Which RINs Are Not 
Generated. Although in general every 
(temperature-standardized) gallon of 
renewable fuel produced or imported 
would be assigned a gallon-RIN, there 
are several cases in which a RIN may 
not be assigned. For instance, if a 
renewable fuel producer also operated 
as an exporter, any renewable fuel that 
it produced and exported would not 
need to be assigned a RIN. Since the 
gasoline that is blended with renewable 
fuels under the RFS program must be 
“sold or introduced into commerce”’ 
within the U.S., renewable fuels that are 
exported cannot be claimed by an 
obligated party for compliance 
purposes, and therefore would not need 
to be assigned a RIN. Exports of 
renewable fuel are discussed further in 
Section III.D.4. 

Another case in which a RIN may not 
be assigned to a batch of renewable fuel 
would be if the renewable fuel was 
consumed within the confines of the 


production facility where it was made. ~ 


RINs under today’s proposal would be 
assigned to renewable fuel when it 
leaves the production facility. So long as 
renewable fuel remained at the 
production facility, it would not need to 
be assigned a RIN. 

A third case in which some renewable 
fuel would not be assigned a RIN would 
occur for small volume producers. We 
are proposing that renewable fuel 
producers who produce less than 10,000 
gallons in a year would not be required 
to generate RINs or assign them to 
batches. If they chose to register as a 
renewable fuel producer under the RFS 
program, however, they would be 
subject to all the regulatory provisions 
that apply to all producers, including 
the requirement to assign RINs to 
batches. We request comment on the 
10,000 gallon threshold. 

A fourth case in which some 
renewable fuel would not be assigned a 
RIN could occur when a gasoline or 
diesel blending component is only 
partially derived from a renewable 
source. In such cases the Equivalence 
Value associated with the renewable 
fuel would be less than 1.0, indicating 
that it is produced by combining a 
renewable fuel with a non-renewable 
fossil fuel. For instance, ethyl tertiary 


butyl ether (ETBE) is made from 
combining ethanol with isobutylene. 
The ethanol is generally from corn, and 
the isobutylene is generally from 


petroleum. Equivalence Values are 


discussed in Section III.B.4. In this 

situation only a fraction of the gallons 

of renewable fuel produced would be 
assigned a RIN in proportion to its 

Equivalence Value, with the remaining 

gallons not being assigned a RIN. 

Finally, a renewable fuel whose 
energy content is less than that of 
ethanol might also be assigned an 
Equivalence Value less than 1.0, and as 
a result fewer gallon-RINs would be 
assigned to a batch than physical 
gallons in that batch. For example, 
methanol made from biogenic methane 
(biogas) for use in a methanol vehicle 
would have an energy content less than 
that for ethanol. Although methanol is 
currently used as a fuel in only very 
small quantities, if it was produced from 
renewable feedstocks it would have an 
Equivalence Value less than 1.0. 

If a renewable fuel has a Equivalence 
Value less than 1.0, then gallon-RINs 
could only be assigned to a portion of 
the batch. The number of gallons within 
a batch that could be assigned a RIN 
would be calculated from the following 
formula: 

V,=EVxV; 

Where: 

V. = Volume of the batch that is assigned a 
RIN, in gallons (rounded to the nearest 
whole gallon). 

EV = Equivalence Value for the renewable 

: fuel in question (<1.0). 

V, = Total volume of the batch standardized 
to 60 °F, in gallons. | . 

In such cases, the volume block start 
and volume block end values in the 
batch-RIN (i.e. SSSSSS and EEEEEE 
codes described in Section III.D.2.b) 
would not exactly correspond to the 
volume of the batch. Instead, they 
would cover the first portion of the 
batch. The remaining portion of the 
batch would not be assigned a RIN. For 
clarity in regards to batch splits, a party 
could assign the gallon-RINs to the first- 
out gallons of the batch. Thus if a batch 
split occurred, every gallon drawn out 
of the original batch to form a new, 
smaller batch would be assigned a 
gallon-RIN, up to the point when all the 
available gallon-RINs were assigned to 
the new batch. Any additional gallons 
drawn out of the original batch, or left 
with the original batch, would have no 
associated RINs. However, we are not 
requiring this approach but only offer it 
as one possibility. We propose that | 
parties that have ownership or custody 
of batches of renewable fuel have the 
discretion to split batches and their 
associated RINs in any way, subject to 
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certain restrictions. Batch splits are © 
discussed in more detail in Section 
Ill.E.1.b.i. 


3. Calculating and Reporting 
Compliance 


Under our proposed program, RINs 
would form the basis of the volume 
accounting and tracking system that 
would allow each obligated party to 
demonstrate that they a discharged 
their renewable fuel obligation. This 
section describes how the compliance 
process using RINs would work. Our 
proposed approach to the distribution 
and trading of RINs is covered 
separately in Section III.E below. 

a. Using RINs to Meet the Standard. 
Under our proposed program, each 
obligated party would determine its 
Renewabie Volume Obligation (RVO) 
based on the applicable percentage 
standard and its annual gasoline volume 
as described in Section III.A.4. The RVO 
represents the volume of renewable fuel 
that the obligated party must ensure is 
produced for use in the U.S. in a given 
calendar year. Since the nationwide 
renewable fuel volumes shown in Table 
I.B—1 are required by the Act to be 
consumed in whole calendar years, the 
RVO for each obligated party is likewise 
an obligation that is calculated on an 
annual basis. 

Since our proposed program uses 
RINs as a measure of the amount of 
renewable fuel used as motor vehicle 
fuel that is sold or introduced into 
commerce within the U.S., obligated 
parties would meet their RVO through 
the accumulation of RINs. In so doing, 
they would effectively be causing the 
renewable fuel represented by the RINs 
to be consumed as motor vehicle fuel. 
Obligated parties would not be required 
to physically blend the renewable fuel 
into gasoline or diesel fuel themselves. 
The accumulation of RINs would be the 
means through which each obligated 
party would show compliance with its 
RVO, and thus with the renewable fuel 
standard. 

For each calendar year, each obligated 
party would be required to submit a 
report to the Agency documenting the 
RINs it acquired, and showing that the 
sum of all gallon-RINs acquired were 
equal to or greater than its RVO. This 
reporting is discussed in more detail in 
Section IV. In the context of 
demonstrating compliance, all gallon- 
RINs would have the same compliance 
value, i.e. there would be no distinction 
between standard-value RINs and extra- 
value RINs for compliance purposes. 
The Agency could then verify that the 
RINs used for compliance purposes 
were valid by simply comparing RINs 
reported by producers to RINs claimed 


by obligated parties. We could also 
verify simply that any given gallon-RIN 
was not double-counted, i.e., used by 
more than one obligated party for 
compliance purposes. In order to be able 
to identify the cause of any double- 
counting, however, additional 
information would be needed on RIN 
transactions as discussed in Section IV. 

If an obligated party has acquired 
more RINs than it needs to meet its 
RVO, then in general it could retain the 
excess RINs for use in complying with 
its RVO in the following year, or transfer 
the excess RINs to another party. The 
conditions under which this would be 
allowed are determined by the valid life 
of a RIN, described in more detail in 
Sections III.D.3.b below. If alternatively 
an obligated party has not acquired 
sufficient RINs to meet its RVO, then 
under certain conditions it could 
carryover a deficit into the next year. 
Deficit carryovers are discussed in more 
detail in Section IILD.3.d. 

The regulations would prohibit any 
party from creating or transferring — 
invalid RINs. Invalid RIN could not be . 
used in demonstrating compliance 
regardless of the good faith belief of a 
party that the RINs were valid. These 
enforcement provisions are necessary to 
ensure the RFS program goals are not 
compromised by illegal conduct in the 
creation and transfer of RINs. 

As in other motor vehicle fuel credit 
programs, the regulations would address 
the consequences if an obligated party 
was found to have used invalid RINs to 
demonstrate compliance with its RVO.. 
In this situation, the refiner or importer 
that used the invalid RINs would be 
required to deduct any invalid RINs 
from its compliance calculations. The 
refiner or importer would be liable for 
violating the standard if the remaining 
number of valid RINs was insufficient to 
meet its RVO, and the obligated party 
might be subject to monetary penalties 
if it used invalid RINs in its compliance 
demonstration. In determining what 
penalty was appropriate, if any, we 
would consider a number of factors, 
including whether the obligated party 
did in fact procure sufficient valid RINs 
to cover the deficit created by the 
invalid RINs, and whether the purchaser 
was indeed a good faith purchaser based 
on an investigation of the RIN transfer. 
A penalty might include both the 
economic benefit of using invalid RINs 
and/or a punitive component. 

Although an obligated party would be 
liable under our proposed program for 
a violation if it used invalid RINs for 
compliance purposes, we would 
normally look first to the generator/ 
seller of the invalid RINs both for 
payment of penalty and to procure 


sufficient valid RINs to offset the invalid 


RINs. However, if that party was found 

“to be out of business, then attention 
would turn to the obligated party who 
would have to obtain sufficient valid 
RINs to offset the invalid RINs. 

As for RIN generators, we are 
proposing that obligated parties be 
required to conduct attest engagements 
for the volume of gasoline they produce 
and the number of RINs procured to 
ensure compliance with their RVO. In 
most cases, this should amount to little 
more than is already required under 
existing EPA gasoline regulations. In the 
case of renewable fuel exporters, the 
attest engagement would verify the 
volume of renewable fuel exported and 
therefore the magnitude of their RVO. 
Attest engagement reports would be 
submitted to the party that 
commissioned the engagement, and to 


EPA. 

b. Valid Life of RINs. The Act requires 
that renewable fuel credits be valid to 
show compliance for 12 months as of 
the date of generation. This section 
describes our proposed interpretation of 
this provision in the context of a RIN- 
based program. We also discuss some 
possible alternative interpretations that 
we have considered. 

As described in Section III.D.1.a, 
credits represent renewable fuel 
volumes in excess of what an obligated 
party needs to meet their annual 
compliance obligation. Given that the 
renewable fuel standard is an annual 
standard, compliance would be 


- determined shortly after the end of the 


year, and credits would be identified at 
that time. Compliance is typically 
demonstrated by submitting a 

‘compliance demonstration to EPA. 
Given the 12-month life of a credit as 
stated in the Act, we interpret this 
provision as meaning that credits would 
only be valid for compliance purposes 
for the following compliance year. 
Hence if a refiner or importer 
overcomplied with their 2007 obligation 
they would generate credits that could 
be used to show compliance with the . 
2008 compliance obligation, but the 
credits could not be used to show 
compliance for later years. 

The Act’s limit on credit life helps 
balance the risks between the needs of 
renewable fuel producers and obligated 
parties. Producers are currently making 
investments in expanded production 
capacity on the expectation of a 
statutorily guaranteed minimum market. 
Under the market conditions we are 
experiencing today that make ethanol 
use more economically attractive, the 
annual volume requirements in the RFS 
program will not drive consumption of 
renewable fuels. However, if the price of 
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crude oil dropped significantly and the 
use of ethanol in gasoline became less 
economically attractive, obligated 
parties could use stockpiled credits to 
comply with the program requirements. 
As a result, demand for renewable fuel 
could fall well below the RFS program 


requirements, and many producers 


-could find themselves with a stranded — 


investment. The 12 month valid life 
limit for credits minimizes the potential 
for this type of result. 

For obligated parties, the 12 month 
valid life for credits provides a window 
within which parties who do not meet 
their renewable fuel obligation through 
their own physical use of renewable fuel 


' can obtain credits from other parties 


who have excess. This critical aspect of 
the credit trading system allows the 
renewable fuels market to continue 
operating according to natural market 
forces, avoiding the possibility that 
every single refiner would need to 
purchase renewable fuel for blending 
into its own gasoline. But the 12 month 
life also provides a window within 
which banking and trading can be used 
to offset the negative effects of 
fluctuations in either supply of or 
demand for renewable fuels. For 
instance, if crude oil prices were to drop 
significantly and thus natural market 
demand for ethanol likewise fell, the 
RFS program would normally bring 
demand back up to the minimum 
required volumes shown in Table I.B—1. 
But in this circumstance, the use of 
ethanol in gasoline would be less 
economically attractive, since demand 
for ethanol would not be following price 
but rather the statutorily required 
minimum volumes. As a result, the 
price of RINs, and thus ethanol blends, 
could spike above the levels that would 
exist if no minimum required volumes 
existed. The 12 month valid life creates 
some flexibility in the market to help 
mitigate these potential price spikes. 
The renewable fuels market could also 
experience a significant drop in supply 
if, for instance, a drought were to limit 
the production of the feedstocks needed 
to produce renewable fuel. Obligated 
parties could use banked credits to 
comply rather than carry a deficit into 
the next year. 

In the context of our proposed RIN- 
based program, we are able to 
accomplish the same objective as the 
Act’s 12 month life of credits by 
allowing RINs to be used to show 


-compliance for the year in which the | 


renewable fuel was produced and its 
associated RIN first generated, or the 
following year. RINs not used for 
compliance purposes in the year in 
which they were generated would by 
definition be in excess of the RINs an 


obligated party needed in that year, 
making excess RINs equivalent to 
credits. Excess RINs would be valid for 
compliance purposes in the year 


- following the one in which they initially 


came into existence.3! RINs not used 
within their valid life would expire. 
This would satisfy the Act’s 12 month 
duration for credits. 

Thus we propose that every RIN be 
valid for the calendar-year compliance 
period in which it was generated, or the 
following year. If a RIN was created in 
one year but was not used by an 
obligated party to meet its RVO for that 
year, the RIN could be used for 
compliance purposes in the next year 
(subject to certain provisions to address 
RIN rollover as discussed below). If, 
however, a RIN was created in one year 
and was not used for compliance 
purposes in that year or in the next year, 
it would expire. 

There are alternative approaches that 
could be taken to establishing the valid 
life of a RIN. For instance, excess RINs 
could be deemed to be generated not at 
the end of an annual compliance period, 
but rather on the date that an obligated 
party must submit its annual report to 
the Agency (February 28 as described in 
Section IV.A.2). In this case the 12- 
month valid life could extend into the 
following calendar year. As described 
above, the fact that compliance is 
determined on an annual basis means 
that RINs that are valid for any portion 
of a calendar year should be available 
for demonstrating compliance with that 
year’s compliance obligation. Under this 
alternative approach, RINs would be 
valid for three full compliance periods: 
the calendar year in which the original 
RIN came into existence, the following 
year during which it was deemed to be 
in excess of an obligated party’s RVO, 
and a third year within which the 12 
month valid life expired. We do not 
believe that this interpretation is most 
consistent with the Act’s purposes. This 
could allow a given year’s exceptional 
overcompliance to effectively reduce 
required renewable fuel volumes for two 
years in the future. We do not believe 
that this would promote the best 
balance between allowing flexibility for 
obligated parties while also increasing 
the use of renewable fuels annually. 

Another possible approach to RIN life 
would be to interpret the Energy Act’s 
12-month credit life provision as 
applying retrospectively, not 
prospectively. Under this approach, the 


31 The use of previous-year RINs for current year 
compliance purposes would also be limited by the 
20 percent RIN rollover cap under today’s proposal. 
However, as discussed in the next section, we 
believe that this proposed cap will still provide a 
significant amount of flexibility to obligated parties. 


12-month timeframe in the Act would 
be interpreted to refer to the calendar 
year within which a credit was 
generated. If excess RINs were deemed 
to be such on December 31, then under 
this alternative approach no RINs could 
be used for compliance purposes 
beyond the year in which they 
originally came into existence. 

However, the Act explicitly indicates 
that obligated parties may either use the 
credits they have generated or transfer 
them. For a party to be able to use 
credits generated, such credit use must 
necessarily occur in a compliance year 
other than the one in which the credit 
was generated. Thus we believe that it 
is appropriate for all RINs to be valid for 
the year in which they were generated 
and the following calendar year. In 
comparison to a single-year valid life for 
RINs, our proposed approach provides 
some additional compliance flexibility 
to obligated parties as they make efforts 
to acquire sufficient RINs to meet their 
RVOs each year. This flexibility will 
have the effect of keeping fuel costs to 
a minimum. 

We recognize that the language of the 
Act regarding credit valid life is not 
unequivocal. However, we believe that 
an interpretation leading to a valid life 
of one year after the year in which the 
RIN was generated is most consistent 
with the program as a whole. The record 
of the development of this legislation 
does not provide a clear indication to 
the contrary. In fact, while some 
stakeholders have argued that the 
Energy Act could have been written to 
explicitly allow a valid life of multiple 
years if that had been Congress’ intent, 
we believe it could likewise have been 


_ written to explicitly limit the valid life 


to the year in which the renewable fuel 
was produced if that had been its clear 
intent. Therefore, the interpretation of 
the valid life language in the Act must 
be established in the context of the 
statutory requirements for the full RFS 
program and the practical implications 
of its implementation. 

One possible objection to our 
proposed approach is that the use of 
RINs generated in one compliance 
period to satisfy obligations in a 
subsequent compliance period could 


_Tesult in less renewable fuel used in a 


given year than is set forth in the 


_ statute. However, the language in the 


Act shows that Congress clearly 
intended a credit program that provided 
a degree of implementation flexibility. 
For instance, the deficit carryover 
provision allows any obligated party to 
fail to meet its RVO in one year if it 
meets the deficit and its RVO in the next 
year. If many obligated parties took 
advantage of this provision, it could 
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- result in the nationwide total volume 
obligation for a particular calendar year 
not being met. In a similar fashion, the 
statutory requirement that every gallon 
of cellulosic biomass ethanol be treated 
as 2.5 gallons for the purposes of 
compliance means that the annually 
required volumes of renewable fuel 
could be met in part by virtual, rather 
than actual, volumes. Finally, the 
calculation of the renewable fuel 
standard is based on projected 
nationwide gasoline volumes provided 
by EIA (see Section III.A). If the 
projected gasoline volume falls short of 
the actual gasoline volume in a given 
year, the standard will fail to create the 
demand for the full renewable fuel 
volume required by the Act for that 
year. The Act contains no provision for 


correcting for underestimated gasoline 
volumes. 

We request comment on the valid life 
of RINs, including our proposed 
approach in which RINs would be valid 
for the year generated or the following 
year, and the alternative approaches in 
which RINs would be valid for more or 
less time than under our proposal. 

c. Cap on RIN Use to Address 
Rollover. As described in Section 
III.D.3.b above, we are proposing that 
RINs be valid for compliance purposes 
for the calendar year in which they were 
generated or the following year. We 
believe that this approach is most _ 
consistent with the Act’s prescription 
that credits be valid for compliance 
purposes for 12 months as of the date of 
generation. Our proposed approach is 


intended to address both the risk taken 
by producers expecting a guaranteed 


' demand to cover their expanded 


production capacity investments and 
the risk taken by obligated parties who 
need a guaranteed supply in order to 
meet their regulatory obligations under 
this program. 

However, the use of previous year 
RINs to meet current year compliance 
obligations does create an opportunity 
for effectively circumventing the valid 
life limit for RINs. This can occur in 
situations wherein the total number of 
RINs generated each year for a number 
of years in a row exceeds the number of 
RINs required under the RFS program 
for those years. The example below 
illustrates the issue. 


TABLE I1I.D.3.c-1.—Example of RIN Rollover Issue 


[Billion RINs]} 


Available RINs 


Compliance Determination. 


Required 


RINs gen- 
under RFS2 


- erated> 


Excess 


Additional 
RINs need- 
ed 


New excess 
RINs gen- 
erated 


Previous 
year RINs 


4.7 5.2 


5.4 6.0 


6.1 6.9 


0.5 
0.6 
0.8 


47 
4.9 
5.0 


Sangeet a to the required volumes shown in Table |.B—1. 
One possible production volume scenario based on EIA projections in their Annual Energy Outlook 2006. 


In this example, there are 0.5 billion 
more RINs available for compliance year 
2007 than are needed to comply with 
the RFS program requirements. Since 
these RINs are not used in the year in 
which they are generated (2007), they 
can be used for compliance purposes in 
the following year (2008). If they are not 
used in 2008, they will expire. 

In 2008, 0.6 billion more RINs come 
into existence than are needed to meet 
the 2008 requirements. This should 
mean that there are 0.6 billion more 
RINs available than are needed to 
comply with the RFS program 
' requirements for 2008, and thus 0.6 
billion RINs should be carried into 
2009. However, since there are also 0.5 
billion RINs available from the previous 
year which can be used for compliance 
purposes in 2008, this permits the 
generation of 0.5 new excess RINs in 
2008 if all the 2007 RINs are used to 
demonstrate compliance in 2008. Thus 
there are in fact 1.1 billion excess RINs 
generated in 2008 rather than only 0.6 
billion, and they can all be used for 
compliance purposes in 2009. In 
summary, the excess RINs from 2007 
were used to generate new excess RINs. 
in 2008, and in effect (though not by 
record) the excess RINs from 2007 can 
be used for compliance purposes in 


2009, a year after they should have | 
expired. Thus excess RINs have “rolled 
over” multiple years. 


The rollover issue essentially could 
make the applicable valid life for RINs 
virtually meaningless in practice. Even 
though individual RINs technically 
could only be used for compliance 
purposes for the year generated and the 
following year, in practice obligated 
parties could use previous-year RINs to 
generate new excess current-year RINs 
which could then be carried into the 
following year. This could continue for 
every year in which the volume of 
renewable fuel produced in a given year 
exceeds the RFS requirements for that 
year, up to limit of 100 percent of the 
standard for that year. The net result is 
that the RFS program could operate as 
if there was virtually no valid life limit 
for RINs at all. 


RIN rollover also undermines the 
ability of a limit on credit life to 
guarantee a market for renewable fuels. 
As described in Section III.D.3.b, if the 
natural market demand for ethanol was 
higher than the volumes required under 
the RFS program for several years in a 
row, as May occur in practice, obligated 
parties could amass RINs that, in the 
extreme, could be used entirely in lieu 


of actually demanding ethanol in some 
subsequent year. 

' Some stakeholders do not perceive a 
problem with the RIN rollover issue. 
They point to the need for maximum 
flexibility in responding to fluctuations 
in the market, and they are primarily 
concerned about potential supply 


' problems. For instance, if a drought 


were to reduce the availability of corn 
for ethanol production, there may 
simply not be sufficient RINs available 
for compliance purposes. A drought 
situation actually occurred in 1996, and 
as a result 1996 ethanol production was 
21% less than it had been in 1995. In 
1997, production had not even returned 
to the 1995 levels. Although the Agency 
has the authority to waive the required 
renewable fuel volumes in whole or in 
part in the event of inadequate domestic 
supply, this can occur only on petition 
by one or more states, and then only 
after consultation with both the 
Department of Agriculture and the 
Department of Energy. Obligated parties 
have expressed concern that such a | : 
waiver would not occur in a timely 
fashion. The availability of excess 
previous-year RINs would thus provide 
compliance certainty in the event that 
the supply of current-year RINs falls 
below the RFS program requirements 
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and the Agency does not waive any 
portion of the program requirements. 
We believe that the rollover issue can 
and should be addressed. The Act’s 
provision regarding the valid life of 
credits is clearly intended to obtain the 
benefits associated with a limited credit 
life. Any program structure in which 
some RINs have a de facto infinite life, 


_ regardless of the technical life of 


individual RINs, does not appropriately 
achieve the benefits expected from the 
Act’s provision regarding the 12-month 
life of credits. The authority to establish 
a credit program and to implement a 
limited life for credits includes the 
authority to limit actions that have the 
practical effect of circumventing this 
limited credit life. 

To be consistent with the Act, we 
believe that the rollover issue should be 
addressed in our regulations. However, 
we also believe that the limits to 
preclude such unhindered rollovers 
should not preclude all previous-year 
RINs from being used for current-year 
compliance. To accomplish this, we 
must restrict the number of previous- 
year RINs that can be used for current 
year compliance. We considered a 
number of possible approaches for 
accomplishing this, some of which are 
discussed below. After consultation 


with stakeholders, we decided that the 
best approach would be to place a 
percentage cap on the amount of an 
obligated party’s Renewable Volume 
Obligation (RVO) that can be met using 
previous-year RINs. We are proposing 
that this cap be set at 20 percent. Thus 
each obligated party would be required 
to use current-year RINs to meet at least 
80 percent of its RVO, with a maximum 
of 20 percent being derived from 
previous-year RINs. The cap would not 
be effective until compliance year 2009, 
since no rollover is possible in years 
2007 or 2008. 

Any previous-year RINs that an 
obligated party may have that are in 
excess of the 20 percent cap could be 
traded to other obligated parties that 
need them. If the previous-year RINs in 
excess of the 20 percent cap were not 
used by any obligated party for 
compliance, they would expire. The net 
result would be that, for the market as 
a whole, no more than 20 percent of a 
given year’s renewable fuel standard 
could be met with RINs from the 
previous year. 

Furthermore, we believe that the 20 
percent cap provides the appropriate 
balance between, on the one hand, 
allowing legitimate RIN carryovers and 
protecting against potential supply 


shortfalls that could limit the 
availability of RINs, and on the other 
hand ensuring an annual demand for 
renewable fuels as envisioned by the 
Act. We believe this approach also 
provides the certainty all parties desire 
in implementing the program. The same 
cap would apply equally to all obligated 
parties, and the cap would be the same 
for all years, providing certainty on 
exactly how obligated parties must 
comply with their RVO going out into 
the future. A 20 percent cap would be 
readily enforceable with minimal 
additional program complexity, as each 
obligated party’s annual report would 
simply provide separate listings of 
previous-year and current-year RINs to 
establish that the cap had not been 
exceeded. A 20 percent cap would have 
no impact on who would own RINs, 
their valid life, or any other regulatory 
provision regarding compliance. 


Rather than employing a fixed 20 
percent cap, we also considered an 
approach whereby we would set the cap 
annually based on the actual excess 
renewable fuel production. Table 
III.D.3.c—2 provides an example of how 
the caps would be calculated if the EIA 
projections for ethanol production prove 
accurate. 


TABLE 1{11.D.3.c-2.—REQUIRED AND PROJECTED RENEWABLE FUEL VOLUMES 


[Billion gallons] 


Required 
under RFS2 


Previous 
Year excess 
ethanol as a 
fraction of 
current year 
compliance - 
(percent) 


Ethanol pro- 


Excess ¢ 


In 2009, for instance, the cap would 
be 9.8 percent, and by 2012 it would be 
18.7 percent. Under such an approach, 
the value of the cap might more 
precisely reflect the actual excess RINs 
and preclude their rollover. However, 
the annual calculation of the cap would 
require that the total renewable fuel 
volumes from the previous year be 
known. For compliance year 2009, 
information on 2008 renewable fuels 


«Equivalent to the required volumes shown in Table 1.B—1 
» Projected ethanol production volumes from EIA, Annual Ener 


Outlook 2006. 


© Example of possible increases in the required volumes. The Energy Act requires at minimum a constant percentage of renewable fuel in gas- 
oline after 2012. : 


4 Does not include other renewable fuels such as biodiesel which would increase the excess even further. 


production would not generally be 
known until spring of 2009. Therefore, 
obligated parties would not know until 
mid-year at the earliest what the exact 
cap would be for that year. The Agency 
could publish an estimate of the cap by 
the end of the previous year, but it 
would not provide obligated parties 
with the certainty they may need for 
establishing contracts and business 
relationships for RIN trading. In 


addition, such a variable cap may not 
ensure a smoothly functioning RIN 
market under all possible market 
conditions. Market flexibility is needed 
most when the RIN market is the 
tightest (i.e. when renewable fuel 
production volumes are closest to the 
volumes required under the RFS 
program). Yet under this alternative 
approach, the cap would be the smallest 
when supply was closest to demand for 


| 

| | | | 

| | | | 

| 

: | | | | 
| | 10.1 | 2.5 | 27.6 
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RINs. The cap would approach zero as 
supply approached the volumes 
required under the RFS program, and 
thus an obligated party that had even a 
small number of excess RINs from the 
prior year could not use them, but rather 
would be forced to trade them to 
someone else. Conversely, when supply 
significantly exceeds demand and 
market flexibility is needed least, the 
cap would be the highest. Fixing the cap 
at 20 percent both provides certainty to 
the RIN market, and ensures that some 
minimum level of flexibility exists for 
individual obligated parties even in a 
market without excess RINs. 

The level of 20 percent is also 
consistent with both past ethanol 
market fluctuations and future 
projections of excess ethanol. As 
described above, the largest single-year 
drop in ethanol supply occurred in 1996 
and resulted in 21% less ethanol being 
produced than in 1995. While future 
supply shortfalls may be larger or 
smaller, the circumstances of 1996 
provide one example of their potential 
magnitude. Furthermore, as illustrated 
in Table III.D.3.c—2, EIA projections 
indicate that previous year volumes will 
exceed current-year requirements by 
roughly 10 to 30 percent between 2009 
and 2015. Our proposed 20 percent cap 
lies in the midrange of these values. 

As a result, we believe that a cap of 
20 percent appears to be a reasonable 
way to limit RIN rollover and provide 
some assurances to renewable fuel 
producers regarding demand for 
renewable fuel. A cap of 20 percent 
would also ensure that many previous- 
year RINs can still be used for current 
year compliance, providing some 
flexibility in the event of market 
disruptions. 

Despite the flexibility it would 
provide, a cap of 20 percent would not 
be guaranteed to be sufficient to address 
every potential future supply shortfall 
or fluctuation in the renewable fuels 
market. Thus we request comment on 
whether a higher cap, such as 30 
percent, would be more appropriate. On 
the other hand, since EIA is projecting 
that a cap of 20 percent will be more 
than what is necessary in the first few 
years of the program to address rollover, 
we also request comment on whether a 
smaller cap, such as 10 percent, would 
be appropriate. . 

We also request comment on whether 
the Agency should adopt a provision 
allowing the cap to be raised in the 
event that supply shortfalls 
overwhelmed the 20 percent cap. Under 
this conditional provision, the Agency 
would monitor standard indicators of 
agricultural production and renewable 
fuel supply to determine if sufficient 


volumes of renewable can be produced 
to meet the RFS program requirements 
in a given year. Prior to the end of a 
compliance period, if the Agency 
determined that a supply shortfall was — 
imminent, it could raise the cap to 


_ permit a greater number of previous- 


year RINs to be used for current-year 
compliance. Although this approach 
would not change the required volumes, 
it could create some additional 
temporary flexibility. 

In addition to our proposed 20 
percent cap, we also evaluated an 
altérnative approach for addressing the 
RIN rollover issue. Under this 
alternative, we would not employ a 
uniform cap at all, but rather would 
require current-year RINs to be applied 
towards an obligated party’s RVO before 
any previous-year RINs were 
considered. This “‘last-in, first-out”’ 
(LIFO) approach would eliminate the 
possibility that previous-year RINs 
could be used to generate new excess 
current-year RINs, forcing them to 
expire. Although it would focus the RIN 
rollover correction on obligated parties 
and would tailor it to the specific 
circumstances of each party, this 
alternative approach would also create 
the need for an additional regulatory 
prohibition. Under this approach, RINs 
held by non-obligated parties would not 
automatically expire. As a result, non- 
obligated parties could in essence serve 
as a bank of previous-year RINs, thus 
permitting the rollover to continue 
despite the imposition of a LIFO 
protocol. To prevent this, the LIFO 
approach would have to include a 
requirement that non-obligated parties 
be prohibited from owning previous- 
year RINs. If a non-obligated party were 
to own a current-year RIN on December 
31 and hold it until January 1, that RIN 
would automatically expire. In order to 
enforce this provision, the Agency 
would also need to keep track of and 
receive reports on all RIN transactions 
for non-obligated parties by their 
transaction date. 

Given the additional uncertainty and 
complexity caused by this alternative 
approach, we believe that our proposed 
20 percent cap provides the greatest 
degree of simplicity and flexibility 
while still addressing the RIN rollover 
issue. However, we request comment on 
any alternative approaches to 
addressing the RIN rollover issue. 

d. Deficit Carryovers. The Energy Act 
also contains a provision allowing an 
obligated party to carry a deficit forward 
from one year into the next if it cannot 
generate or purchase sufficient credits to 
meet its RVO. However, deficits cannot 
be carried over two years in a row. 


Deficit carryovers are measured in 
gallons of renewable fuel, just as for 
RINs and RVOs. If an obligated party 
has not acquired sufficient RINs to meet 
its RVO in a given year, the deficit is 
calculated by subtracting the total 
number of RINs an obligated party has 
acquired from its RVO. There are no 
volume penalties, discounts, or other 
factors included when calculating a 
deficit carryover. As described in 
Section III.D.1, the deficit is then added 
to the RVO for the next year. The | 
calculation of the RVO as described in 
Section III.A.4 shows how a deficit 
would be carried over into the next year: 

RVQ; = Std; x GV, + Di_-; 

Where: 

RVO; = The Renewable Volume Obligation 
for the obligated party for year i, in 
gallons 

Std| = The RFS program standard for year i, 
in percent 

GV; = The non-renewable gasoline volume 
produced by an obligated party in year 
i, in gallons 

D,~ 1 = Renewable fuel deficit carryover from 
the previous year, in gallons. 


If an obligated party does acquire 
sufficient RINs to meet its RVO in year 
i-1, the obligated party must procure 
sufficient RINs to cover the full RVO for 
year i including the deficit. There are no 
provisions allowing for another year of 
carryover. If the obligated party does not 
acquire sufficient RINs to meet its RVO 
for that year plus the deficit carryover 
from the previous year, it would be in 
noncompliance. 

The Act indicates that deficit 
carryovers are to occur due to 
“inability” to generate or purchase 
sufficient credits. We believe that 
obligated parties will make a 
determined effort to satisfy their RVO 
on an annual basis, and that a deficit 
will demonstrate that they were unable 
to do so. Thus, we are not proposing 
that any particular demonstration of 
“inability” be a prerequisite to the 
ability of obligated parties to carry 
deficits forward. However, we request 
comment on this issue. 


4. Provisions for Exporters of Renewable 
Fuel 


As described in Section III.D.2.a, we 
believe that U.S. consumption of 
renewable fuel as motor vehicle fuel can 
be measured with considerable accuracy 
through the tracking of renewable fuel 
production and importing records. This 
is the basis for our proposed RIN-based 
system of compliance. However, exports 
of renewable fuel must be accounted for 
under this approach. For instance, if a 
gallon of ethanol is produced in the U.S. 
but consumed outside of the U.S., the 
RIN associated with that gallon should 
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not be valid for RFS compliance 
purposes since the RFS program is 
intended to require a specific volume of 
renewable fuel to be consumed in the 
U.S. Exports of renewable fuel currently 
represent about 5 percent of U.S. 
production. 

To ensure’that renewable fuels 
exported from the U.S. cannot be used 
by an obligated party for RFS 
compliance purposes, the RINs 
associated with that exported renewable 
fuel must be removed from circulation. 
Ideally the producer of the exported . 
renewable fuel would simply not create 
RINs for those batches. However, in the 
fungible distribution system it is 
common for exportation of fuel to occur 
without the knowledge of the producer. 
As a result, we cannot rely on the 
producers to know which batches will 
be exported and to not generate RINs for 
those batches. Another approach would 
be to increase the obligation placed on 
refiners, importers, and blenders of 
gasoline based on the volume of 
renewable fuel exported. Obligated 
parties would thus acquire RINs to meet 
the standard described in Section III.A, 
and would also be required to acquire 
RINs to cover the volume of renewable 
fuel exported. However, this approach 
would not only require an estimate of 
the volume of renewable fuel exported 
in the next year, but would also mean _ 
that every obligated party would share 
in accumulating RINs to cover the 
exports. 

Given these drawbacks, we believe 


that these two approaches would be 


unworkable. As a result, we believe that 
it should be the exporter’s responsibility 
to account for exported renewable fuel. 
The most straightforward mechanism to 
accomplish this would be to assign an 
RVO to each exporter that is equal to the 
annual volume of renewable fuel it 
exported. Just as for obligated parties, 
then, the exporter would be required to 
acquire sufficient gallon-RINs to meet 
its RVO. If the exporter purchased 
renewable fuel directly from a producer, 
that renewable fuel would come with 
associated gallon-RINs which could 
then be applied to its RVO under our 
proposed program. In this circumstance, 
the exporter would not need to acquire 
RINs from any other source. If, however, 
the exporter received renewable fuel 
without the associated RINs, it would 
need to acquire RINs from some other 
source in order to meet its RVO. 

As discussed in Section III.D.2.c, it 
may be possible to eliminate the need 
for RINs altogether in specific 
circumstances involving exports of 
renewable fuels. For instance, if the 
exporter was wholly owned by a 
renewable fuel producer, there would be 


no need to generate RINs for the 
exported product. Likewise if a 


renewable fuel producer specifically 


and explicitly earmarked a batch of 
renewable fuel for export, there would 
be no need for a RIN to be generated. 
However, in both of these cases the 
producer would need to report the 
volumes that were not assigned a RIN to 
the EPA in its annual RFS report, along 
with the connection to exports, in order 
to demonstrate that RINs were 
legitimately not assigned to these 
batches. We request comment on these 
special-case approaches to exported 
renewable fuels. 

As described in Section III.D.2, there 
are cases in which there is not a one-to- 
one correspondence between gallons in 
a batch of renewable fuel and the RINs 
generated for that batch. For instance, 
extra-value RINs can be generated in 
cases where the Equivalence Value is 
greater than 1.0. If the RVO assigned to 
the exporter were based strictly on the 
actual volume of the exported product, 
it would not capture the extra-value 
RINs which generally are not assigned 
to batches. Thus we propose that the 
RVO assigned to an exporter be based 
not on the actual volume of renewable 
fuel exported, but rather on a volume 
adjusted by the Equivalence Value 
assigned to each batch. The Equivalence 
Value is represented by the RR code 
within the RIN as described in Section 
IIIJ.D.2.a. Thus the exporter would 
multiply the actual volume of a batch by 
that batch’s Equivalence Value to obtain 
the volume used to calculate the RVO. 

In cases wherein an exporter obtains 
a batch of renewable fuel whose RIN has 
already been separated by an obligated 
party or blender, the exporter may not 
know the Equivalence Value. We 
propose that for such cases the exporter 
simply use-the actual volume of the 
batch to calculate its RVO. This will 
introduce some small error into the 
calculation of the RVO for cases in 
which the renewable fuel had in fact 
been assigned an Equivalence Value 
greater than 1.0. However, we believe 
that the potential impact of this error 
would be exceedingly small. We request 
comment on our proposed approach to 
exporters of renewable fuel and any 
alternative approaches that could ensure 
that production volumes of renewable 
fuel can be used as an accurate surrogate 
for consumed volumes. 


5. How Would the Agency Verify 
Compliance? 

The primary means through which 
the Agency would verify an obligated 
party’s compliance with its RVO would 
be the annual reports. These reports 
would include a variety of information 


required for compliance and 
enforcement, including the 
demonstration of compliance with the 
previous calendar year’s RVO, a list all 
transactions involving RINs, and the 
tabulation of the total number of RINs 
owned, used for compliance, 
transferred, retired and expired. 
Reporting requirements for obligated 
and non-obligated parties are covered in 
detail in Section IV. 

In its annual reports, an obligated 
party would be required to include a list 
of all RINs held as of the reporting date, 
divided into a number of categories. For 
instance, a distinction would be made 
between current-year RINs and 
previous-year RINs as follows: 

Current-year RINs: RINs that came 
into existence during the calendar year 
for which the report is demonstrating 
compliance. 

Previous-year RINs: RINs that came 
into existence in the calendar year 
preceding the year for which the report 
is demonstrating compliance. 

The report would also indicate which 
RINs were used for compliance with the 
RVO including any potential deficit, 
which current-year RINs were not used 
for compliance and would therefore be 
valid for compliance the next year, and 
which previous-year RINs were not used 
for compliance and therefore expired. 
The report would also include a 
demonstration that the 20 percent cap to 
address RIN rollover had been met, as 
described in Section III.D.3.c. 

In order to verify compliance for each 
obligated party, the primary Agency 
activity would involve the validation of 
RINs. There are four basic elements of 
RIN validation: 

(1) RINs used by an obligated party to 
comply with its RVO would be checked 
to ensure that they are within their two- 
year valid life. The RIN itself will 
contain the year of generation, so this 
check involves only an examination of 
the listed RINs. 

(2) All RINs owned by an obligated 
party would be cross-checked with 
annual reports from renewable fuel 
producers to verify that each RIN had in 
fact been generated. 

(3) All RINs used by an obligated 
party for compliance purposes would be 
cross-checked with annual reports from 
other obligated parties to ensure that no | 
two parties used the same RIN to 
comply. 

(4) Previous-year RINs used for 
compliance purposes would be checked 
to ensure that they do not exceed 20 
percent of the obligated party’s RVO. 

In cases where a RIN was highlighted 
under suspicion of being invalid, the 
Agency would then need to take 
additional steps to resolve the issue. In 
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general this would involve a review of 
RIN transfer records submitted to the 
Agency by all parties in the distribution 
system that held the RINs. RIN transfers 
would be recorded through EPA’s 
Central Data Exchange as described in 
Section IV. These RIN transfer records 
would permit the Agency to identify all 
transaction(s) involving the RINs in 
question. Liable parties could then be 
contacted and appropriate steps taken to 
formally invalidate a RIN improperly 
claimed by a particular party. 
Additional details of the liabilities and 
prohibitions attributed to parties in the 
distribution system are discussed in 


Section V. 


E. How Are RINs Distributed and 
Traded? 


Under our proposed program 
structure, a Renewable Identification 
Number (RIN) would be generated for 
every gallon of renewable fuel produced 
or imported into the U.S., and would be 
acquired by obligated parties for use in 
demonstrating compliance with the RFS 
requirements. However, there are a 
variety of ways in which RINs could be 
transferred from the point of generation 
by renewable fuel producers to the 
obligated parties that need them. 

EPA’s proposal was developed in - 
light of the somewhat unique aspects of 
the RFS program. As discussed earlier, 
under this program the refiners and 
importers are the parties obligated to 
comply with the renewable fuel 
requirements. At the same time, refiners 
and importers do not generally produce 
or blend renewable fuels at their 
facilities, and so are dependent on the 
actions of others for compliance. Unlike 
EPA’s other fuel programs, the actions 
needed for compliance largely center on 
the production, distribution, and use of 
‘a product by parties other than refiners 
and importers. In this context, EPA 
believes the RIN transfer mechanism 
should focus first on facilitating 
compliance by refiners and importers, 
and doing that in a way that imposes 
minimum burden on other parties and 
minimum disruption of current 
mechanisms for distribution of 
renewable fuels. 

Our proposal does this by relying on 
the current market structure for ethanol 
distribution and use, and avoiding the 
need for creation of new mechanisms 
for RIN distribution that are separate 
and apart from this current structure. 
EPA’s proposal would basically have 
the RIN follow with the ethanol until 
the point the ethanol is purchased by 
the obligated party, or is blended into 
gasoline by a blender. This approach 
would allow the RIN to be incorporated 
into the current market structure for sale 


and distribution of ethanol; and would 
avoid requiring refiners to develop and 
use wholly new market mechanisms. 
While the development of new market 
mechanisms to distribute RINs is not 
precluded under our proposed program, 
it is also not required. 

. The Agency has also evaluated several 
other options for distributing RINs. We 
are not proposing these alternatives 
because they tend to require the 
development of new market 
mechanisms, as compared to relying on 
the current market structure for 
distribution of ethanol, and they are less 
focused on facilitating compliance for 
the obligated parties. At the same time, 
we recognize that all of the alternatives 
described below, as well as our 
proposal, have differing positive and 
negative aspects, and we invite 
comment on them, especially comments 
comparing and contrasting them with 
our proposed program. Our proposal is 
described in subsections 1 through 3 
below, and alternative approaches in 


subsection 4. 


1. Distribution of RINs With Batches of 
Renewable Fuel 


We are proposing that standard-value 
RINs be transferred with actual batches 


of renewable fuel as they move through 


the distribution system, until ownership 
of the batch is assumed by an obligated | 
party or by a party that converts the ~ 
renewable fuel into motor vehicle fuel. 
After such time, the RINs could be 
separated from the batch and freely 
traded. This approach would place 
certain requirements on anyone who 
takes ownership of renewable fuels, 
including renewable fuel producers, 
importers, marketers, distributors, 
blenders, and terminal operators. 

a. Responsibilities of Renewable Fuel 
Producers and Importers. The initial 
generation of RINs and their assignment 
to specific batches of renewable fuel 
would be the sole responsibility of 


‘renewable fuel producers and renewable 


fuel importers. As described in Section 
IlI.D.1, volumes of renewable fuel can 
be measured most accurately and be 
more readily verified at these 
originating locations. They would 
construct each batch-RIN based on the 
particular circumstances associated 
with each batch, including the creation 
of a unique serial number for the batch. 
and specifying its Equivalence Value. 
The batch-RIN would also identify the 
specific number of gallons in the batch, 
thereby summarizing the gallon-RINs 
assigned to every gallon in the batch. 
See Section III.D.2.a for details on our 
proposed format for RINs. 

Only standard-value RINs would have 
to be assigned to batches. Extra-value 


RINs could be generated by the 
renewable fuel producer in cases where 
the renewable fuel in question has an 
Equivalence Value greater than 1.0 (see 
Section III.D.2.c for further discussion). 
However, the extra-value RINs would 
not need to be assigned to the batch. 
Instead, they could be transferred to 
another party independent of the batch. 
This requirement would in general 
result in a one-to-one correspondence 
between gallons in a batch and the 
volume block numbers in the batch-RIN 
assigned to that batch. As a result, the 
process of dividing and combining RINs 
during batch splits and mergers would 
be simplified, and the fungibility of 
RINs in the distribution system would 
be maintained. For example, a marketer 


who took custody of ethanol batches 


from several different producers, 
including a producer of cellulosic 
biomass ethanol, and combined them all 
in a single tank could then withdraw 
batches of any size from the tank, and 
assign a number of gallon-RINs to each 
batch that is equivalent to the number 
of actual gallons in that batch. This 
approach would also provide an 
incentive for producers to produce 
renewable fuels with higher 
Equivalence Values, since they could 
transfer the extra-value RINs to any 
party. 
However, we are also proposing that 
producers have the option of assigning 


even extra-value RINs to batches ifthey . . | 


chose to do so. Under these 
circumstances, the extra-value RINs 
would be treated just like standard- 
value RINs, and thus would be subject 
to the same limitations on who can 
separate the RIN from the batch. The 
assignment of extra-value RINs to 
batches would also mean that the 
number of gallon-RINs assigned to the 


’ batch would be greater than the number 


of gallons in the batch. As a result, care 
would have to be taken during batch 
splits and batch mergers to 
appropriately pass RINs assigned to a 
parent batch on to the daughter batches. 
We request comment on allowing extra- 
value RINs to be assigned to batches. 
There are two other cases in which 
the gallon-RINs assigned to a batch 
would not exactly correspond to the 
number of gallons in that batch. First, if 
a renewable fuel has an Equivalence 
Value less than 1.0, then RINs could 
only be assigned to a portion of the 
batch. Such potential circumstances are 
described in Section III.D.2.d. RINs may 
also not correspond exactly to gallons if 
the density of the batch changes due to 
changes in temperature. For instance, 
under extreme changes in temperature, 
the volume of a batch of ethanol can 
change by 5 percent or more. For this 
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reason we are proposing that all batch 
volumes be corrected to represent a 
standard condition of 60 °F prior to the 
assignment of a RIN. For ethanol,3? we 
propose that the correction be done as 
follows:33 
Vs.c = Va X (— 0.0006301 x T +- 

1.0378) 
Where: 
V.. = Standard volume of ethanol at 60 °F, 

in gallons. 
Va. = Actual volume of ethanol, in gallons. 
T = Actual temperature of the batch, in °F. 


Since batches of ethanol are generally 
sold using standard volumes rather than 
actual volumes, this approach to 
assigning RINs to batches would be 
consistent with current practices and 
would maintain the one-to-one 


_correspondence between the volume 


block in the batch-RIN and the 
standaréized volume of the batch. We 
propose a similar approach to biodiesel, 
where the volume correction can be 
calculated using the following 
equation:$4 


Ves = Wap x (- 0.0008008 x T + 
1.0480) 
Where: 
V..» = Standard volume of biodiesel at 60 °F, 

in gallons. 
V,,» = Actual volume of biodiesel, in gallons. 
T = Actual temperature of the batch, in °F. 


The RIN would have to be assigned to 
a batch no later than the point in time 
when the batch physically leaves the 
production or importing facility. 
Although ownership of the batch may 
be retained by the producer or importer, 
the RIN would nevertheless be required 


to be transferred along with the batch as 


it leaves the originating facility. This 
requirement would ensure that RINs 
could be verified against production or 
importing facility records and against 
mandated reports to the Energy 
Information Administration (EIA). It | 
would also centralize the process of 
me ning RINs to batches. 

e means through which RINs 
Bice be transferred with batches 
would in some respects be left to the 
discretion of the renewable fuel 
producer or importer. The primary 
requirement would be that the RIN be 
included on a product transfer 
document (PTD). The PTD can be 
included in any form of standard 
documentation that is already 


32 An appropriate temperature correction for 
other renewable fuels should likewise be used. 

33 Derived from ‘‘Fuel Ethanol Technical 
Information,”’ Archer Daniels Midland Company, 
v1.2, 2003. 

34 Derived from R.E. Tate et al, “The densities of 
three biodiesel fuels at temperatures up to 300 °C’, 
Fuel 85 (2006) 1004-1009, Table 1 for‘soy methyl 
ester. 


associated with or used to identify title 
to the batch. The batch documentation 
must be of the sort that uniquely ; 
identifies the batch and is generally 


. transferred from one party to another, in 


electronic or paper form, when 
ownership of the batch is transferred. In 
many cases a bill-of-lading could serve 
this purpose. The RIN must be 
displayed prominently on the document 
when the batch leaves the originating 
facility, so that parties taking ownership 
of the batch could make a record of this 
fact with specific reference to the RIN. 
The RIN must be included on a PTD 
whenever ownership or custody of the 
batch is transferred, until such time as 
the RIN may be separated from the batch 
as described in Section III.E.2. As in 
other fuels programs, we believe the 
PTD requirement can be met by 
including the required information 
generated and transferred in the normal 
course of business. 

RINs would be transferable in the 
context of the RFS program, and except 
as discussed above, must be transferred 
along with ownership or custody of the 
batch. The approach that a producer or 
importer takes to the transfer or sale of 
RINs and batches would be at their 
discretion, under the condition that the 
two be transferred or sold 
simultaneously and to the same 

b. Responsibilities of Parties That 
Buy, Sell, or Handle Renewable F ib 
Batches of renewable fuel can be 
transferred between many different 
types of parties as they make their way 
from the production or import facilities 
where they originated to the places 
where they are blended into 
conventional gasoline or diesel. Some of 
these parties take custody but not 
ownership of these batches, storing and 
transmitting them on behalf of those 
who retain ownership. Other parties 
take ownership but not custody, such as 
a refiner who purchases ethanol and has 
it delivered directly to a blending 
facility. Thus prior to blending, each 
batch of renewable fuel can be owned or 
held by any number of parties including 
marketers, distributors, terminal 
operators, and refiners. Under our 
proposed program, when any part 
takes ownership of a batch of renewable 
fuel prior to ownership of the batch of 
fuel by an obligated party or blender, 
the RINs associated with that batch 
must be transferred as well. The RINs 
would be included on PTDs that the 
party procures when taking ownership 
of a batch. 

We propose that in general all parties 
that assume ownership of any batch of 
renewable fuel be required to transfer all 
RINs assigned to that batch to another 
party to whom ownership of the batch 


is being transferred. Batch splits and 
batch mergers represent special cases of 
RIN transfers, and are described in more 


detail below. As described in Section 


III.E.2, the only exception to the 
requirement that RINs be transferred 
with batches would be parties who are 
obligated to meet the renewable fuel 
standard, and parties who convert the 
renewable fuel into motor vehicle fuel. 
Since our proposed program is designed 
to allow RIN transfer and 
documentation to occur as part of 
normal business practices in the context 
of renewable fuel distribution, the 
incremental costs of transferring RINs 
with batches should be minimal. 
Marketers and distributors would 
simply be adding the batch-RIN to 
transfer documents such as bills-of- 
lading, and recording the batch-RINs in 
their records of batch purchases and 
sales. 


Under most other credit trading 
programs, parties obligated to meet a 
standard are also the parties that 
generate credits for trade. Under these 
systems, non-obligated parties can 
participate only to the degree that 
obligated parties explicitly include 
them. In the case of the RFS program, 
however, the production of renewable 
fuels and their conversion into motor 
vehicle fuel through blending is largely 
done by persons other than obligated 
parties. To the degree that our proposed 
program allowed the disparity between 
RFS obligations and the means of 
compliance to continue, stakeholders 
have expressed concerns about a variety 
of problems that could arise, such as 
market power by RIN sellers in the 
market where RINs are exchanged. 
Market power on the part of non- 
obligated parties could result in higher 
prices for RINs than prices that would 
arise in a competitive, well-functioning 
market setting. For instance, if a 
renewable fuel producer or marketer 
could separate the batch-RIN from the 
batch, he could in theory withhold the 
RIN from the marketplace temporarily. 
By the end of an annual compliance 
period, a scarcity of RINs could increase 
their price, at which point the 
renewable fuel producers or marketers 
could begin to sell the RINs at an 
inflated price. In the extreme such _ 
parties could potentially withhold a 
large number of RINs from the market, 
creating a scarcity of RINs that could 
compel obligated parties to purchase 
additional volumes of renewable fuel 
with associated RINs. These scenarios . 
are of particular concern given that we 
expect there will be a relatively small 
number of renewable fuel producers and 
marketers selling RINs in the 
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marketplace. For instance, although 
there currently exist about 100 ethanol 
production facilities in the U.S., nearly 
half of the production volumes come 

_ from only seven companies. Likewise, 
only five companies manage the 
majority of ethanol marketing. 

We believe that the general 
prohibition against the separation of 
RINs from batches in the distribution 
system will place only a small 
additional burden on marketers and 
distributors of renewable fuel. 
According to several stakeholders, a 
large amount of ethanol is already 
purchased from renewable fuel 
producers directly by refiners. In these 
cases, the RIN would be transferred 
directly from the renewable fuel 
producer to an obligated party. For the 
remaining batches of ethanol that do 
experience multiple transfers before 
being blended into gasoline, the RIN 
itself would represent a small 
incremental item of information that 
must be recorded and transferred along 
with batches and could be included in 
normal business records. 

In addition to the recordkeeping 
responsibilities described in more detail 
in Section IV, parties that would be 
required to transfer RINs with batches 
under our proposed program would also 
have the primary responsibility of 
maintaining the integrity of RIN-batch 
pairing when batches are split or 
merged. Our proposed approach to these 
situations is described below. 


i. Batch splits 


As described in Section III.D.2, batch- 
RINs assigned to batches of renewable 
fuel would be formatted such that the 
volume block codes (SSSSSS and 
EEEEEE) would identify every gallon in 
a batch, and thus every gallon-RIN 


Thus in most cases there will be a one- 
to-one correspondence between gallons 
in a batch and the volume block codes » 
for the batch-RIN assigned to that batch. 
If a batch of renewable fuel is split into 
two or more new batches, the gallon- 
RINs assigned to the original batch can 
be split coincidentally with batch 
volumes. The following example shows 
how this would be done (volume blocks 
separated for clarity): 

Parent batch: 
1000 gallons, 
batch-RIN: 2007123412345000011021-— 
000001—001000. 


Daughter batch #1: 


.600 gallons, 


batch-RIN: 2007123412345000011021- 
000001—000600. 

Daughter batch #2: 
100 gallons, 
batch-RIN: 2007123412345000011021- 
000601—000700. 

Daughter batch #3: 
300 gallons, 
batch-RIN: 2007123412345000011021- 
000701—001000. 

In this example, the gallon-RINs 
remain both unique and paired on a 
one-to-one basis with actual gallons 
even after the parent batch is divided 
into smaller daughter batches. 

However, there will be some cases in 
which there is not a one-to-one 
correspondence between a RIN assigned 
to a batch and the actual gallons in that 
batch, and such cases could complicate 
the process of splitting batches. For 
instance; changes in temperature could 
cause batch volumes to swell or shrink. 
Renewable fuels with Equivalence 
Values less than 1.0, although currently 
unlikely to arise in appreciable _ 
volumes, will have more actual gallons 
in the original batch than RINs assigned 


TABLE III.E.1.8.1-1.—Two BATCH SPLITTING PROTOCOLS 


to that batch. And some producers may 
choose to assign extra-value RINs to 
batches in cases wherein the 
Equivalence Value is greater than 1.0. 
To address such cases, we propose to 
allow parties in the distribution system 
the discretion to split batches and their 
assigned RINs following any protocol 
they choose, as long as that protocol 
preserves the requirement that gallon- 
RINs that have been assigned to a batch 
by the producer are subsequently 
assigned to a batch after splitting has 
occurred. Thus regardless of the 
splitting protocol used, no gallon-RINs 
assigned to a batch could be retained by 
a party after every gallon in that batch 
has been transferred to another party. 
There are a variety of batch splitting 
protocols that a party could choose from 
for situations where there is not a one- 
to-one correspondence between the 
number of gallon-RINs assigned to a 
batch and the number of standardized 
gallons in that batch. However, we have 
identified two acceptable protocols that 
we expect most parties to use. These are 
described in Table III.E.1.b.i-1 below. 
Examples of batch splits using both 
types of splitting protocols are given in 
Tables IIJ.E.1.b.i—2 and III.E.1.b.i-3. We 
propose that the Proportional Protocol 
be required for cases in which the 
Equivalence Value of a renewable fuel is 
less than 1.0. For cases in which the 
Equivalence Value is equal to or greater ° 
than 1.0, we propose to allow parties the 
flexibility to follow a batch splitting 
protocol of their own choosing so long 
as there is at least one gallon-RIN for 
every physical gallon in each of the 
daughter batches. We request comment 
on these batch splitting protocols, any 
alternative protocols, and the need to 
codify a protocol in the regulations for 
specific situations. 


Proportional 


One-to-one alignment 


Impacts for EV2< 1.0 


impacts for EV > 1.0 . 


The gallon-RINs assigned to a parent batch 
are split proportionally with the volumes in 
the daughter batches. 


Ratio of actual gallons to gallon-RINs in the 
‘parent batch is preserved in all daughter 
batches. 

Ratio of actual gallons to gallon-RINs in the 
parent batch is preserved in all daughter 
batches. 


The galion-RINs assigned to a parent batch 
are split to ensure that some daughter 
batches have a one-to-one correspondence 
between physical gallons and gallon-RINs. 
Remaining gallon-RINs are assigned to re- 
maining gallons. 

Some daughter batches may have no as- 
signed RIN. 


Ratio of actual gallons to gallon-RINs in some 
daughter batches will be different than the 
_tatio for the parent batch. 


«Equivalence Value. 
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TABLE III.E.1.B.I-2.—EXAMPLE OF PROPORTIONAL BATCH SPLITTING 


Parent batch: 
Batch-RIN SSSSSS code 000001 000001 

Daughter batch #1: 
Actual volume (gall) ...... 1600 
Batch-RIN EEEEEE code ... 000480 001500 

Daughter batch #2: 
Actual volume (gal) ....... te: 1400 1400 
RIN volume block start (SSSSSS) 000481 001501 
RIN volume block end (EEEEEE) 000800 002500 
Number of gallon-RINs 320 1000 


‘gal. 


TABLE III.E.1.B.1-3—EXAMPLE OF BATCH SPLITTING WITH ONE-TO-ONE ALIGNMENT 


Parent batch: 
Batch-RIN SSSSSS code 000001 000001 
Daughter batch #1: : 
Actual volume (gal) 1600 1600 
Batch-RIN SSSSSS code 000001 000001 
Batch-RIN EEEEEE code 000600 000600 
Number of gallon-RINs 600 600 
Daughter batch #2: 
Actual volume (gal) .. 1400 1400 
Batch-RIN SSSSSS code 000601 000601 
Batch-RIN EEEEEE code 000800 002500 
Number of gallon-RINs’ 200 1900 


‘gal. 


ii. Batch mergers. 


In general batch mergers will begin 
with at least two parent batches having 
different RINs. After the merger of the 
two parent batches, the RINs from the 
two parents would simply need tobe - 
listed separately on any product transfer 
documents such as bills-of-lading, since 
they differ not just in the volume block 
codes but also in other aspects of the 
RIN. We are not proposing any 
mechanism for simplifying the RIN in 
the case of a batch merger, such as 
combining two different RINs into a 
single RIN or replacing a collection of 
different RINs with a new single RIN. 
We believe that such approaches would 
be likely to create significant difficulties 
in tracking RINs and verifying their 
validity. 

Parties that have two or more batches 


- of renewable fuel that have been merged 


into a single batch will be free to 
determine how the RINs will be 
subsequently split and assigned to new 
daughter batches during a batch split. 
We are not proposing a specific protocol 


for such cases, beyond the general 
requirement that RINs that have been 
assigned to parent batches remain 
assigned to a daughter batch after 
splitting has occurred. However, it may 
be helpful for RINs to be ordered on 
PTDs in the order in which the batches 
were combined, and then assigned to 
daughter batches on a first-in, first-out 
basis. Thus as individual parent batches 
are added to, for instance, a tank already 
containing renewable fuel, the RINs 
associated with the newly added batch 
could be added below the existing RINs 
on the documentation. As product was 
drawn back out of the tank, the RINs 
assigned to the removed product would 
be those at the top of the list of RINs on 
the tank documentation. This FIFO 
approach would ensure that RINs 
assigned to parent batches continue to 
move through the distribution system, 
and batch splits could occur 
straightforwardly even in cases that 
begin with merged batches. We request 
comment on whether this FIFO 
approach should remain guidance or 


passed to blenders who carry out the 


whether instead it should be a 
regulatory requirement. 


2. Separation of RINs From Batches 


Separation of a RIN from a batch 
means that the RIN would no longer be 
included on the PTD, and could be 
traded independently from the batch to 
which it had originally been assigned. 

We believe that the regulatory 
program should be structured around 
facilitating compliance by obligated 
parties with their renewable fuel 
obligation. This means that obligated 
parties should have the right to market 
the renewable fuel separately from the 
RIN originally assigned to it. We are 
therefore proposing that a refiner or 
importer would have the right to 
separate the RIN from the batch as soon 
as he assumes ownership of that batch. 
In the case of ethanol blended into 
gasoline at low concentrations (< 10 
volume percent), stakeholders have 
informed us that a large volume of the 
ethanol is purchased by refiners directly 
from ethanol producers, and is then 
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blending with gasoline. Therefore, in 
many cases RINs assigned to batches 
will pass directly from the producers 
who generated them to the obligated 
parties who need them. 

However, significant volumes of 
ethanol are also blended into gasoline 
without first being purchased by a 
refiner. In some cases, the blender itself 
purchases the ethanol. In other cases, a 
downstream customer purchases the 
ethanol and contracts with the blender 
to carry out the blending. Regardless, 
the ethanol may never be held or owned 
by an obligated party before it is 
blended into gasoline. Thus we believe 
that a blender should also have the right 
to separate the RIN from the batch if he 
actually blends the ethanol into 
gasoline. This would only apply to 
batches where the RIN had not already 
been separated by an obligated party. 
Since blenders would in general not be 
obligated parties under our proposed 
program, blenders who separate RINs 
from batches would have no need to 
hold onto those RINs and thus could 
transfer them to an obligated party for 
compliance purposes, or to any other 


There may be occasions in which a 
downstream customer actually owns the 
batch of ethanol when it is blended into 
gasoline. In such cases the blender will 
have custody but not ownership of the 
batch. We propose that the RIN can be 
separated from the batch of ethanol 
when the batch is blended into gasoline, 
but the RIN could only be separated by 
the party that owns that batch of 
renewable fuel at the time of blending. 

. Once a RIN is separated from a batch 
of renewable fuel, the PTDs associated 
with that batch could no longer list the 
RIN. Parties who subsequently take 
ownership of the batch may not know 
if the RIN had been separated, or if a 
RIN had never been assigned to the 
batch in the first place, contrary to 
regulatory requirements. To avoid 
concerns about whether RINs assigned 
to batches have not been appropriately 
transferred with the batch, we request 
comment on whether PTDs should 
include some notation indicating that 
the assigned RIN has been removed. 

As described in Section III.B, many 
different types of renewable fuel can be 
used to meet the RFS volume 
obligations placed upon refineries and 
importers. Currently, ethanol is the most 
prominent renewable fuel, and is most 
commonly used as a low level blend in 
gasoline at concentrations of 10 volume 
percent or less. However, some 
renewable fuels can be used in neat 
form (i.e. not blended with conventional 
gasoline or diesel). The two RIN 
separation situations described above 


would capture any renewable fuel for — 
which ownership is assumed by an 
obligated party or a party that blends the 
renewable fuel into gasoline or diesel. 
However, renewable fuels which are 
used in their neat (unblended) form as 
motor vehicle fuel may not be captured. 
This would include such renewable 
fuels as neat biodiesel (B100), methanol 
for use in a dedicated methanol vehicle, 
biogas for use in a CNG vehicle, or 
renewable diesel used in its neat form. 

.As for ethanol and biodiesel, neat 
renewable fuels would be assigned a 
RIN by the producer. However, in cases 
where the neat renewable fuel is never 
owned by an obligated party or blended 
into gasoline or diesel before being used 
as a motor vehicle fuel, no party would 
have the right to separate the RIN from 
the batch. The RIN would therefore 
never become available to an obligated 
party for RFS compliance purposes. 
Although the current use of these neat 
renewable fuels is minor in comparison 
to the volumes of ethanol and lower 
blend levels of biodiesel, we 
nevertheless believe that they should be 
allowed to help meet the volume 
requirements of the RFS program. 

To address this issue, we propose to 
more broadly define the right to separate 
a RIN from a batch. In addition to 


obligated parties and blenders, we 


believe that any party holding a batch of 
renewable fuel for which the RIN has 
not been separated could separate the 
RIN from the batch if the party 
designates it for use only as a motor 


' vehicle fuel in its neat form and it is in 


fact only used as such. Given the lack 
of any significant use of ethanol in its 


‘neat (but denatured) form as a motor 


vehicle fuel, RINs for neat ethanol could 
only be separated by an obligated party 
or a party that blends it with gasoline. 
This would include a party that blended 
ethanol with a small amount of gasoline 
to form E85, since there are millions of 
vehicles in the fleet that can operate on 
E85. In this case, E85 would be treated 
like any other ethanol/gasoline blend. 
Under our proposed approach, 
therefore, any party that holds a batch 
of renewable fuel that is typically used 
in its neat form and was designated by 
the producer for use in its neat form as 
a motor vehicle fuel would be given the 
right to separate the RIN from the batch. 


This approach would recognize that the | 


neat form of the renewable fuel is valid 
for compliance purposes under the RFS 
program, as described in Section III.B. 
Biodiesel (mono alky] esters) is one 
type of renewable fuel that can under 
certain conditions be used in its neat 
form. However, in the vast majority of 
cases it is blended with conventional 
diesel fuel before use, typically in 


concentrations of 20 volume percent or 
less. This approach is taken for a variety 
of reasons, including the following: 

¢ To reduce impacts on fuel 
economy. 

e To mitigate cold temperature 
operability issues. 

e To market biodiesel as an additive 
rather than an alternative fuel. 

e To address concerns of some engine 
owners or manufacturers regarding the _ 
impacts of biodiesel on engine 
durability or drivability. 

e To reduce the cost of the resulting 
fuel. 

Biodiesel is also used in low 
concentrations as a lubricity additive 
and as a means for complying with the 
ultra-low sulfur requirements for 
highway diesel fuel. Biodiesel is 


occasionally used in its neat form. 


However, this approach is the exception 
rather than the rule. Consequently, we 
propose that the RIN assigned to a batch 
of biodiesel could only be separated 
from that batch if and when the 
biodiesel is blended with conventional 
diesel. To avoid claims that very high 
concentrations of biodiesel count as a _ 
blended product, we also propose that 
biodiesel must be blended into ; 
conventional diesel at a concentration of 
80 volume percent or less before the RIN 
can be separated from the batch. 

Our proposed approach to biodiesel 
would mean that biodiesel used in its 
neat form would not be valid for 
compliance purposes under the RFS 
program. To address this issue, we 
request comment on additionally 
allowing a biodiesel producer to 
separate the RIN from the batch if it 
could establish that it produced-the 
batch of biodiesel specifically for use as . 
motor vehicle fuel in its neat form, and 
that the biodiesel was in fact used in its 
neat form. 


3. Distribution of Separated RINs 

Once a RIN is separated from a batch 
of renewable fuel, it would become 
freely transferable. Each RIN could be 


held by any party, and transferred 
between parties any number of times. 


. This approach would apply to extra- 


value RINs (RINs generated based on 
Equivalence Values greater than 1.0) as 
well as standard-value RINs. 

We are not proposing to limit the 
number of times that a RIN could be 
transferred, nor the types of parties that 
could receive or transfer RINs. However, 
this approach would be unique among 
EPA’s fuel regulations. For all previous 
motor vehicle fuel credit trading 
programs we have allowed only refiners 
and importers to transfer credits, and 
have limited the number of times credits 
could be transferred to one or two 
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transfers. This includes, for example, 
the credit trading programs for 


reformulated gasoline and gasoline 


sulfur. These limitations were included 
to make the credit trading programs 
enforceable by making the transfer of 
credits, from the credit generator to the 
credit user, shorter, and populated only 
by the refiners and importers who were 
obligated to meet those standards. These 
approaches also helped to ensure the 
validity of credits by limiting the 
sources of credits to companies that the 
obligated parties know to be reliable 
business partners. A recent report 
provided to the Agency by the American 
Petroleum institute also provides - 
support for limiting RIN trading to 
obligated parties.35 Therefore, we are 
seeking comment on limiting the 
number of trades and limiting the trades 
to only occur between obligated parties 
even though we are not proposing to do 
so here. 

For the RFS program, we believe that 
there is a need to provide for this more 
open trading, and that it can occur 
without unduly sacrificing the 
enforceability of the program or 
increasing its oversight burden. As 
described earlier, the RFS program is 
unique in that obligated parties are 
typically not the ones producing the 
renewable fuels and generating the 
RINs, so there is a need for trades to 
occur between obligated parties and 
non-obligated parties. By prohibiting 
anyone except obligated parties from 
holding RINs after they have been 
separated from a batch, we might be 
making it more difficult for those RINs 
to eventually be transferred to the 
obligated parties that need them. This is 
especially important in the case of the 
RFS program, because the program must 
work efficiently not only for a limited 
number of obligated parties, but a 
number of non-obligated parties as well. 
A potentially large number of oxygenate 
blenders, many of which will be small 
businesses, will be looking for ways to 
market their RINs. Furthermore, in some 
cases renewable fuel producers will also 
have RINs (in particular, extra-value 
RINs) that can be marketed. Allowing 
other parties, including brokers, to 
receive and transfer RINs may create a 
more fluid and free market that would 
increase the venues for RINs to be. 
acquired by the obligated parties that 
need them. 

We believe we can ensure the 
enforceability of the program despite 
opening up trading to non-obligated 


35 Montgomery, David W., “Recommendations for 
a Trading Program Which Will Comply with the 
Renewable Fuel Standard,” CRA International, Inc. 
May 25, 2006. 


parties and allowing multiple trades. 
The RIN number, along with the 
associated electronic reporting 


‘mechanism, should allow us the ability 


to verify the validity of RINs and the 
source of any invalid RINs. Since all 


- RINs generated, traded, and used for 


compliance would be recorded 
electronically in an Agency database, 
these types of investigations would be 
straightforward. The number of RIN 
trades, and the parties between whom 
the RINs are being traded, would only 
have the effect of increasing the size of 
the database. 

As with other credit-trading programs, 
the business details of RIN transactions, 
such as the conditions of a sale or any 
other transfer, RIN price, role of 
mediators, etc. would be at the 
discretion of the parties involved. The 
Agency would be concerned only with 
information such as who holds a given 
RIN at any given moment, when 
transfers of RINs occur, who the party 
to the transfers are, and ultimately 
which obligated party relies on a given 
RIN for compliance purposes. This type 
of information would therefore be the 
subject of various recordkeeping and 


_ reporting requirements as described in 


Section IV, and these requirements 
would generally apply regardless of 
whether RIN has been separated from a 
batch. 

The means through which RIN trades 
would occur would also be at the 
discretion of the parties involved. For 
instance, parties with RINs could create 
open auctions, contract directly with 
those obligated parties who seek RINs, 
use brokers to identify potential 
transferees and negotiate terms, or just 
transfer the RINs to any other willing 
party. Brokers involved in RIN transfer © 
could either operate in the role of 
arbitrator without holding the RINs, or 
alternatively could receive the RINs 
from one party and transfer them to 
another. If they are the transferee of any 
RINs, they would also be subject to the 
registration, recordkeeping, and 
reporting requirements. We do not 
believe that it would be appropriate or 
useful for the EPA to become directly 
involved in RIN transfers, other than in 
the role of providing a database within 
which transfers can be recorded. Thus 
EPA would not plan on establishing a 
clearinghouse or centralized brokerage 
for the management of RIN transfers, nor 


’ contract with a private firm through 


whom all RIN buyers and sellers would 
arrange transfers. Our experience with 
other credit trading programs suggests 
that, left to themselves, natural free- 
market mechanisms will arise to handle 
RIN transfers, and that these 
mechanisms will maximize the 


efficiency of the market while 
minimizing the transaction costs for 
transfers of RINs. 


4. Alternative Approaches to RIN 
Distribution 

During the development of our 
proposed RFS trading and compliance 
program, stakeholders offered a variety 
of alternative program design 
approaches. Most of these alternatives 
recognize the value of a RIN-based 
system of compliance, but they differ in 
terms of which parties would be 
allowed to separate a RIN from a batch 
and the means through which the RINs 
should be transferred to obligated 
parties. We invite comment on all of 
these options. 

Our primary concern with the 
alternative approaches is that we believe 
they would be less effective than our 
proposed program at ensuring that RINs 
would get to the obligated parties who 
need them in a timely fashion. As 
described above, stakeholders have 
expressed serious concerns about any 
program structure that could allow non- 


obligated parties to exercise market 


power in the RIN market, and the 
program we are proposing today is 
designed to minimize these concerns. 
The alternative approaches described 
below, in contrast, could potentially 
allow some non-obligated parties who 
acquiré RINs to either refuse to transfer 
them, make them difficult for obligated 
parties to obtain, or drive their price up 
by exercising market power. We believe 
that these stakeholder concerns about 
alternative program options are 
legitimate, given that nearly half of the 
production volumes of ethanol come 
from only seven companies and only 
five companies manage the majority of 
ethanol marketing. Our proposal also 
best addresses other related issues, such 
as limiting the number of obligated 
parties, providing for the most open RIN 
market, and providing an effective 
means at ensuring RIN certainty. 

a. Producer With Direct Transfer of 
RINs. One alternative to our proposed 
program would allow producers and 
importers of renewable fuels to transfer 
RINs separately from the renewable fuel 
that they represent. The producer or 
importer would still generate the RIN, 
but would not necessarily need to assign 
it to a specific batch of renewable fuel. 
The producer or importer would be 
required to transfer the RIN, but only to 
an obligated party. 

Under this approach non-obligated 
parties other than producers and 
importers would have no RIN 
ownership opportunities and would 


. therefore not bear any burden associated 
with transferring RINs with batches. 
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This would eliminate most of the 
recordkeeping and reporting 
requirements applicable to them under 
our proposed program. There would 
also be no need for any regulatory 
requirements to ensure proper 
accounting of RINs as they move 
through the distribution system, such as 
requirements necessary to address 
volume changes due to temperature, 
batch splits and mergers, use of 
renewable fuels in their neat form, and 
the recordkeeping and reporting _ 
associated with these requirements. 

The challenges associated with this 
approach, however, pertain to the 
disconnect between RINs and batches of 
renewable fuel. For instance, the 
disconnect would produce the 
possibility for the creation of market 
power with the renewable fuel producer 
that generates the RINs. As discussed 
above, there is the possibility that 
renewable producers might not place all 
RINs on the market for procurement by 
the obligated parties, thereby driving up 
their price and/or increasing further the 
demand for renewables. It is very 
unlikely that they would withhold 
renewable fuel itself from the market in 
order to drive up the price for it. Not 
only is storage capacity limited, but 
there is no evidence that ethanol 
producers or marketers have ever 
exercised this type of market control. 
This is also true under our proposed 

rogram. 

In addition, although a refiner could 
purchase renewable fuel directly from a 
producer and acquire RINs at the same 
time, there would be many other cases 
in which a refiner would purchase 
renewable fuel without RINs (such as 
from a marketer). Although the market 
would likely develop in sucha way that 
renewable fuel without RINs would be 
priced differently than renewable fuels 
with RINs, the purchase of the 
renewable fuel would stili have no 
bearing on the refiner’s RFS compliance 
demonstration, contrary to the intent of 
the Act. The refiner would have to 
procure RINs separately. If the refiner 
purchased more renewable fuel than it 
needed for compliance purposes in this 
way, it would not have any excess RINs 
to transfer to another party. The Act 
stipulates that allowances must be made 
for credits to be generated for excess | 
renewable fuel. 

To address the concern regarding © 
producers withholding RINs from the 
market, under this alternative the 
renewable producer would be required 
to make the RINs available for transfer 
to an obligated party. As under the 
proposed option, this RIN transfer could 
be done in one of several ways, such as 
through direct contract or a restricted 


clearinghouse. Any RINs not provided 
directly to an obligated party would 
then need to be made available through 
a regularly scheduled public auction to 
the highest bidder. This could be 
through an existing internet auction 
Web site, or through another auction 
mechanism implemented by a generator 
so long as the mechanism is equally 
open and available to all obligated 
parties. Only obligated parties would be 
permitted to bid on the RINs in such an 
auction. 

To ensure the effectiveness of such an 
approach, however, there are a number 
of additional aspects of the program that 
would need to be specified. Since a 
renewable producer could essentially 
withhold RINs from the market by 
setting the selling price too high, such 
an approach would hinge upon any 
such auctions occurring without any 
minimum price for the RINs. Producers 
would be required to transfer RINs to 
the highest bidder regardless of the bid 
price, even if there was only a single 
bidder. The renewable producer would 
be required to send the successful 
bidder a written confirmation of the RIN 
transfer, including the RIN 
identification numbers. If there were no 
bids, the renewable producer would be 
required to roll them over to subsequent 
auction cycles until such time as the 
RINs were no longer valid for 
compliance purposes and they would 
simply be retired. Finally, in order to 
ensure that RINs were actually being 
made available, such sales, trades, or 
auctions would be required to occur at 
least quarterly, but we seek comment on 
whether a shorter cycle would be more 
appropriate. 

' Various other aspects of the RIN 
auctions or transactions would also 
have to be specified. For example, the 
location, time, and other details of any 
auction would have to be made widely 
known to obligated parties in sufficient 
time for them to participate. To this end, 
the rule could specify that there must be 
advance public notice of the intent to 
conduct an auction and the auction 
procedures, and that this notice must be 
advertised through nationwide media or 
a public Internet posting. The minimum 
amount of advance notice could be, for 
example, one week or four weeks. The 
regulations could require that the RINs 
be transferred in large enough blocks, 
such as 5,000 RINs, in order to prevent 
undue transaction costs. The regulations 
could also specify the time period 
during which any public auction must 
remain open; seven days could be 
specified, for example. Other criteria for 
how the auction is conducted could be 
included in order to ensure its 
legitimacy. Interested commenters 


should include details for RIN auctions 
or transactions that they believe should 
be addressed in implementing 
regulations. 

Our proposed program is designed to 
ensure that the existing market 
mechanisms for the distribution of © 
renewable fuel can be used for the 
distribution of RINs as well. The need 
for independent RIN markets is 
minimized, and likewise the regulatory 
oversight of such markets is minimized. 
Under the direct transfer alternative 
described above, however, not only does 
an independent RIN market become a 
central feature of the RFS program, but 
the regulations might need to specify 
the many various aspects of RIN 
transfers as described above, and doing 
so would represent an intervention into 
the market that the Agency has not | 
exercised before. It may be necessary to 
design the regulatory provisions in this 
way in order to have an enforceable 
program under this alternative, but we 
would have to be convinced that such 
an approach could be properly 
structured and that it was superior to 
other alternatives. 

Under this option, non-obligated 
parties such as marketers or brokers 
would not be allowed to own RINs. It 
could be possible to add in this 
flexibility, but in effect this option 
would then operate similarly to our 
proposed approach, but with additional 
complications and transaction costs due 
to the fact RINs would not follow — 
batches through the distribution system. 
Therefore, we do not believe it is 
appropriate to provide this flexibility as 
part of the direct-transfer option. 

b. Producer With Open RIN Market. 
Another approach would allow 
producers and importers of renewable 
fuels to transfer RINs separately from 
the renewable fuel to any party. Ifa 
renewable fuel producer did choose to 
transfer the RIN with the batch, any 
downstream party would have the right 
to separate that RIN from the batch. 

Although we believe that the 
recordkeeping burden placed upon 
marketers and distributors under our 
proposed program would be minimal, 
this alternative approach would 
essentially eliminate that burden 
altogether. Marketers and distributors — 
would not have to ensure that RINs 
were transferred with batches and keep 
a record of those transfers, and would 
not be responsible for ensuring that 
RINs remain assigned to batches during 
batch splits and mergers. Any marketer 
or distributor that did receive a batch 
with an assigned RIN could separate the 
RIN from the batch and transfer it, 
maximizing the choices available to 


them. 
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However, this alternative approach 
would increase the burdens for 
obligated parties to comply with their 
renewable fuel obligation since all RINs 
would be controlled by producers and 
marketers at the point of generation. The 
concerns described above regarding the 
exercising of market power in the RIN 
market by a small number of non- 
obligated parties would apply to this 
alternative. Although these concerns 
may be less significant under EIA’s 
current projections that renewable fuel 
production volumes will exceed the 
RFS program requirements, we believe 
that we should design the RFS program 
to function smoothly under any future 
market scenario. Since it is possible that 
the market conditions leading to EIA’s 
projections could change, we believe 
that the concern about producers and 
marketers exercising market power in 
the RIN market is important. As a result, 


- we do not believe that this alternative 


approach is most appropriate. 

c. First Purchaser. As under our 
proposed approach, in this alternative 
the renewable fuel producer would be 
required to assign a RIN to every batch 
of renewable fuel and to transfer that 
RIN with the batch. However, the first 
party in the distribution system to take 
ownership of the batch would have the 
right to separate the RIN from the batch. 
This means that any non-obligated party 
that purchased the renewable fuel from 
its producer would be able to separate 
the RIN and to transfer it independently 
from the batch. 

The advantage of this alternative 
approach, as compared to our proposal, 
is that it would remove control of the 
sale of RINs from the producers. 
However, the concern raised by refiners 
about the exercise of market power in 
the RIN market remains because only 
five companies today manage the 
majority of ethanol marketing in the 
U.S. With such a small number of 
companies, any one could exert a 
controlling influence on the RIN market. 
In addition, many large producers 
operate as marketers for other smaller 
producers, allowing some producers to 
be the first purchaser. As discussed for 
the previous alternative, we believe that 
we should design the RFS program to 
function smoothly under any future 
market scenario, including ones ° 
different from those forming the basis of 
the current EIA projections. Thus we 
believe that the concern about marketers 
exercising market power in the RIN 
market is still important, and as a result 


we do not believe that the first 


purchaser approach offers significant 
advantages over our proposed program. 
d. Owner at Time of Blending. An 


’ alternative approach to our proposed 


option of allowing obligated parties to 
‘separate RINs as soon as they gain 
ownership would prohibit all parties 
from separating a RIN from a batch of 
renewable fuel until the batch had 
actually been blended into gasoline or 
diesel. The obligated party could retain 
the RIN as soon as it gained ownership 
of the batch, but could not transfer the 
RIN or use it for compliance purposes 
until the renewable fuel that it 
represented was actually blended into 
gasoline or diesel. Thus, a RIN could be 


_ separated from the batch of renewable 


fuel to which it has been assigned only 
at the time of blending, and whomever 
owns the batch at the time of blending 
would also have the right to separate the 
RIN and use or transfer it. 

Although we based our proposed 
program design on the expectation that 
all renewable fuels will eventually be 
consumed as fuel, primarily through 
blending with conventional gasoline or 
diesel, this alternative approach would 
provide direct verification of blending. 
However, we do not believe that this is 
necessary in order to provide an 
enforceable program, and in fact it 
would create an additional and 
unnecessary burden for blenders. 

As discussed in Section IIL.D, it is not 
necessary to track renewable fuels all 
the way to the point of blending because 
we can confidently treat production 
volumes as an accurate surrogate for 
consumption. This fact provides the 
basis for our proposed program, and 
could also be used in support of the - 
alternatives described previously. If 
verification of blending were required 
before a RIN could be separated from a 
batch, both obligated parties and 
blenders would be subject to additional 
recordkeeping and paperwork burdens. 
The Agency would be compelled to 
enforce activities at the blender level, 
adding about 1200 parties to the list of 
those subject to enforcement under our 
proposed program. 

By requiring refiners to wait until 
renewable fuel is blended before they 
can separate the RIN, this alternative 
approach could limit the potential for 
one refiner to purchase large volumes of 
renewable fuel with the intent of 
separating the RINs and exercising 
market power in the RIN market. 
However, we do not believe that this 
represents an advantage to this 
alternative since it could not occur 
under our proposed program either. 
There are no geographic limitations to 
RIN transfers within the 48 contiguous 
states, so obligated parties that need 
RINs can purchase them from any 
refiner who has an excess. In addition, 
RINs that have been separated from 
their assigned batches by oxygenate 


blenders represent an additional safety 
valve in the RIN market, providing 


. additional assurances that no one 


refiner could exercise market power in 
the RIN market, thereby demanding an 
unreasonably high price for them. 


For these reasons, we do not believe 
that requiring renewable fuel to be 
blended into gasoline or diesel before a 


_ RIN could.be separated from the batch 


would provide any significant 
advantages over our proposed program. 
However, we request comment on this 
alternative approach. 


e. Blender at Time of Blending. 
Although we have concluded that ~ 
production volumes are an accurate 
surrogate for consumption, thus 
eliminating the need to measure 
renewable fuel volumes at the point of 
blending into gasoline or diesel, an 
alternative approach would do just that. 


In this alternative program approach, 
RINs would not be generated by the 
producer of the renewable fuel and 
assigned to batches. Instead, blenders 
would keep detailed records of the 
volumes of renewable fuel that they 
blended into gasoline or diesel, and 
would generate credits for those 
volumes. Blenders would be considered 
obligated parties, but their obligation 
would be considered as zero percent to 
avoid redundant obligations (i.e., to 
avoid the blender being responsible for 
blending renewable fuel into gasoline 
for which a refiner or importer also has 
an RFS program responsibility). Thus 
they would generate credits which 
could then be sold to a refiner or 
importer who needs it for compliance 
purposes. 

The blender approach would differ 
from our proposed program and all the 
other alternative approaches in that it 
would be based on actual blending 
activity, as compared to ownership of 
the renewable fuel: Under this 
alternative approach, the blender would 
not use records of batch ownership to 
establish generation of credits, but 
rather would be required to demonstrate 
that it had actually blended the 
renewable fuel into gasoline or diesel. 
Since the blender was respensible for 
blending, the blender would generate 
the credits from that blending and 
would have the right to transfer them to 
another party. 


Although blenders could use IRS fuel 
credit forms to verify the volumes of 
ethanol blended into gasoline under this 
alternative, the IRS forms would not 
provide useful information related to 
biodiesel or other renewable fuels that 
are blended into conventional gasoline 
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or diesel.3® Alternative approaches to 
verifying that these other renewable 
fuels were actually blended would 
_ therefore need to be designed under this 
alternative, and these verifications 
would necessarily involve additional 
recordkeeping and reporting 
requirements. 

This approach would also tend to 
increase the burdens on refiners to gain 
access to credits and thus demonstrate 
compliance. A refiner who took 
ownership of a batch of renewable fuel 
could not use that batch to meet its RVO 
unless he blended it into gasoline or 
diesel himself. Such circumstances 
would create additional complexity for 
the obligated parties that are avoided by 
the more streamlined approach we are 
proposin 

A vies approach would also be 
difficult to implement. To begin with, 
many blenders are small businesses, and 
none have been substantially regulated 
in an EPA fuel program before. We 
would be imposing upon these parties 
the primary enforcement burden 
associated with the RFS program even 
though they are not obligated for 
meeting the renewable fuel standard. 
Also, this approach would not be able 
to distinguish between. cellulosic 
biomass ethanol and ethanol made from 
other feedstocks, which creates 
significant difficulties in meeting 
program requirements. 

Under a blender approach, even 
accurate records of blending would be 
difficult to verify. There are more than 
1200 blenders in the U.S. who blend 
ethanol into gasoline, in addition to 
those that blend biodiesel into 
conventional diesel fuel. Thus the 
blender approach would maximize the 
number of parties involved, overly 
complicating the compliance system. 
The enforcement burden on the Agency 
would be significant, and ultimately it 
would be likely that many claims of 
blending would go unchecked. 

Some of the concerns raised above 
could be addressed by re-introducing 
the RIN concept into a blender 
approach. For instance, the existence of 
RINs could help identify cellulosic 
biomass ethanol as such. However, if a 
RIN-based system were implemented, 
this alternative approach would become 
very similar to our proposed program, 
but with additional enforcement 


36 There is some evidence that biodiesel 
producers are operating as blenders in order to 
claim the right to the Federal excise tax credit for 
biodiesel. However, in these cases they often blend 
only very small amounts of conventional diesel into 
biodiesel, such as 0.1 volume percent. The mixture, 
identified as B99.9, is then transported to another 
blender who often adds significant additional 
quantities of conventional diesel to make blends 
such as B2 or B20. 


burdens placed upon blenders. As a 


result the advantages of this alternative 


approach over our proposed program 
would disappear. 

Due to the additional and unnecessary 
recordkeeping and reporting burdens 
that would be placed upon blenders 
under this alternative, the dissociation 
of credits from renewable fuels acquired 
by obligated partiers, and the likelihood 
that many blending events may go 
unchecked, we do not believe that the 
alternative blender approach should be 
adopted. 


IV. Registration, Recordkeeping, and: 
Reporting Requirements 


A. Introduction 


Registration, recordkeeping and 
reporting are necessary to track 
compliance with the renewable fuels 
standard and transactions involving 
RINs. We are proposing to utilize the 
same basic forms for registration that we 
use under the reformulated gasoline 
(RFG) and anti-dumping program.%7 
These forms are well known in the 
regulated community and are simple to 
fill out. Information requested includes 
company and facility names and 
addresses and the identification of a 
contact person with phone number and 
e-mail address. Registrations do not 
expire.and upon receipt of a completed 
registration form, EPA will issue unique 
company and facility identification 
numbers that will appear in compliance 
reports and, in the case of renewable 
fuels producers, will be incorporated in 
the unique RINs they generate for each 
batch of renewable fuel. We intend to 
use the same simplified registration 
method we use for existing fuels 
programs under 40 CFR part 80, and 
parties who have already registered with 
EPA under an existing fuels program 
will not be required to re-register and 
will be able to use their existing EPA- 
issued company and facility registration 
numbers. 

We plan to use a simplified method 
of reporting via the Agency’s Central 
Data Exchange (CDX). CDX will permit 
us to accept reports that are 
electronically signed and certified by 
the submitter in a secure and robustly 
encrypted fashion. Guidance for 
reporting will be issued prior to 
implementation and will contain 
specific instructions and formats 
consistent with provisions in the final 
rule. We intend to accept electronic 


37 Please refer to http://www.epa.gov/otaq/regs/ 
fuels/rfgforms.htm. The relevant registration forms 
for our existing fuels programs are 3520-20A, 3520- 
20B, and 3520-20B1. Interested parties may wish to 
view these forms, as they may be useful in 
preparing comments on this proposed rule. 


reports generated in virtually all 
commercially available spreadsheet 
programs and to permit parties to 
submit reports in comma delimited text, 
which can be generated with a variety 
of basic software packages. In order to 
permit maximum flexibility in meeting 
the RFS program requirements, we must 
track activities involving the creation 
and use of RINs, as well as any ~ 
transactions such as purchase or sale of 
RINs. Reports will be included in a 
compliance database managed by EPA’s 
Office of Transportation and Air Quality 
and will be reviewed for completeness 
and for potential violations. Potential 
violations will be referred to 
enforcement personnel. 

Records related to RIN transactions 
may be kept in any format and the 
period of record retention by reporting 
parties is five (5) years, which is the 
time frame for retention under similar 
40 CFR part 80 fuels compliance 
reporting programs. Records retained 
would include copies of all compliance 
reports submitted to EPA and copies of 
product transfer documents (PTDs). 
Records would have to be provided to 
the Administrator or the Administrator’s 
representative upoh request and they 
may have to be converted to a readable, 
usable format. 


B. Requirements for Obligated Parties 
and Exporters of Renewable Fuels 


1. Registration 


We are proposing that ‘obligated 
parties’’ including refiners, importers, 
and blenders of gasoline, as well as 
exporters of renewable fuel, must 
register with EPA by [90 DAYS AFTER 
FINAL PUBLICATION OF THE FINAL 
RULE]. Most refiners and importers are 
already registered with us under various 
regulations related to reformulated — 
(RFG) and conventional gasoline or 
diesel fuel. We propose that these 
existing registrations be applicable 
under the renewable fuel standard as 
well. Exporters of renewable fuels may 
not have registered with EPA and we 
anticipate perhaps 25 new registrations 
and 25 updated registrations because of 
this program. If a party becomes subject 
to this proposed regulation after the ; 
effective date, then we propose that they 
must register with us and receive their 
EPA-issued company and facility 


. registration numbers prior to engaging 


in any transaction involving RINs. 

Any party who is not currently 
registered with us would have to submit 
a simple registration form. We will issue 
a 4-digit company identification number 
and, for each facility registered, a 5-digit 
facility identification number. Currently 
registered parties will only be 
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responsible for updating company and 
facility records as the need to update 
routine information arises, for example, 
if corporate points of contact or 
addresses change. Currently registered 
refiners and importers would continue 
to use their existing 4-digit company 
and 5-digit facility identification 
numbers. 


2. Reporting 


There are three types of reports that 
would be required of obligated parties 
and exporters of renewable fuel. Reports 
would be required to be submitted on an 
annual basis by the February 28 
following a given January through 
December annual compliance period. 

The first type of report would provide 
the compliance demonstration. It would 
require obligated parties to provide 
information about their annual volume 
of gasoline produced or imported, and 
would require exporters to provide 
information about their annual volume 
of renewable fuel exported. The report 
would also describe the calculation of 
their corresponding renewable volume 


obligation (RVO), a listing of the RINs 


applied towards the RVO, any deficit 
carried over from the previous year, and 
any deficit carried into the next year. 

The second type of report would 
provide detailed transactional 
information regarding RINs. It would be 
akin to credit trading reports submitted 
by refiners and importers under other 
fuels programs in 40 CFR part 80, such 
as the gasoline sulfur program. The 
purpose of this report would beto | 
document the ownership, transfer and 
use of RINs and to track expired RINs. 
As such, and noted below, these reports 
would be required of any party that 
owns RINs during the compliance 
period covered by the report. The | 
transactional report is necessary because 
compliance with the RVO is primarily 
demonstrated through self-reporting of 
RIN trades and therefore it is necessary 
for Agency personnel to be able to link 
transactions involving each unique RIN 
in order to verify compliance. We will 
be able to import reports into our 
compliance database and match RINs to 
transactions across their entire journey 
from generation to use. As with our 
other 40 CFR part 80 compliance-on- 
average and credit trading programs, 
many potential violations are expected 
to be self-reported. Because the use of 
RINs permits great flexibility in meeting 
the RVO, we believe that obligated 
parties and others who create and 
handle RINs (including brokers) will 
benefit from self-reporting. 

The third type of report will 
summarize RIN activities for the 
previous year and will include the total 


number of RINs owned, used for 
compliance, transferred and expired. 
This report would not include details of 
every RIN owned or used, since this 
information would be included in the 
compliance and transactional reports. 
Instead, this third report would simply 
summarize the total number of RINs 
falling into different categories. 

All reports submitted to us would 
have to be signed and certified as true 
and correct by a responsible corporate 
officer. This can be done electronically. 
As discussed above, we plan to utilize 
a highly simplified electronic method of 
reporting via the Agency’s Central Data 
Exchange that is secure, provides 
encryption and reliable electronic 
signatures, and that permits us to accept 
reports in the submitter’s choice of 
simple comma delimited text or 
commercially available spreadsheet 
packages. 

We are proposing annual reporting 
only. However, we encourage comments 
related to the frequency of reporting. We 
are particularly interested in comments 
related to the frequency of transactional 
reports related to RINs and whether 
these reports should be submitted 
quarterly rather than annually. We also 
request comment on our proposed 
requirement that three distinct types of 


. reports be submitted for each calendar 


year, specifically whether these reports 
could be simplified or whether a smaller 
number of reports could provide the 
same information. 


3. Recordkeeping 


The proposed recordkeeping 
requirements for obligated parties and 
exporters of renewable fuel support the 
enforcement of the use of RINs for 


compliance purposes. Product transfer 


documents (PTDs) are central to 
tracking individual RINs through the 
fungible distribution system when those 
RINs are assigned to batches of 
renewable fuel. PTDs are customarily 


‘issued in the course of business (i.e., 


issuing them is a “customary business 
practice”) and are familiar to parties 
who transfer or receive fuel. As with 
other fuels programs, PTDs may take 
many forms, including bills of lading, as 
long as they travel with the volume of 
renewable fuel being transferred. 
Specifically, we propose that on each 
occasion any person transfers 
ownership of renewable fuels subject to 
this proposed regulation that they 
provide the transferee documents 
identifying the renewable fuel and 
containing identifying information 
including the name and address of the 
transferor and transferee, the EPA- 
issued company and facility IDs of the 
transferor and transferee, the volume of 


renewable fuel that is being transferred, 
the location of the renewable fuel at the 
time of transfer, and the unique RIN 
associated with the volume of fuel being 
transferred, if any. PTDs are used by all 
parties in the distribution chain down to 
the retail outlet or wholesale purchaser- 
consumer facility that dispenses it into 
motor vehicles. 

Except for transfers to truck carriers, 
retailers or wholesale purchaser- 
consumers, product codes describing 
various attributes of the fuel may be 
used to convey the information required 
for PTDs, as long as the codes are clearly 
understood by each transferee. 
Therefore, refiners and importers and 
exporters of renewable fuel may use 
codes. The RIN would always have to 
appear on each PTD in its entirety 
before it is separated from a batch, since 
it is a unique identification number and 
cannot be summarized by a shorter 
code. 

Obligated parties and exporters of 
renewable fuel would have to keep 
copies of PTDs and of all compliance 
reports submitted to EPA for a period of 
not less than five (5) years. The five year 
period is common to all our 40 CFR part 
80 programs and is a reasonable period 
to retain records in the event a potential 
violation is reported and must be 
investigated and pursued by 
enforcement personnel. They would 
also have to keep information related to 
the sale, purchase, brokering and 
trading of RINs that support the 
information they report to EPA. Refiners 
and importers would be responsible for 
providing records to the Administrator: 
or the Administrator’s authorized 
representative in a usable format upon 
request. 


C. Requirements for Producers and 
Importers of Renewable Fuel 


1. Registration 


We propose that any producer or 
importer of renewable fuel must register 
by [90 DAYS AFTER THE DATE OF 
FINAL PUBLICATION OF THE FINAL 
RULE]. The registration requirements 
are the same as those for refiners and 
importers of gasoline, as described 
above. Renewable fuel producers were 
not previously required to register with 
EPA and we anticipate around 280 new 
registrants as a result of this proposed 
registration requirement. Although 
renewable fuels producers are not 
“obligated parties,” they are the parties 
who generate RINs. As mentioned above 
in IV.B.1, the EPA-issued registration 
numbers will be part of the unique RIN 
generated by the producer or importer of 
renewable fuel. In order to support 
effective recordkeeping and reporting 
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for compliance purposes, we believe it 

is necessary for them and any party who 
generates or owns RINs to register with 
the Agency. 

Registration is a simple process and 
there is no expiration date associated 
with a registration. However, 
registration information may be updated 
by the registrant as needed, for example, 
if a mailing address changes. The 
information collected includes company 
name and address; facility name(s) and 
address(es); and a contact person’s 
name, phone number and e-mail 
address. Any party who is not currently 
registered with us would have to submit 
registration forms. We will issue a 4- 
digit company identification number 
and, for each facility registered, a 5-digit 
facility identification number. If a party 
becomes subject to this proposed 
regulation after the effective date, then 
we propose that they must register with 
us and receive their EPA-issued 
company and facility identification 
numbers prior to generating or holding 

RINs. 

We also propose that small volume | 
domestic producers of renewable fuels, 
those who produce less than 10,000 
gallons per year, be allowed to remain 
unregistered. This proposed provision © 
would free them from recordkeeping 
and reporting requirements, but it 
would also preclude them from 
generating RINs, 


2. Reporting 


Renewable fuel producers and 
importers would be required to submit 
three different annual reports by 
February 28, reflecting activity during 
the previous calendar year. The first 
report would be an annual report that 
reflects the generation of RINs. This 
report would identify each batch of 
renewable fuel produced or imported 
during the previous year and the RINs 
generated for each batch. This annual 
report would provide information about 
the production date, renewable fuel type 
and volume of renewable fuel produced 
or imported. For specific information 
about how RINs are actually generated, 
please refer to the discussion in Section 
III.D.2 of this preamble. 

Like any of the parties who can own 
RINs, a renewable fuel producer would 
also have to submit a second type of 
report detailing transactional 
information regarding RINs. This report 
would list the RINs which they own at 
the end of the reporting period as well 
as any RINs they have acquired from 
other parties or have transferred to other 

_ parties, identifying which parties took 
part in the transfer. This report would 
be similar to the transaction report 
described below required of RIN owners 


who are not obligated parties, exporters, 
or producers of renewable fuels. 

Finally, each producer or importer of 
renewable fuel would be required to 
submit a third annual report 
summarizing RIN activities for the 
previous year. This report would 
include the total number of RINs 
generated, owned, transferred, and 
expired. 

All reports would have to be signed 
and certified as true and correct by a 
responsible corporate officer. This can 
be done electronically. As discussed 
above, we plan to utilize a highly 
simplified electronic method of 
reporting via the Agency’s Central Data 
Exchange that is secure, provides 
encryption and reliable electronic 
signatures, and that permits generation 
of reports in the submitter’s choice of 
simple comma delimited text or 
commercially available spreadsheet 
packages. 

We request comment on our proposed 
requirement that three distinct types of 
reports be submitted for each calendar 
year, specifically whether these reports 
could be simplified or whether a smaller 
number of reports could provide the 
same information. 


3. Recordkeeping 


The proposed recordkeeping 
requirements for renewable fuels 
producers support the enforcement of 
the use of RINs for compliance 
purposes. Product transfer documents 
(PTDs) are central to tracking individual 
RINs through the fungible distribution 
system when those RINs are assigned to 
batches of renewable fuel. PTDs are 
customarily generated and issued in the 
course of business (i.e. issuing them is 
a “customary business practice”) and 
are familiar to parties who transfer or 
receive fuel. As with other fuels 
programs, PTDs may take many forms, 
including bills of lading, as long as they 
travel with the volume of renewable fuel 
being transferred. Specifically, we 
propose that on each occasion any 
person transfers ownership of renewable 
fuels subject to this proposed regulation 
that they provide the transferee 
documents identifying the renewable 
fuel and containing identifying 
information including the name and 
address of the transferor and transferee, 
the EPA-issued company and facility 
IDs of the transferor and transferee, the 
volume of renewable fuel that is being 
transferred, the location of the 
renewable fuel at the time of transfer, 
and the unique RIN associated with the 
volume of fuel being transferred, if any. 
PTDs are used by all parties in the 

distribution chain down to the retail 
outlet or wholesale purchaser-consumer 


facility that dispenses it into motor 
vehicles. 

Except for transfers to truck carriers, 
retailers or wholesale purchaser- 
consumers, product codes may be used 
to convey the information required for 
PTDs, as long as the codes are clearly 
understood by each transferee. 
Therefore, renewable fuels producers 
may use codes. The RIN would always 
have to appear on each PTD in its 
entirety before it was separated from the 
batch, since it is a unique identification 
number and cannot be summarized by 
ashortercode. _ 

Renewable fuels producers would 
have to keep copies of PTDs and of all 
compliance reports submitted to EPA 
for a period of not less than five (5) 
years. They would also have to keep 
information related to the sale, 
purchase, brokering and trading of RINs. 
Upon request, renewable fuels 
producers or importers would be 
responsible for providing 
documentation of PTDs to the 
Administrator or the Administrator’s 
authorized representative in a usable 
format. 


D.-Requirements for Other Parties Who 
Own RINs 


1. Registration 


We propose that other parties who 
intend to own RINs, and who are not 
obligated parties, exporters of renewable 
fuels, or renewable fuels producers or 
importers, must also register before 
ownership of any RINs is assumed. The 
registration requirements are the same 
as those for other parties discussed 
previously in Sections IV.B.1 and IV.C.1 
above, and require the registrant to 
provide very basic information about 
the company, its facility or facilities, 
and a contact person. The registration is 
on very simple forms provided by EPA. 
A variety of parties may own RINs 
including (but certainly not limited to) 


_ marketers, blenders, terminal operators, 


and jobbers. (As is mentioned in the 
previous two sections, obligated parties 
and renewable producers may also own 
RINs but have other reporting 
responsibilities, as well.) 

It is possible to own RINs separately 
from batches of renewable fuel. For 
example, a broker might be expected to 
own RINs in this fashion. Any party 
who is not currently registered with us 
and who intends to own RINs would 
have to submit a simple registration 
form, as described above. We anticipate 
about 1,500 new registrants as a result 
of this proposed registration 
requirement, although an exact 
estimation of the number of parties that 
will constitute this group is difficult to 
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make. As with the other parties 
described in this Section, we will issue 
a 4-digit company identification number 
and, for each facility registered, a 5-digit 
facility identification number. If a party 
becomes subject to this proposed 
regulation after the effective date, then 
we propose that they must register with 
us and receive their EPA-issued 
company and facility identification 
numbers prior to owning any RINs. 
2. Reporting 

Parties who own RINs would be _ 
required to submit two types of annual 
reports by February 28, representing 
activity in the previous calendar year. 
The first report would document RIN 
transactions. This report is akin to the 
credit trading reports submitted by 
refiners and importers under other fuels 
programs in 40 CFR part 80 and is the 
same as the second report described for 


. obligated parties in some detail in 


Section IV.B.2 above. 

The second type of report would 
summarize RIN activities for the 
previous year, including the total 
number of RINs owned, transferred, and 
expired. This report would not include 
details of every RIN owned or used, 
since this information would be 
included in the transactional report. 
Instead, this report would simply 
summarize the total number of RINs 
falling into different categories. 

All reports would have to be signed 
and certified as true and correct by a 
responsible corporate officer. This can 
be done electronically. As discussed 
above, we plan to utilize a highly 
simplified electronic method of 
reporting via the Agency’s Central Data. 

As discussed above, we are seeking 
comments on the frequency of reporting, 
especially with regard to RIN — 
transactions. We are proposing annual 
reporting, but are seeking comments on 
whether reporting should be quarterly. 

We also request comment on our 
proposed requirement that two distinct 
types of reports be submitted for each 
calendar year, specifically whether . 
these reports could be simplified or 
whether a smaller number of reports 
could provide the same information. 


3. Recordkeeping 


The proposed recordkeeping 
requirements for parties who own RINs 
support the enforcement of the use of 
RINs for compliance purposes. Product 
transfer documents (PTDs) are central to 
tracking individual RINs through the 
fungible distribution system when those’ 
RINs are assigned to batches of 
renewable fuel. PTDs are customarily 


‘generated and issued in the course of 


business (i.e., issuing them is a 


“customary business practice”) and are 
familiar to parties who transfer or 
receive fuel. As with other fuels 
programs, PTDs may take many forms, 
including bills of lading, as long as they 
travel with the volume of renewable fuel 
being transferred. Specifically, we 
propose that on each occasion any 
person transfers ownership of RINs 
(whether assigned to batches of 
renewable fuel or not) that they provide 
the transferee documents identifying the 
RIN and containing identifying 
information including the name and. 
address of the transferor and transferee, 
the EPA-issued company and facility 
IDs of the transferor and transferee, and 
the unique RINs that are being 
transferred. Typically, parties who own 
RINs connected with batches of fuel 
would handle PTDs; however, parties 
who own RINs separate from batches 
may not. A party who owns RINs in 
connection with fuel and who received 
a PTD would be responsible for meeting 
requirements related to PTDs. 

Parties who own RINs but who are not 
obligated parties, exporters of renewable 
fuel, or renewable fuel producers or 
importers would have to keep copies of 
PTDs associated with RIN transfers and 
of all compliance reports submitted to 
EPA for a period of not less than five (5) 
years. They would also have to keep 
information related to the sale, 
purchase, brokering and trading of RINs. 
Upon request, owners of RINs would be 
responsible for providing records to the 
Administrator or the Administrator’s 
authorized representative in a usable 
format. 


V. What Acts Are Prohibited and Who 
Is Liable for Violations? 


The prohibition and liability 
provisions applicable to this proposed 
RFS program would be similar to those 
of other gasoline programs. The 
proposed rule identifies certain 
prohibited acts, such as a failure to 
acquire sufficient RINs to meet a party’s 
renewable fuel obligation (RVO), 
producing or importing a renewable fuel 
that is not assigned a proper RIN, 
creating or transferring invalid RINs, or 
transferring RINs that are not identified 
by proper RIN numbers. Any person 
subject to a prohibition would be held 


liable for violating that prohibition. 


Thus, for example, an obligated party 
would be liable if the party failed to 
acquire sufficient RINs to meet its RVO. 
A party who produces or imports 


. renewable fuels would be liable for a 


failure to assign proper RINs to batches 
of renewable fuel produced or imported. 
Any party, including an obligated party, 
would be liable for transferring a RIN 
that was not properly identified. 


In addition, any person who is subject 
to an affirmative requirement under the 
RFS program would be liable for a 
failure to comply with the requirement. 
For example, an obligated party would 
be liable for a failure to comply with the 
annual compliance reporting 
requirements. A renewable fuel 
producer or importer would be liable for 
a failure to comply with the applicable 
batch reporting requirements. Any party 
subject to recordkeeping or product 
transfer document requirements would 
be liable for a failure to comply with 
these requirements. Like other EPA 
fuels programs, the proposed rule 
provides that a party who causes 
another party to violate a prohibition or 
fail to comply with a requirement may 
be found liable for the violation. 

The Energy Act amended the penalty 
and injunction provisions in section 
211(d) of the Clean Air Act to apply to 
violations of the renewable fuels 
requirements in section 211(0).38 
Accordingly, under the proposed rule, 
any person who violates any prohibition 
or requirement of the RFS program may 
be subject to civil penalties for every 
day of each such violation and the 
amount of economic benefit or savings 
resulting from the violation. Under the 
proposed rule, a failure to acquire 
sufficient RINs to meet a party’s 
renewable fuels obligation would 
constitute a separate day of violation for 
each day the violation occurred during 
the annual averaging period. 

As discussed above and in Section 
III.D, the regulations would prohibit any 
party from creating or transferring 
invalid RINs. These invalid RIN 
provisions would apply regardless of 
the good faith belief of a party that the 
RINs were valid. These enforcement 
provisions are necessary to ensure the 
RFS program goals are not compromised 
by illegal conduct in the creation and 
transfer of RINs. 

As in other motor vehicle fuel credit 
programs, the regulations would address 
the consequences if an obligated party 
was found to have used invalid RINs to 
demonstrate compliance with its RVO. 
In this situation, the refiner or importer 
that used the invalid RINs would be 
required to deduct any invalid RINs 
from its compliance calculations. The 
refiner or importer would be liable for 
violating the standard if the remaining 
number of valid RINs was insufficient to 
meet its RVO, and the obligated party 
might be subject to monetary penalties 
if it used invalid RINs in its compliance 
demonstration. In determining what 
penalty is appropriate, if any, we would 
consider a number of factors, including 


38 Sec. 1501(b) of the Energy’Policy Act of 2005. 
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whether the obligated party did in fact 
procure sufficient valid RINs to cover 
the deficit created by the invalid RINs, 
and whether the purchaser was indeed 
a good faith purchaser based on an 

- investigation of the RIN transfer. A 
penalty might include both the 
economic benefit of using invalid RINs 
and/or a gravity component. 

Although an obligated party would be 
liable under our proposed program for 
a violation if it used invalid RINs for 
compliance purposes, we would 
normally look first to the generator or 
seller of the invalid RINs both for 
payment of penalty and to procure 
sufficient valid RINs to offset the invalid 
RINs. However, if, for example, that 
party was out of business, then attention 
would turn to the obligated party who 
would have to obtain sufficient valid 
RINs to offset the invalid RINs. 

Because there are no standards under 
the RFS rule that may be measured 
downstream, we believe that a 
presumptive liability scheme, i.e., a 


scheme in which parties upstream from 
the facility where the violation is found 
are presumed liable for the violation, 
would not be applicable under the RFS 
program. We request comment on 
whether a presumptive liability scheme 
may have application under the RFS 
rule. We also request comment on the 
need for additional prohibition and 
liability provisions specific to the 
proposed RFS program. 


VI. Current and Projected Renewable 
Fuel Production and Use 


While the definition of renewable fuel 
does not limit compliance with the 
standard to any one particular type of 
renewable fuel, ethanol is currently the 
most prevalent renewable fuel blended 
into gasoline today. Biodiesel represents 
another renewable fuel, which while not 
as widespread as ethanol use (in terms 
of volume), has been increasing in 


‘production capacity and use over the 


last several years. This section provides 
a brief overview of the ethanol and 


TABLE VI.A.1—1.—2006 U.S. ETHANOL PRODUCTION BY FEEDSTOCK 


biodiesel industries today and how they 
are projected to grow into the future. 4 


A. Overview of U.S. Ethanol Industry 6 
and Future Production/Consumption ; 


1. Current Ethanol Production 


As of June 2006, there were 102 
ethanol production facilities operating 
in the United States with a combined 
production capacity of approximately 
4.9 billion gallons per year.3° All of the 
ethanol currently produced comes from 
grain or starch-based feedstocks that can 
easily be broken down into ethanol via 
traditional fermentation processes. The 
majority of ethanol (almost 93 percent 
by volume) is produced exclusively 
from corn. Another 7 percent comes 
from a blend of corn and/or similarly 
processed grains (milo, wheat, or barley) 
and less than 1 percent is produced 
from waste beverages, cheese whey, and 
sugars/starches combined. A summary 
of ethanol production by feedstock is 
presented in Table VI.A.1-1. 


Capaci Percent of Number of Percent of a 

MMGal/yr capacity plants plants 
Se een 4,516 92.7 85 83.3 
Milo/Wheat 40 0.8 1 1.0 
Waste Beverage» 16 0.3 5 4.9 
Sugars & Starches 2 0.0 1 1.0 


alncludes seed corn. 
>Includes brewery waste. 


There are a total of 94 plants 
processing corn and/or other similarly 
processed grains. Of these facilities, 84 
utilize dry milling technologies and the 
remaining 10 plants rely on wet-milling 
processes. Dry mill ethanol plants grind 
the entire kernel and produce only one 
primary co-product: distillers’ grains 
with solubles (DGS). The co-product is 
sold wet (WDGS) or dried (DDGS) to the 
agricultural market as animal feed. 
Carbon dioxide is also produced in the 
process and may be recovered as a 
saleable product. In contrast to dry mill 
plants, wet mill facilities separate the 
kernel prior to processing and in turn 
produce other co-products (usually 
gluten feed, gluten meal, and oil) in 


39 The June 2006 ethanol production baseline was 
generated from a variety of data sources including 
Renewable Fuels Association (RFA), Ethanol 
Biorefinery Locations (Updated June 19, 2006); 
Ethanol Producer Magazine (EPM), U.S. & Canada 
Fuel Ethanol Plant Map (Spring 2006); and 


addition to DGS. Wet mill plants are 
generally more costly to build but are 
larger in size on average. As such, 
approximately 23 percent of the current 
ethanol production comes from the 10 
previously-mentioned wet mill 


- facilities. 


The remaining 8 plants which process 
waste beverages, cheese whey, or 
sugars/starches, operate differently than 
their grain-based counterparts. These 
facilities do not require milling and 
instead operate a more simplistic 
enzymatic fermentation process. 

In addition to grain and starch-to- 
ethanol production, another method 
exists for producing ethanol from a 
more diverse feedstock base. This 


International Fuel Quality Center (IFQC), Special 


' Biofuels Report #75 (April 11, 2006) as well as 


ethanol producer websites. The production baseline 
includes small-scale ethanol production facilities as 
well as former food-grade ethanol plants that have 

since transitioned into the fuel-grade ethanol 


developed for large-scale commercial 


process involves converting cellulosic 
feedstocks such as bagasse, wood, straw, . 
switchgrass, and other biomass into 
ethanol. Cellulose consists of tightly- 
linked polymers of starch, and 
production of ethanol from it requires 
additional steps to convert these 
polymers into fermentable sugars. 
Scientists are actively pursuing acid and 
enzyme hydrolysis to achieve this goal, 
but the technologies are still not fully 


production. As of June 2006, there were | 
no U.S ethanol plants processing 
cellulosic feedstocks. Currently, the 
only known cellulose-to-ethanol plant | 
in North America is Iogen in Canada, P 
which produces approximately one q 


market. Where applicable, current ethanol plant 
production levels were used to represent plant 

capacity, as nameplate capacities are often : i 
underestimated. 
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million gallons of ethanol per year from 
wood chips. For a more detailed 
discussion on cellulosic ethanol 
production/technologies, refer to 
Section 7.1.2 of the Draft Regulatory 
Impact Analysis (DRIA). 


The ethanol production process is 
relatively resource-intensive and 
requires the use of water, electricity and 
steam. Steam needed to heat the process 
is generally produced onsite or by other 
dedicated boilers. Of today’s 102 
ethanol production facilities, 98 burn 


natural gas, 2 burn coal, 1 burns coal 
and biomass, and 1 burns syrup from 


the process to produce steam. A 


summary of ethanol production by.plant 
energy source is found below in Table 
VI.A.1-2. 


TABLE VI.A.1—2.—2006 U.S. ETHANOL PRODUCTION BY ENERGY SOURCE 


Capacity Percent of Number of Percent of 
Energy source MMGal/yr capacity plants plants 
Natural Gas 2 4,671 95.9 98 96.1 
Coal 102 a 2 2.0 
Coal & Biomass .. 50 1.0 1 1.0 
Syrup 49 1.0 1 1.0 
Total 4,872 100.0 102 100.0 


@ Includes a natural gas facility which is considering transitioning to coal. 


Currently, 7 of the 102 ethanol plants 
utilize co-generation or combined heat 
and power (CHP) technology. CHP is a 
mechanism for improving overall plant 
efficiency. CHP facilities produce their 
own electricity (or coordinate with the 
local municipality) and use otherwise- 


wasted exhaust gases to help heat their 
process, reducing the overall demand 
for boiler fuel. 

The majority of ethanol is produced 
in the Midwest within PADD 2—not 
surprisingly, where most of the corn is 
grown. Of the 102 U.S. ethanol 


production facilities, 93 are located in 
Midwest. The PADD 2 facilities account 


for about 97 percent (or 4.7 billion 


gallons per year) of the total domestic 
ethanol production, as shown in Table 
VILA.1-3. 


TABLE V1I.A.1—3.—2006 U.S. ETHANOL PRODUCTION BY PADD 


PADD Capacity Percent of | Number of Percent of 
MMgal/yr capacity plants plants 
PADD 1: .:...:. 0.4 0.0 1 1.0 
4,710 96.7 93 91.2 
PADD 3 30 0.6 1 1.0 
PADI 98 2.0 4 3.0 
PADD 5 34 0.7 3 2.9 


4,872 


100.0 


Leading the Midwest in ethanol 
production are Iowa, Illinois, Nebraska, 
Minnesota, and South Dakota with a 
combined capacity of 3.9 billion gallons 
per year. Together, these five states’ 69 
ethanol plants account for 80 percent of 
the total domestic product. Although 
_ the majority of ethanol production 
comes from the Midwest, there is a 
sprinkling of plants situated outside the 
corn belt ranging from California to 
Tennessee all the way down to Georgia. 
The U.S. ethanol industry is currently 
comprised of a mixture of corporations 
and farmer-owned cooperatives (co- 


ops). More than half (55) of today’s 
plants are owned by corporations and, 
on average, these plants are larger in 
size than farmer-owned co-ops. 
Accordingly, company-owned plants 
account for nearly 65 percent of the total 
U.S. ethanol production capacity. 
Additionally, 45 percent of the total 
capacity comes from 22 plants owned 
by just 8 different companies. 


2. Expected Growth in Ethanol 
Production 


Over the past 25 years, domestic fuel 
ethanol production has steadily 


increased due to technological 
advances, environmental regulation 


(e.g., oxygenate requirements in ozone 
and carbon monoxide non-attainment 
areas), and the rising cost of crude oil. 
More recently, ethanol production has 
soared due to state MTBE bans, steep 


increases in crude oil prices, and 
producer tax incentives. As shown 


below in Figure VI.A.2—1, over the past 


three years, domestic ethanol 


production has nearly doubled from 2.1 


billion gallons in 2002 to 4.0 billion 
gallons in 2005. 
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Figure VI.A.2-1 


U.S. Ethanol Production versus Time 


Ethanol Production, MMgal 


500 


Source: Renewable Fuels Association, From Niche to Nation: Ethanol Industry Outlook 2006 


EPA forecasts ethanol production to drive up demand for ethanol. As a gallons of ethanol production capacity 


continue to grow into the future. In result, the nation is on track to exceed currently under construction.*° A 
addition to the past impacts of Federal —_ the renewable fuel volume requirements summary of the’new construction and 
and state tax incentives, as well as the contained in the Act. Today’s ethanol expansion projects currently underway 
more recent impacts of state ethanol production capacity (4.9 billion gallons) (as of June 2006) is found in Table 
mandates and the removal of MTBE is already exceeding the 2006 renewable yyJ.A.2-1. 

from all U.S. gasoline, record-high crude fuel requirement (4.0 billion gallons). In 

oil prices are expected to continue to addition, there is another 2.5 billion 


TABLE VI.A.2—1.—UNDER CONSTRUCTION U.S. ETHANOL PLANT CAPACITY 


2006 ETOH baseline New construction _| Plant expansions 2006 ae + 
a 


MMGal/yr | Plants MMGal/yr | Plants MMGal/yr Plants MMGal/yr Plants 

0.4 1 0 1 | 

PADD 2 4,710 93 2,048 35 252 8 7,010 128 | 

PADD 3 30 1 30 1 i) 0 60 2 . 
PADD 4 ; 98 4 50 1 7 “9 155 5 
34 3 90 2 ) 0 5 


*° Under construction plant locations, capacities, | Renewable Fuels Association (RFA), Ethanol International Fuel Quality Center (IFQC), Special . { 
feedstocks, and energy sources as well as planned/ _ Biorefinery Locations (Updated June 19, 2006); Biofuels Report #75 (April 11, 2006) as well as 3 
proposed plant locations and capacities were Ethanol Producer Magazine (EPM), U.S. & Canada ethanol producer Web sites. a 
derived from a variety of data sources including Fuel Ethanol Plant Map (Spring 2006); and p ; 
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TABLE VI.A.2—1 —UNDER CONSTRUCTION U.S. ETHANOL PLANT CAPACITY—Continued 


2006 ETOH baseline New construction Plant expansions 2006 baseline + 
UCa 


MMGal/yr | Plants | MMGal/yr| Plants .| MMGal/yr | Plants MMGal/yr | Plants 


Total 4,872 102 2,218 39 259 9 7,349 141 
@ Under Construction. 


A select group of builders, technology construction projects described in Table approximately 18 months, resulting in 
providers, and construction contractors VI.A.2—1. As such, the completion dates _ the gradual phase-in of ethanol 
are completing the majority of the of these projects are staggered over . _ production shown in Figure VI.A.2-2. 


Figure VI.A.2-2 
Estimated Phase-In of Under Construction U.S. Plant Capacity 


Ethanol Capacity (MMgal/yr) 


Jun-06 Sep-06 Dec-06 Mar-07 Jun-07 Sep-07 Dec-07 
: Time 


Additional Capacity Total ETOH Capacity | 


Source: April 6, 2006 Biofuels Journal: Ethanol Plants Under Construction in the United States 
and Canada (supplemented by ethanol producer website information) 


As shown in Table VI.A.2—1 and satisfy the 2012 renewable fuel permits, applying for financing/ 
Figure VI.A.2—2, once all the requirement (7.5 billion gallons) fundraising, or obtaining contractor 
construction projects currently contained in the Act. However, ethanol agreements. Other projects have been 
underway are complete (estimated by production is not expected to stop here. _ proposed or announced, but have not 
: December 2007), the resulting U.S. There are more and more ethanol entered the formal planning process. If 
ethanol production capacity would be projects being announced each day. all these plants were to come to fruition, 
4 over 7.3 billion gallons. Together with Many of these potential projects are at the combined domestic ethanol 
: estimated biodiesel production (300 various stages of planning, such as. production could exceed 20 billion 


_ million gallons by 2012), this would be conducting feasibility studies, gaining gallons as shown in Table VI.A.2-2. 


more than enough renewable fuel to city/county approval, applying for 


| 
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TABLE VI.A.2—2.—POTENTIAL U.S. ETHANOL PRODUCTION PROJECTS 


2006 baseline + UC 2 


Planned 


Proposed Total ETOH potential 


MMGal/yr Plants MMGal/yr Plants 


MMGal/yr Plants MMGal/yr 


Plants 


PADD 1 ... 
PADD 2 
PADD 3 
PADD 4 
PADD 5 


0.4 250 3 
7,010 128 1,940 15 
- 60 2 108 1 
155 5 0 0 
124 5 128 2 


1,005 21 1,255 25 
7,508 90 16,458 233 
599 9 767 12 
815 14 970 19 

676 18 928 25 


Total 


7,349 2,426 


10,603 152 20,378 314 


a Under Construction. 


However, although there is clearly a 
great potential for growth in ethanol 
production, it is unlikely that all the 
announced projects would actually 
reach completion in a reasonable 
amount of time. There is no precise way 
to know exactly which plants would 
come to fruition in the future; however, 
we’ve chosen to focus our further 
discussions on only those plants which 
are under construction or in the final 

- planning stages (denoted as “planned” 
above in Table VI.A.2—2). The 
distinction between “planned”’ versus 
“proposed” is that as of June 2006 
planned projects had completed 
permitting, fundraising/financing, and 
had builders assigned with definitive 
construction timelines whereas 
proposed projects did not. 

As shown in Table VI.A.2-2, once all 
the under construction and planned 
projects are complete (by 2012 or 
sooner), the resulting U.S. ethanol 
production capacity would be 9.8 
billion gallons, exceeding the 2012 EIA 
demand estimate (9.6 billion gallons). 
This forecasted growth would double 
today’s production capacity and greatly 
exceed the 2012 renewable fuel 
requirement (7.5 billion gallons). In 
addition, domestic ethanol production 
would be supplemented by imports, 
which are also expected to increase in 
the future (as discussed in DRIA Section 
1.5). 

Of the 60 forecasted new ethanol 
plants (39 under construction and 21 
planned), all would (at least initially) 
rely on grain-based feedstocks. Of the 
plants, 56 would rely exclusively on 
corn as a feedstock. As for the remaining 
plants: Two would rely on both corn 
and milo, one would process molasses 
and sweet sorghum, and the last would 
start off processing corn and then 
transition into processing bagasse, rice 
hulls, and wood. 

Under the Energy Act, the RFS 
program requires that 250 million 
gallons of the renewable fuel consumed 
in 2013 and beyond meet the definition 
of cellulosic biomass ethanol. As 
discussed in Section III.B.1, the Act 


defines cellulosic biomass ethanol as 
ethanol derived from any lignocellulosic 
or hemicellulosic matter that is ; 
available on a renewable or recurring 
basis including dedicated energy crops 
and trees, wood and wood residues, 
plants, grasses, agricultural residues, 
fibers, animal wastes and other waste 
materials, and municipal solid waste. 
The term also includes any ethanol 
produced in facilities where animal or 
other waste materials are digested or 
otherwise used to displace 90 percent of 
more of the fossil fuel normally used in 
the production of ethanol. 


Of the 60 forecasted plants, only one 
is expected to meet the definition of 
“cellulosic biomass ethanol” based on 
feedstocks. The planned 108 MMgal/yr 
facility would start off processing corn 
and then transition into processing 
bagasse, rice hulls, and wood (cellulosic 
feedstocks). It is unclear as to whether 
this facility would be processing 
cellulosic material by 2013, however 
there are several other facilities that 
could potentially meet the Act’s 
definition of cellulosic ethanol based on 
plant energy sources. In total, there are 
seven ethanol plants that burn or plan 
to burn renewable feedstocks to generate 
steam for their processes. As shown in 
Table VI.A.1—2, two existing plants burn 
renewable feedstocks..One plant burns a 
combination of coal and biomass and 
the other burns syrup from the 
production process. Together these 
existing plants have a combined ethanol 
production capacity of 99 MMgal/yr. 
Additionally, there are four under 
construction ethanol plants which plan 
to burn renewable fuels. One plant 
plans to burn a combination of coal and 
biomass, two plants plan to rely on 
manure/syngas, and the other plans to 
start up burning natural gas and then 
transition to biomass. Together these 
under construction facilities have a 
combined ethanol production capacity . 
of 87 MMgal/yr. Finally, a planned 275 
MMgal/yr ethanol production facility 
plans to burn a combination of coal, 
tires, and biomass. Depending on how 


much fossil fuel is displaced by these 
renewable feedstocks (on a plant-by- 
plant basis), a portion or all of the 
aforementioned ethanol production (up 
to 461 MMgal/yr) could potentially 
qualify as “cellulosic biomass ethanol” 
under the Act. Combined with the 108 
MMegal/yr plant planning to process 
renewable feedstocks, the total 
cellulosic potential could be as high as 
569 MMgal/yr in 2013. Even if only half 
of this ethanol were to end up 
qualifying as cellulosic biomass ethanol, 
it would still be more than enough to 
satisfy the Act’s cellulosic requirement 
(250 million gallons).*1 


3. Current Ethanol and MTBE 
Consumption 


To understand the impact of the 
increased ethanol production/use on 
gasoline properties and in turn overall 
air quality, we first need to gain a better 
understanding of where ethanol is used 
today and how the picture is going to 
change in the future. As such, in 
addition to the production analysis 
presented above, we have completed a 
parallel consumption analysis 
comparing current ethanol consumption 
to future predictions. 

In the 2004 base case, 3.5 billion 
gallons of ethanol 4? and 1.9 billion 
gallons of MTBE 4? were blended into 
gasoline to supply the transportation 
sector with a total of 136 billion gallons 
of gasoline.*4 A breakdown of the 2004 
gasoline and oxygenate consumption by 
PADD is found below in Table VI. A.3- 


41 We anticipate a ramp-up in cellulosic ethanol 
production in the years to come so that capacity 
exists to satisfy the 2013 Act’s requirement (250 
million gallons of cellulosic biomass ethanol). 
Therefore, for subsequent analysis purposes, we 
have assumed that 250 million gallons of ethanol 
would come from cellulosic biomass sources by 
2012. 

42 EIA Monthly Energy Review, June 2006 (Table 
10.1: Renewable Energy Consumption by Source, 
Appendix A: Thermal Conversion Factors). 

43 File containing historical RFG MTBE usage 
‘obtained from EIA representative on March 9, 2006. 

44 EIA 2004 Petroleum Marketing Annually (Table 
48: Prime Supplier Sales Volumes of Motor 
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TABLE VI.A.3-1.—2004 U.S. GASOLINE & OXYGENATE CONSUMPTION BY PADD 


Ethanol MTBE@ 
MMgal MMgal Percent MMgal Percent 

E PADD 1 49,193 660 1.34 1,360 2.76 
z PADD 2 38,789 1,616 4.17 1 0.00 
E PADD 3 20,615 79| 0.38 498 2.42 
Z PADD 4 4,542 83 1.83 0 0.00 
E PADD 5° 7,918 209 2.63 19 0.23 
California 14,836 853} 0 0.00 
135,893 1,878 1.38 


@MTBE blended into RFG. 
> PADD 5 excluding California. 


As shown above, nearly half (or about 


33 percent was used in CG, and 5 past few years. From 2001 to 2004, 
45 percent) of the ethanol was 


percent was used in winter oxy-fuel.46 —_ ethanol consumption more than 
consumed in PADD 2 gasoline, not As shown above in Table VI.A.3-1,99 doubled (from 1.7 to 3.5 billion gallons), 
surprisingly, where the majority of percent of MTBE use occurred in while MTBE use (in RFG) was virtually 
ethanol was produced. The next highest PADDs 1 and 3. This reflects the high cut in half (from 3.7 to 1.9 billion 
region of use was the State of California Concentration of RFG areas in the gallons). A plot of oxygenate use over 
which accounted for about 25 percent of ortheast (PADD 1) and the local the past decade is provided below in 
domestic ethanol consumption. This is peers aha in the = coast Figure VI.A.3—1. 

Se Tee portion of its gasoline from PADD 3 _ The nation’s transition to ethanol is 
nation’s total consumption and mefineries who either produce the fossil- 

il the fuel (both aE p 3 fuel based oxygenate or are closely environmental concerns surrounding 
RFC) affiliated with MTBE-producing MTBE groundwater contamination. 

: ‘ petrochemical facilities in the area. Resulting concerns over drinking water 
assumed to contain ethanol (following — Qyerall, 100 percent of MTBE in 2004 quality have prompted several states to 
their 5.7 volume was assumed to be used in reformulated significantly or 
percent. e bulk of the remaining gasoline.47 MTBE use in gasoline. At the time o 
ethanol was used in reformulated In 2004, total ethanol use exceeded this analysis, 19 states had adopted 
gasoline (RFG) and winter oxy-fuel areas MTBE use. Ethanol’s lead oxygenate MTBE bans. A list of the states with 
requiring oxygenated gasoline. Overall, _role is relatively new, however the trend MTBE bans is provided in DRIA Table 
; 62 percent of ethanol was. used in RFG, _has been a work in progress over the 2.1-4. 


Gasoline by Grade, Formulation, PAD District, and 46 For the purpose of this analysis, except where 
: State). noted, the term pertains to Federal RFG plus 

} 45 Based on conversation with Dean Simeroth at California Phase 3 RFG (CaRFG3) and Arizona 
California Air Resources Board (CARB). Clean Burning Gasoline (CBG). 


47 2004 MTBE consumption was obtained from 
EIA. The data received was limited to states with 
RFG programs, thus MTBE use was assumed to be 
limited to RFG areas for the purpose of this 
analysis. 
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Figure VLA.3-1 
U.S. Oxygenate Use Over Time 


w 


N 


Oxygenate Use (Bgal) 


on 


Ethanol Consumption, Total 


4. Expected Growth in Ethanol 
Consumption 


As mentioned above, ethanol demand 
is expected to increase well beyond the 
levels contained in the renewable fuels 
standard (RFS) under the Act. With the 
removal of the oxygenate mandate for 
reformulated gasoline (RFG),*° all U.S. 
refiners are expected to eliminate the 
use of MTBE in gasoline as soon as 
possible. In order to accomplish this 
transition quickly (by 2006 or 2007 at 
the latest) while maintaining gasoline 
volume, octane, and mobile source air 
toxics emission performance standards, 
refiners are electing to blend ethanol 
into virtually all of their RFG.5° This has 
caused a dramatic increase in demand 
for ethanol which, in 2006 is being met 
by temporarily shifting large volumes of 
ethanol out of conventional gasoline 


48 Total ethanol use based on EIA Monthly Energy 
Review, June 2006 (Table 10.1: Renewable Energy 
Consumption by Source, Appendix A: Thermal 
Conversion Factors). MTBE use in RFG also 
provided by EIA (file received from EIA 
representative on March 9, 2006). Reported 2004 
MTBE use has been adjusted from 2.0 to 1.9 Bgal 
based on assumption of timely implementation of 
CA, CT, and NY MTBE bans on 1/1/04 (EIA 
reported a slight delay and thus showed small 
amounts of MTBE use in these states in 2004). 

49Energy Act Section 1504, promulgated on May 
8, 2006 at 71 FR 26691. 

50 Based on discussions with the refining 
industry. 


Source: Energy Information Administration 


and into RFG areas. By 2012, however, 
ethanol production will have grown to 
accommodate the removal of MTBE | 
without the need for such-a shift from 
conventional gasoline. More important 
than the removal of MTBE over the long 
term, however, is the impact that the 
dramatic rise in the price of crude oil is 
having on demand for renewable fuels, 
both ethanol and biodiesel. This has 
«dramatically improved the economics 
for renewable fuel use, leading to a 
surge in demand that is expected to 
continue. In the Annual Energy Outlook 
(AEO) 2006, EIA forecasted that by 
2012, total ethanol use (corn, cellulosic, 
and imports) would be about 9.6 billion 
gallons 5! and biodiesel use would be 
about 0.3 billion gallons at a crude oil 
price forecast of $47 per barrel. This 
ethanol projection was not based on 
what amount the market would demand 
(which could be higher), but rather on 
the amount that could be produced by 
2012. Others are making similar 
predictions, and as discussed above in 
VI.A.2, production capacity would be 
sufficient. Therefore, in assessing the 


51 AEO 2006 Table 17 Renewable Energy 
Consumption by Sector and Source shows 0.80 
quadrillion BTUs of energy coming from ethanol in 
2012. A parallel spreadsheet provided to EPA 
shows 2012 total ethanol use as 628.7 thousand 
bbls/day (which works out to be 9.64 billion 
gallons/yr). 


impacts of expanded use of renewable 
fuels, we have chogen to evaluate two 
different future ethanol consumption 
levels, one reflecting the statutory 
required minimum, and one reflecting 
the higher levels projected by EIA. For 
the statutory consumption scenario we 
assumed 7.2 billion gallons of ethanol 
(0.25 of which was assumed to be 
cellulosic) and 0.3 billion gallons of 
biodiesel. For the higher projected 
renewable fuel consumption scenario, 
we assumed 9.6 billion gallons of 
ethanol (0.25 of which is once again 
assumed to be cellulosic) and 0.3 billion 
gallons of biodiesel. Although the actual 
renewable fuel volumes consumed in 
2012 may differ from both the required 
and projected volumes, we believe that 
these two scenarios provide a 
reasonable range for analysis 
purposes.52 

In addition to modeling two different 
future 2012 ethanol consumption levels, 
two scenarios were considered based on 
how refineries could potentially 
respond to the recent removal of the 
RFG oxygenate mandate. In both cases, 
the impacted RFG areas did not change 


52 As a comparison point for cost and emissions 
analyses, a 2012 reference case of 3.9 billion gallons 
of ethanol was also considered. The reference case 
is described in Section II.A.1 (above) and a 
complete derivation is contained in DRIA Section 
2.1.3. 
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from the 2004 base case.53 In the 


maximum scenario (‘‘max-RFG’’), 
refineries would continue to add 


oxygenate (ethanol) into all batches of 
reformulated gasoline. In this case, 
refineries currently blending MTBE (at 
11 volume percent) would be expected 
to replace it with ethanol (at 10 volume 
percent). Inthe minimum scenario 
(“min-RFG”’), we predict some refineries 
would respond by using less (or even 


zero) ethanol in RFG based on the 
minimum amount needed to meet 
volume, octane, and/or total toxics 
performance requirements. Applying 
the max-RFG and min-RFG criteria 
resulted in a total of four different 2012 
ethanol consumption control cases: 
1. 7.2 billion gallons of ethanol, 
maximum amount used in RFG areas; 
2. 7.2 billion gallons of ethanol, 
minimum amount used in RFG areas; 


TABLE VI.A.4—1.—2012 RFG AREA ASSUMPTIONS 


3. 9.6 billion gallons of ethanol, 
maximum amount used in RFG areas; 


and 


4. 9.6 billion gallons of ethanol, 
minimum amount used in RFG areas. 


The seasonal RFG assumptions 


applied in 2012 (in terms of percent 
ethanol marketshare) are summarized 
below in Table VI.A.4—1. The rationale 
behind these selected values are 
explained in DRIA Section 2.1.4.2. 


RFG areas 


ETOH-blended gasoline (% market share) @ 


Min-RFG 


Max-RFG scenario 


scenario 


Summer 
(percent) 


Winter 
(percent) 


Summer 
(percent) 


PADD 1. 0 100 100 100 
sib 2 50 100 100 100 

3 0 25 100 100 
California® .. 25 100 100 100 
Arizona€ ........ 0 100 100 


Once we determined how much 
ethanol was likely to be used in.RFG 
areas (by PADD), we systematically 
allocated the remaining ethanol into 
conventional gasoline. First it was 
apportioned to winter oxy-fuel areas. In 
. the 2004 base case, there were 14 state- 
implemented winter oxy-fuel programs 
in 11 states. Of these programs, 9 were 
required in response to non-attainment 
with the CO National Ambient Air 
Quality Standards (NAAQS) and 4 were 


implemented to maintain CO attainment 
status.54 By 2012, 4 areas are expected 
to be redesignated to CO attainment 


status and discontinue oxy-fuel use and 


2 areas are predicted to discontinue 


using oxy-fuel as a maintenance 


strategy. Accordingly, a reduced amount 
of ethanol was allocated to oxy-fuel 
areas in 2012. The remaining ethanol 
was distributed to conventional gasoline 
(CG) in different states based on a 
computed ethanol margin (rack gasoline 


2 Percent marketshare of E10, with the exception of California (E5.7 year-round) and Arizona (E5.7 summer only). 
> Pertains to both Federal RFG and California Phase 3. RFG. 
© Pertains to Arizona Clean Burning Gasoline (CBG). 


price minus ethanol delivered price 

adjusted by miscellaneous subsidies/ 
penalties). The methodology is 
described in DRIA Section 2.1.4.3. 


The main difference in the four 
resulting ethanol consumption scenarios 
was how far the ethanol penetrated the 
conventional gasoline pool. A summary 
of the forecasted 2012 ethanol 
consumption (by control case, fuel type 
and season) is found in Table VI.A.4—2. 


TABLE VI.A.4~2.—2012 FORECASTED U.S. ETHANOL CONSUMPTION BY SEASON 


Ethanol consumption (MMgal) 
2012 Control case CG OXY 2 RFG» Total 
Summer Winter Winter Summer Winter Summer Winter 
7.2 Bgal/Max-RFG 1,269 1,537 72 1,932 2,389 3,201 3,999 
7.2 Bgal/Min-RFG > 2,144 2,571 72 244 2,168 2,388 4,812 
9.6 Bgal/Max-RFG t 2,356 2,830 73 1,941 2,400 4,297 5,303 
9.6 Bgal/Min-RFG 3,223 3,881 73 246 2,178 3,468 6,132 
a Winter oxy-fuel programs. 
> Federal RFG plus Ca Phase 3 RFG and Arizona CBG. 


As expected, the least amount of 

~ ethanol was consumed in conventional 
gasoline in the 7.2 billion gallon control 
case when a maximum amount was 
allocated to RFG. Similarly, the most 

_ ethanol was consumed in CG in the 9.6 
billion gallon control case when a 
minimum amount was allocated to RFG. 


For more information on the four 


53 For a list of the Federal RFG areas, refer to 


DRIA Table 2.2-1. 


resulting 2012 control cases, refer to 


DRIA Section 2.1.4.6. 


B. Overview of Biodiesel Industry and 


Future Production/Consumption 


1. Characterization of U.S. Biodiesel 
Production/Consumption 


Historically, the cost to make 


biodiesel was an inhibiting factor to 


54 Refer to DRIA Table 2.1-2. 


production in the U.S. The cost to 
produce biodiesel was high compared to 
the price of petroleum derived diesel 
fuel, even with consideration of the 
benefits of subsidies and credits __ 
provided by Federal and state programs. 
Much of the demand occurred as a 
result of mandates from states and local 
municipalities, which required the use 
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of biodiesel. However, over the past 
couple years biodiesel production has 
been increasing rapidly. The 
combination of higher crude oil prices 
and greater Federal tax subsidies has 
created a favorable economic situation. 
The Biodiesel Blenders Tax Credit 
programs and the Commodity Credit 
Commission Bio-energy Program, both 
subsidize producers and offset 
production costs. The Energy Policy Act 
extended the Biodiesel Blenders Tax 
Credit program to 2008. This credit 
provides about one dollar per gallon in’ 
the form of a Federal excise tax credit 

to biodiesel blenders from virgin 
vegetable oil feedstocks and 50 cents per 
gallon to biodiesel produced from 
recycled grease and animal fats. The 
program was started in 2004 under the 
American Jobs Act, spurring the 
expansion of biodiesel production and 
demand. Historical estimates and future 
forecasts of biodiesel production in the 
U.S. are presented in Table VI.B.1—1 
below. 


TABLE VI.B.1—1.—ESTIMATED 
BiODIESEL PRODUCTION 


Million 

Year gallons 

per year 
2001 5 
2002 15 
2008 ..... 20 
2004 25 
2005 91 
2006 150 
2007 414 
2012 303 


Source: Historical data from 2001-2004 ob- 
tained from estimates from John Baize “ The 
Outlook and Impact of Biodiesel on the Oil- 
seeds Sector’ USDA Outlook Conference 06. 
Year 2005 data from USDA Bioenergy Pro- 
gram 
2005/FY2005ProductPayments, Year 2006 


* data from verbal quote based on projection by 


NBB in June of 2006. Production data for 
years 2007 and higher are from EIA’s AEO 
2006. 


With the increase in biodiesel 
production, there has also been a 


TABLE VI.B.1-2.—U.S. PRODUCTION CAPACITY HISTORY? 


corresponding rapid expansion in 
biodiesel production capacity... 
Presently, there are 65 biodiesel plants 
in operation with an annual production 
capacity of 395 million gallons per 
year.5> The majority of the current 
production capacity was built in 2005, 
and was first available to produce fuel 
in the last quarter of 2005. Though 
capacity has grown, historically the 
biodiesel production capacity has far 
exceeded actual production with only 
10-30 percent of this being utilized to 
make biodiesel, see Table VI.B.1—2.5° 


2001 


2002 


2003 


2004 


2005 


2006 


Plants .... 


Capacity (million gal/yr) 


9 
50 | 54 85 


11 16 22 


157 


45 
290 


53 
354 


@Capacity Data based on surveys conducted around the month of aeetan for most years, though the 2006 information is based on survey 


conducted in January 2006. 


2. Expected Growth in U.S. Biodiesel 
Production/Consumption 


In addition to the 53 biodiesel plants 
already in production, as of early 2006, 
there were an additional 50 plants and 
8 plant expansions in the construction 


phase, which when completed would 
increase total biodiesel production 
capacity to over one billion gallons per 
year. Most of these plants should be 
completed by early 2007. There were 
also 36 more plants in various stages of 


the preconstruction phase (i.e. raising 


TABLE VI.B.2-1.—PROJECTED BIODIESEL PRODUCTION CAPACITY 


equity, permitting, conceptual design, 
buying equipment) with a capacity of 
755 million gallons/year. As shown in 
Table VI.B.2—1, if all of this capacity 
came to fruition, U.S. biodiesel capacity 
would exceed 1.8 billion gallons. 


Existing plants 


Pre-construction 
phase 


Construction 
phase 


Number of plants 


Total Plant Capacity, MM Gallon/year 


53 58 36 
354 714 754.7 


For cost and emission analysis 
purposes, three biodiesel usage cases 
were considered: A 2004 base case, a 
2012 reference case, and a 2012 control 
case. The 2004 base case was formed 
based on historical biodiesel usage (25 
million gallons as summarized in Table 
VI.B.1.1). The reference case was 
computed by taking the 2004 base case 
and growing it out to 2012 in a manner 
consistent with the growth of gasoline.57 
The resulting 2012 reference case 


55 NBB Survey April 28, 2006 “Commercial 
Biodiesel Production Plants.” 


consisted of approximately 28 million 
gallons of biodiesel. Finally, for the 
2012 control case, forecasted biodiesel 
use was assumed to be 300 million 
gallons based on EIA’s AEO 2006 report 
(rounded value from Table VI.B.1.1). 
Unlike forecasted ethanol use, biodiesel 
use was assumed to be constant at 300 
million gallons under both the statutory 
and higher projected renewable fuel 
consumption scenarios described in 
VI.A.4. EIA’s projection is based on the 


56 From Presentation “Biodiesel Production 
Capacity,” by Leland Tong, National Biodiesel 
‘Conference and Expo, February 7, 2006. 


assumption that the blender’s tax credit 
is not renewed beyond 2008. If the tax 
credit is renewed, the projection for 
biodiesel demand would increase. 


C. Feasibility of the RFS Program 
Volume Obligations 


This section examines whether there 
are any feasibility issues associated with 
the meeting the minimum renewable 
fuel requirements of the Energy Act. 
Issues are examined with respect to 


57 EIA Annual Energy Outlook 2006, Table 1. 
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renewable production capacity, 
cellulosic ethanol production capacity, 
and distribution system capability. Land 
resource requirements are discussed in 
Chapter 7 of the RIA. 


1. Production Capacity of Ethanol and 
Biodiesel 


As shown in sections VI.A. and VL.B., 
increases in renewable fuel production 
capacity are already proceeding at a 
pace significantly faster than required to 


- meet the 2012 mandate in the Act of 7.5 


billion gallons. The combination of 
ethanol and biodiesel plants in 
existence and planned or under 
construction is expected to provide a 
total renewable fuel production capacity 
of over 9.6 billion gallons by the end of 
2012. Production capacity is expected to 
continue to increase in response to 
strong demand. We estimate that this 
will require a maximum of 2,100 
construction workers and 90 engineers 
on a monthly basis through 2012. 


2. Production Capacity of Cellulosic 
Ethanol 


Beginning in 2013, a minimum of 250 
million gallons per year of cellulosic 
ethanol must be used in gasoline. The 
Act’s definition of cellulosic, however, 
includes corn based ethanol as long as 
greater than 90% of the process energy 
was derived from animal wastes or other 
waste materials. As discussed in section 
VI.A. above, we believe that of the 
ethanol plants currently in existence, 
under construction, or in the final stages 
of planning there is likely to be more 
than 250 million gallons per year of 
ethanol produced from plants which 
meet these alternative definitions for 
cellulosic ethanol. 

However, this is not to say that 
ethanol produced from cellulose will 
not be part of the renewable supply by 
2012. As far as we know there is 
currently only one demonstration-level 
cellulosic ethanol plant in operation in 
North America; it produces 1 million 
gallons of ethanol per year (Iogen a 
privately held company, based in 
Ottawa, Ontario, Canada). However, the 
technology used to produce ethanol 
from cellulosic feedstocks continues to 


- improve. With the grants made available 


through the Energy Act, we expect 


several cellulosic process plants will be 


constructed and an ever increasing 
effort will naturally be made to find 
better, more efficient ways to produce 
cellulosic ethanol. 

To produce ethanol from cellulosic 
feedstocks, pretreatment is necessary to 
hydrolyze cellulosic and hemicellulosic 
polymers and break down the lignin 
sheath. In so doing, the structure of the 
cellulosic feedstock is opened to allow 


efficient and effective enzyme 
hydrolysis of the cellulose/ 
hemicellulose to glucose and xylose. 
The central problem is that the a-linked 
saccharide polymers in the cellulose/ 
hemicellulose structure prevent the 
microbial fermentation reaction. By 
comparison, when corn kernels are used 


_ as feedstock, fermentation of the starch 


produced from the corn kernels which 
have a-linked saccharide polymers takes 
place much more readily. Anacid ~— 
hydrolysis process was developed to 
pretreat cellulosic feedstocks (through 
hydrolysis which breaks up the f-links), 
but it continues to be prohibitively 
“oor for producing ethanol. 

ome technologies that are being 
developed may solve some of the 
problems associated with production of 
ethanol from cellulosic sources. 
Specifically, one problem with 
cellulosic feedstocks is that the 
hydrolysis reactions produce both 
glucose, a six-carbon sugar, and xylose, 
a five-carbon sugar (pentose sugar, 
sometimes called ‘“‘wood 
sugar’). Early conversion technology 
required different microbes to ferment 
each sugar. Recent research has 
developed better cellulose hydrolysis 
enzymes and ethanol-fermenting 
organisms. Now, glucose and xylose can 
be co-fermented—hence, the present- 
day terminology: Weak-acid enzymatic 
hydrolysis and co-fermentation. In 
addition, several research groups, using 
recently developed genome modifying 
technology, have been able to produce 
a variety of new or modified enzymes 
and microbes that show promise for use 
in a process known as weak-acid, 
enzymatic-prehydrolysis. 

Cellulosic biomass can come from a 
variety of sources. Because the 
conversion of cellulosic biomass to 
ethanol has not yet been commercially 
demonstrated, we cannot say at this 
time which feedstocks are superior to 
others. In particular, there is only one 
cellulosic ethanol plant in North 
America (Iogen, Ottawa, Ontario, 
Canada). To the best of our knowledge, 
the technology that Iogen employs is not 
yet fully developed or optimized. 
Generally, the industry seems to be 
moving toward a process that uses 
dilute acid enzymatic prehydrolysis 
with simultaneous saccharification 
(enzymatic) and co-fermentation. 


3. Renewable Fuel Distribution System 
Capability 

Ethanol and biodiesel blended fuels 
are not shipped by petroleum product 
pipeline due to operational issues and 
additional cost factors. Hence, a 
separate distribution system is needed 
for ethanol and biodiesel up to the point 


where they are blended into petroleum- 
based fuel as it is loaded into tank 
trucks for delivery to retail and fleet 
operators. In cases where ethanol and - 
biodiesel are produced within 200 miles 
of a terminal, trucking is often the 
preferred means of distribution. For 
longer shipping distances, the preferred 
method of bringing renewable fuels to 
terminals is by rail and barge. 
Modifications to the rail, barge, tank 
truck, and terminal distribution systems 
will be needed to support the transport 
of the anticipated increased volumes of 
renewable fuels. These modifications 
include the addition of terminal 
blending systems for ethanol and 
biodiesel, additional storage tanks at 
terminals, additional rail delivery 
systems at terminals for ethanol and 
biodiesel, and additional rail cars, 
barges, and tank trucks to distribute 
ethanol and biodiesel to terminals. 
Terminal storage tanks for 100 percent 
biodiesel will also need to be heated 
during cold months to prevent gelling. 
In the past the refining industry has 
raised concerns regarding whether the 
distribution infrastructure can expand 
rapidly enough to accommodate the 
increased demand for ethanol. The most 
comprehensive study of the 
infrastructure requirements for an 
expanded fuel ethanol industry was 
conducted for the Department of Energy 
(DOE) in 2002.5* The conclusions 
reached in that study indicate that the 
changes needed to handle the 
anticipated increased volume of ethanol 
by 2012 will not represent a major 
obstacle to industry. While some 
changes have taken place since this 
report was issued, including an 
increased reliance on rail over marine 
transport, we continue to believe that 
the rail and marine transportation 
industries can manage the increased 
growth in demand in an orderly fashion. 
This belief is supported by the 
demonstrated ability for the industry to 
handle the rapid increases and 
redistribution of ethanol use across the 
country over the last several years as 
MTBE was removed. The necessary 
facility changes at terminals. and at retail 
stations to dispense ethanol containing 


- fuels have been occurring at a record 


pace. Given that future growth is 
expected to progress at a steadier pace 
and with greater advance warning in 
response to economic drivers, we 
anticipate that the distribution system 
will be able to respond appropriately. A 
discussion of the costs associated 
making the changes discussed above is 


58 “Infrastructure Requirements for an Expanded 
Fuel Ethanol Industry,” Downstream Alternatives 
Inc., January 15, 2002. 
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contained in section VII.B. of this 
preamble. 


VII. Impacts on Cost of Renewable 
Fuels and Gasoline 


This section examines the eee on 
fuel costs resulting from the growth in 
renewable fuel use between a base year 
of 2004 and 2012. We note that based 
on analyses conducted by the Energy 
Information Administration (EIA), 
renewable fuels will be used in gasoline 
and diesel fuel in excess and 
independent of the RFS requirements. 
As such, the changes in the use of 
renewable fuels and their related cost 
impacts are not directly attributable to 
the RFS rule. Rather, our analysis 
assesses the broader fuels impacts of the 


growth in renewable fuel use in the 
context of corresponding changes to the 
makeup of gasoline. These fuel impacts 
include the elimination of the 
reformulated gasoline (RFG) oxygen 
standard which has resulted in the 
refiners ceasing to use the gasoline 
blendstock methy] tertiary butyl ether 
(MTBE) and replacing it with ethanol. 
We also expect that by eriding the use 
of MTBE that the former MTBE 
feedstock, isobutylene, will be reused to 
produce increased volumes of alkylate, 
a moderate to high octane gasoline 
blendstock. Thus, in this analysis, we 
are assessing the impact on the cost of 
gasoline and diesel fuel of increased use 
of renewable fuels, the cost savings 
resulting from the phase out of MTBE 


TABLE VII-1.—RENEWABLE FUELS VOLUMES USED IN CosT ANALYSIS 


and the increased cost due to the 
production of alkylate. 


As discussed in section II., we chose 2 
to analyze a range of renewable fuels ; 
use. In the case of ethanol’s use in ig 
gasoline, the lower end of this range is ¥ 
based on the minimum renewable fuel ie 
volume requirements in the Act, and the 2 
higher end is based on AEO 2006. At 
both ends of this range, we assume that 
biodiesel consumption will be the level 
estimated in AEO 2006. We analyzed - &§ 
the projected fuel consumption scenario a 
and associated program costs in 2012, ‘ 
the year that the RFS is fully phased-in. 

The volumes of renewable fuels 
consumed in 2012 at the two ends of the a 
range are summarized in Table VII-1. ‘ 


Renewable fuels - 
consumption in 2012 
(billion gallons) 


Low High i 


Corn Ethanol 


Cellulosic Ethanol 


0.25 0.25 


Biodiesel 


Total Biofuel Consumption 


* We have estimated an average corn 
ethanol production cost of $1.20 per 
gallon in 2012 (2004 dollars) in the case 
of 7.5 billion gallons per year (bill gal/ 
yr) and $1.26 per gallon in the case of 
9.9 bill gal/yr. For cellulosic ethanol, we 
estimate it will cost approximately 
$1.65 in 2012 (2004 dollars) to produce 
a gallon of ethanol using corn stover as 
a cellulosic feedstock. In this analysis, 
however, we assume that the cellulosic 
requirement will be met by corn-based — 

_ ethanol produced by energy sourced 
from biomass (animal and other waste 
materials as discussed in Section III.B of 
this preamble) and costing the same as 
.corn based ethanol produced by 
conventional means. 

We estimated production costs for 
soy-derived biodiesel of $2.06 per gallon 
in 2004 and $1.89 per gal in 2012. For 
yellow grease derived biodiesel, we 
estimate an average production cost of 
$1.19 per gallon in 2004 and $1.10 in 
2012. 

The impacts on eal gasoline costs 
with and without fuel consumption 
subsidies resulting from the increased 
use of ethanol and the corresponding 
changes to the other aspects of gasoline 

- were estimated for both of these cases. 

The 7.5 bill gal/yr case would result in 

increased total costs which range from 

0.33 cents to 0.41 cents per gallon 

depending on assumptions with respect 


to ethanol use in RFG and butane 
control constraints. The 9.9 bill gal/yr . 
case would result in increased total 
costs which range from 0.93 to 1.05 
cents per gallon. The actual cost at the 
fuel pump, however, will be decreased 
due the effect of State and Federal tax 
subsidies for ethanol. Taking this into 
consideration results in “at the pump” 
decreased costs (cost savings) ranging 
from 0.82 to 0.89 cents per gallon for the 
7.5 bill gal/yr case and ‘‘at the pump” 
decreased costs ranging from 0.98 to 
1.08 cents per gallon for the 9.9 bill gal/ 
yr case. We ask for comment on these 
derived costs as well as on the analysis 
methodology used to derive these costs, 
and refer the reader to Section 7 of the 
DRIA which contains much more detail 
on the cost analysis used to develop 
these costs. 


_A. Renewable Fuel Production and 


Blending Costs 
1. Ethanol Production Costs 


a. Corn Ethanol. A significant amount 
of work has been done in the last decade 
on surveying and modeling the costs 
involved in producing ethanol from 
corn, to serve business and investment 
purposes as well as to try to educate 
energy policy decisions. Corn ethanol 
costs for our work were estimated using 
a model developed by USDA in the 


1990s that has been continuously 
updated by USDA. The most current 

version was documented in a peer- 

reviewed journal paper on cost 

modeling of the dry-grind corn ethanol 
process,°9 and it produces results that 
compare well with cost information oe 
found in surveys of existing plants.6° a 
We made some minor modifications to 

the USDA model to allow scaling of the 

plant size, to allow consideration of 

plant energy sources other than natural 

gas, and to adjust for energy prices in 

2012, the year of our analysis. 


The cost of ethanol production is i 
most sensitive to the prices of corn and 3 
the primary co-product, DDGS. Utilities, 
capital, and labor expenses also have an 
impact, although to a lesser extent. Corn ‘ 
feedstock minus DDGS sale credits 
represents about 50% of the final per- 
gallon cost, while utilities, capital and 
labor comprise about 20%, 10%, and 
5%, respectively. For this work, we | 
used corn price projections from USDA | 
of $2.23 per bushel in 2012 for the 7.2 | 
bill gal/yr case, and an adjusted value of | 
$2.31 per bushel for the 9.6 bill gal/yr 


59 Kwaitkowski, J.R., McAloon, A., Taylor, F., 
Johnston, D.B., Industrial Crops and Products 23 
(2006) 288-296. 

60 Shapouri, H., Gallagher, P., USDA’s 2002 s 
Ethanol Cost-of- Production (published July 
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case.®! The adjustment at the higher 
volume case was taken from work done 
by FAPRIand EIA. ©? Prices used for 
DDGS were $65 per ton in the 7.2 bill 


_gal/yr case and $55 per ton in the 9.6 


case, based on work by FAPRI and 
EIA.® Energy prices were derived from 
historical data and projected to 2012 
using EIA’s AEO 2006.65 While we 
believe the use of USDA and FAPRI 
estimates for corn and DDGS prices is 
reasonable, additional modeling work is 
being done for the final rulemaking ~ 
using the Forestry and Agricultural 
Sector Optimization Model described 
further in Chapter 8 of the RIA. 

The estimated average corn ethanol 
production cost of $1.20 per gallon in 
2012 (2004 dollars) in the case of 7.2 bill 
gal/yr and $1.26 per gallon in the case . 
of 9.6 bill gal/yr represents the full cost 
to the plant operator, including 
purchase of feedstocks, energy required 
for operations, capital depreciation, 
labor, overhead, and denaturant, minus 
revenue from sale of co-products. It does 
not account for any subsidies on 
production or sale of ethanol. This cost 
is independent of the market price of 
ethanol, which has been related closely 
to the wholesale price of gasoline for the 
past decade.® 

Under the Energy Act, starch-based 
ethanol can be counted as cellulosic if 
at least 90% of the process energy is 
derived from renewable feedstocks, 
which include plant cellulose, 
municipal solid waste, and manure 
biogas.® It is expected that the 250 
million gallons per year of cellulosic 
ethanol production required by 2013 
will be made using this provision. 
While we have been unable to develop 
a detailed production cost estimate for 


61 USDA Agricultural Baseline Projections to 
2015, Report OCE—2006-1. 

52 EIA NEMS model for ethanol production, 
updated for AEO 2006. 

63 Food and Agricultural Policy Research Institute 
(FAPRI) study entitled ‘Implications of Increased 
Ethanol Production for U.S. Agriculture’, FAPRI- 
UMC Report #10-05. : 

64 Food and Agricultural Policy Research Institute 
(FAPRI) U.S. and World Agricultural Outlook, 
January 2006, FAPRI Staff Report 06-FSR 1. 

65 Historical data at http://tonto.eia.doe.gov/dnav/ 
pet/pet_pri_allmg_d_nus_PTA_cpgal_m.htm 
(gasoline), http://tonto.eia.doe.gov/dnav/ng/ 
ng_pri_sum_dcu_nus_m.htm (natural gas), http:// 
www.eia.doe.gov/cneaf/electricity/page/ 
sales_revenue.xls (electricity), http:// 
www.eia.doe.gov/cneaf/coal/page/acr/table28.html 
(coal); EIA Annual Energy Outlook 2006, Tables 8, 
12, 13, 15; EIA Web site. 

66 Whims, J., Sparks Companies, Inc. and Kansas 
State University, “Corn Based Ethanol Costs and 
Margins, Attachment 1” (Published May 2002). 

87 Piel, W.J., Tier & Associates, Inc., March 9, 
2006 report on costs of ethanol production and 
alternatives. 

68 Energy Policy Act of 2005, Section 1501 
amending Clean Air Act Section 211(0)(1)(A). 


corn ethanol meeting cellulosic criteria, 
we assume that the costs will not be 
significantly different from 
conventionally produced corn ethanol. 
We believe this is reasonable because 
these processes will simply be corn 
ethanol plants with additional fuel 
handling mechanisms that allow them 
to combust waste materials for process 
energy instead of natural gas. We expect 
them to be in locations where the very 
low or zero cost of the waste material or 
biogas itself will likely offset the costs 
of hauling it and/or the additional 
capital for processing and firing it, 
making them cost-competitive with 
conventional corn ethanol plants. _ 
Furthermore, because the quantity of 
ethanol produced using these processes 
is still expected to be a relatively small 
fraction of the total ethanol demand, the 
sensitivity of the overall analysis to this 
assumption is also.very small. Based on 
these factors, we have assigned starch 
ethanol made using this cellulosic 
criteria the same cost as ethanol 
produced from corn using conventional 
means. 

b. Cellulosic Ethanol. In 1999, the 
National Renewable Energy Laboratory 
(NREL) published a report outlining its 
work with the USDA to design a 
computer model of a plant to produce 
ethanol from hardwood chips.®9 
Although the model was originally 
prepared for hardwood chips, it was - 
meant to serve as a modifiable-platform 
for ongoing research using cellulosic 
biomass as feedstock to produce 
ethanol. Their long-term plan was that 
various indices, costs, technologies, and 
other factors would be regularly 
updated. 

NREL and USDA used a modified 
version of the model to compare the cost 
of using corn-grain with the cost of 
using corn stover to produce ethanol. 
We used the corn stover model from the 
second NREL/USDA study for the 
analysis for this proposed rule. Because 
there were no operating plants that 
could potentially provide real world 
process design, construction, and 
operating data for processing cellulosic 
ethanol, NREL had considered modeling 
the plant based on assumptions 
associated with a first-of-a-kind or 
pioneer plant. The literature indicates 
that such models often underestimate 
actual costs since the high performance 


69 Lignocellulosic Biomass to Ethanol Process 
Design and Economics Utilizing Co-Current Dilute 
Acid Prehydrolysis and Enzymatic Hydrolysis 
Current and Futuristic Scenarios, Robert Wooley, 
Mark Ruth, John Sheehan, and Kelly Ibsen, 
Biotechnology Center for Fuels and Chemicals 
Henry Majdeski and Adrian Galvez, Delta-T 
Corporation; National Renewable Ene 
Laboratory, Golden, CO, July 1999, NREL/TP-580- 
26157. 


assumed for pioneer process plants is 
generally unrealistic. 

Instead, the NREL researchers 
assumed that the corn stover plant was 
an Nin generation plant, e.g., not a 
pioneer plant or first-or-its kind, built 
after the industry had been sufficiently — 
established to provide verified costs. 
The corn stover plant was normalized to 
the corn kernel plant, e.g., placed on a 
similar basis.7° It is also reasonable to 
expect that the cost of cellulosic ethanol 
would be higher than corn ethanol 
because of the complexity of the 
cellulose conversion process. Recently, 
process improvements and 
advancements in corn production have 
considerably reduced the cost of 
~producing corn ethanol. We also believe 
it is realistic to assume that cellulose- 
derived ethanol process improvements 
will be made and that one can likewise 
reasonably expect that as the industry 
matures, the cost of producing ethanol 
from cellulose will also decrease. 

We calculated fixed and variable 
operating costs using percentages of 
direct labor and total installed capital 
costs. Following this methodology, we 
estimate that producing a gallon of 
ethanol using corn stover as a cellulosic 
feedstock would cost $1.65 in 2012 
(2004 dollars). 

c. Ethanol’s Blending Cost. Ethanol 
has a high octane value of 115 (R+M)/ 

2 which contributes to its value as a 
gasoline blendstock. As the vclume of 
ethanol blended into gasoline increases 
from 2004 to 2012, refiners will account 
for the octane provided by ethanol when 
they plan their gasoline production. 
This additional octane would allow 
them to back off of their octane 
production from their other gasoline 
producing units resulting in a cost 
savings to the refinery. For this cost 
analysis, the cost savings is expressed as 
a cost credit to ethanol added to the 
production cost for producing ethanol. 

We obtained gasoline blending costs 
on a PADD basis for octane from a 
consultant who conducted a cost 
analysis for a renewable fuels program 
using an LP refinery cost model. LP 
refinery models value the cost of octane 
based on the octane producing capacity 
for the refinery’s existing units, by 


70 Determining the Cost of Producing Ethanol 
from Corn Starch and Lignocellulosic Feedstocks; A 
Joint Study Sponsored by: USDA and USDOE, 
October 2000, NREL/TP-580-28893, Andrew 
McAloon, Frank Taylor, Winnie Yee, USDA, . 
Eastern Regional Research Center Agricultural 
Research Service; Kelly Ibsen, Robert Wooley, 
National Renewable Energy Laboratory, 
Biotechnology Center for Fuels and Chemicals, 
1617 Cole Boulevard, Golden, CO 80401-3393; 
NREL is a USDOE Operated by Midwest Research 
Institute Battelle Bechtel; Contract No. DE—AC36— 
99-GO10337. 
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added capital and operating costs for 
new octane producing capacity, and 
based on purchased gasoline 
blendstocks. The value of octane is 
expressed as a per-gallon cost per octane 
value, and ranges from 0.38 cents per 
octane-gallon in PADD 2 where lots of 
ethanol is expected to be used, to 1.43 
cents per octane-gallon in California. 
Octane is more costly in California 
because the Phase 3 RFG standards 
restriction aromatics content which also 
reduces the use of a gasoline blendstock 
named reformate—a relatively cheap 
source of octane. Also, California’s 
Phase 3 RFG distillation restrictions 
tend to limit the volume of eight carbon 
alkylate, another lower cost and 
moderately high octane blendstock. 
Another blending factor for ethanol is 
its energy content. Ethanol contains a 
lower heat content per gallon than 
gasoline. Since refiners blend up their 
gasoline based on volume, they do not 
consider the energy content of its 
gasoline, only its price. Instead, the 
consumer pays for a gasoline’s energy 
density based on the distance that the 
consumer can achieve on a gallon of 
gasoline. Since we try to capture all the 
costs of using ethanol, we consider this 
effect. Ethanol contains 76,000 British 
Thermal Units (BTU) per gallon which 
is significantly lower than gasoline, 
which contains an average of 115,000 
BTUs per gallon. This lower energy 
density is accounted for below in the . 
discussion of the gasoline costs. 


2. Biodiesel Production Costs’ 


We based our cost to produce 
biodiesel fuel on a range estimated from 
the use of USDA’s and NREL’s biodiesel 
computer models. Both of these models 
represent the continuous 
transesterification process for 
converting vegetable soy oil to esters, 
along with the ester finishing processes 
and glycerol recovery. The models 
estimate biodiesel production costs 
using prices for soy oil, methanol, 
chemicals and the byproduct glycerol. 
The models estimate the capital, fixed 
and operating costs associated with the 
production of soy based biodiesel fuel, 
considering utility, labor, land and any 
other process and operating 
requirements. 

Each model is based on a medium 
sized biodiesel plant that was designed 
to process raw degummed virgin soy oil 
as the feedstock, yielding 10 million 
gallons per year of biodiesel fuel. USDA 
estimated the equipment needs and 
operating requirements for their 
biodiesel plant through the use of 
process simulation software. This 
software determines the biodiesel 
process requirements based on the use 


of established engineering relationships, 
process operating conditions and 
reagent needs. To substantiate the 
validity and accuracy of their model, 
USDA solicited feedback from major 
biodiesel producers. Based on 
responses, they then made adjustments 
to their model. The NREL model is also 
based on process simulation software, 
though the results are adjusted to reflect 
NREL’s modeling methods. 

The production costs are based on an 
average biodiesel plant located in the 
Midwest using soy oil and methanol, 
which are catalyzed into esters and 
glycerol by use of sodium hydroxide. 
Because local feedstock costs, 
distribution costs, and biodiesel plant 
type introduce some variability into cost 
estimates, we believe that using an 
average plant to estimate production 
costs provides a reasonable approach. 
Therefore, we simplified our analysis 
and used costs based on an average 
plant and average feedstock prices since 
the total biodiesel volumes forecasted 
are not large and represent a small 
fraction of the total projected renewable 
volumes. The production costs are 
based on a plant that makes 10 million 
gallons per year of biodiesel fuel. 

The model is further modified to use 
input prices for the feedstocks, 
byproducts and energy prices to reflect 
the effects of the fuels provisions in the 
Energy Act. Based on the USDA model, 
for soy oil-derived biodiesel we estimate 
a production cost of $2.06 per gallon in 
2004 and $1.89 per gal in 2012 (in 2004 
dollars) For yellow grease derived 
biodiesel, USDA’s model estimates an 
average production cost of $1.19 per 
gallon in 2004 and $1.10 in 2012 (in 
2004 dollars). In order to capture a range 
of production costs, we compared these 
cost projections to those derived from 


- the NREL biodiesel model. With the 


NREL model, we estimate biodiesel 
production cost of $2.11 per gallon for 
soy oil feedstocks and $1.28 per gallon 
for yellow grease in 2012, which are 
slightly higher than the USDA results. 
With the current Biodiesel Blender 
Tax Credit Program, producers. using 
virgin vegetable oil stocks receive a one 
dollar per gallon tax subsidy while | 
yellow grease producers receive 50 
cents per gallon, reducing the net 
production cost to a range of 89 to 111 
cents per gallon for soy derived 
biodiesel and 60 to 78 cents per gallon 
for yellow grease biodiesel in 2012. This 
compares favorably to the projected 
wholesale diesel fuel prices of 138 cents 


per gallon in 2012, signifying that the 


economics for biodiesel are positive 


- under the effects of the blender credit 


program, though, the tax credit program 
expires in 2008 if not extended. 


Congress may later elect to extend the 
blender credit program, though, 
following the precedence used for 
extending the ethanol blending 
subsidies. Additionally, the Small 
Biodiesel Blenders Tax credit program 
and state tax and credit programs offer 
some additional subsidies and credits, 
though the benefits are modest in 


comparison to the Blender’s Tax credit. 


3. Diesel Fuel Costs 


Biodiesel fuel is blended into 
highway and nonroad diesel fuel, which 
increases the volume and therefore the 
supply of diesel fuel and thereby 
reduces the demand for refinery- 
produced diesel fuel. In this section, we 
estimate the overall cost impact, 
considering how much refinery-based 
diesel fuel is displaced by the forecasted 
production volume of biodiesel fuel. 
The cost impacts are evaluated 
considering the production cost of 
biodiesel with and without the subsidy 
from the Biodiesel Blenders Tax credit 
program. Additionally, the diesel cost 
impacts are quantified under two 
scenarios, with refinery diesel prices as 
forecasted by EIA’s AEO 2006 with 
crude at $47 a barrel and with refinery 
diesel prices based on $70 per barrel 
crude oil. 

We estimate the net effect that 
biodiesel production has on overall cost 
for diesel fuel in year 2012 using total 
production costs for biodiesel and diesel 
fuel. The costs are evaluated based on 
how much refinery-based diesel fuel is 
displaced by the biodiesel volumes as 
forecasted by EIA, accounting for energy 
density differences between the fuels. 
The cost impact is estimated from a 
2004 year basis, by multiplying the 
production costs of each fuel by the 
respective changes in volumes for 
biodiesel and estimated displaced diesel 
fuel. We further assume that all of the 
forecasted biodiesel volume is used as 
transport fuel, neglecting minor uses in 
the heating oil market. 

For the AEO scenario, the net effect of 
biodiesel production on diesel fuel 
costs, including the biodiesel blenders’ 
subsidy, is a reduction in the cost of 
transport diesel fuel costs by $90 
million per year, which equates to a 
reduction in fuel cost of about 0.15 


- c/gal.71 Without the subsidy, the 


transport diesel fuel costs are increased 
by $118 million per year, or an increase 
of 0.20 c/gal for transport diesel fuel. 

With crude at $70 per barrel, including 


the biodiesel blenders subsidy, results 


in a cost reduction of $184 million per 


71 Based on EIA’s AEO 2006, the total volume of 
highway and off-road diesel fuel consumed in 2012 
was estimated at 58.9 billion gallons. 
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year, or a reduction of 0.31 c/gal for the 
total transport diesel pool. Without the 
subsidy, transport diesel costs are 
increased by $25 million per year, or 
0.04 c/gal. 


B. Distribution Costs 
1. Ethanol Distribution Costs 


There are two components to the costs 
associated with distributing the volumes 
of ethanol necessary to meet the 
requirements ofthe Renewable Fuels 
Standard (RFS): (1) the capital cost of 
making the necessary upgrades to the 
fuel distribution infrastructure system, 
and (2) the ongoing additional freight 
costs associated with shipping ethanol 
to terminals. The most comprehensive 
study of the infrastructure requirements 
for an expanded fuel ethanol industry 
was conducted for the Department of 
Energy (DOE) in 2002.72 That study 
provided the foundation our estimates 


of the capital costs associated with 
upgrading the distribution infrastructure 
system as well as the freight costs to 
handle the increased volume of ethanol 
needed to meet the requirements of the 
RFS in 2012. Distribution costs are 
evaluated here for the case where the 
minimum volume of ethanol is used to 
meet the requirements of the RFS (7.2: 
bill gal/yr) and for the projected case 
where the volume of ethanol used is 9.6 
bill gal/yr. The 2012 reference case 
against which we are estimating the cost 
of distributing the additional volume of 
ethanol needed to meet the 
requirements of the RFS is 3.9 billion 
gallons. 

a. Capital Costs To Upgrade 
Distribution System For Increased 
Ethanol Volume. The 2002 DOE study 
examined two cases regarding the use of 
renewable fuels for estimating the 
capital costs for distributing additional 
ethanol. The first assumed that 5.1 bill 


gal/yr of ethanol would be used in 2010, 
and the second assumed that 10 bill gal/ 
yr of ethanol would be used in the 2015 
timetable. We interpolated between 
these two cases to provide an estimate 
of the capital costs to support the use of 
7.2 bill gal/yr of ethanol in 2012.73 The 
10 bill gal/yr case examined in the DOE 
study was used to represent the 
projected case examined in today’s rule 
of 9.6 bill gal/yr of ethanol.”4 Table 
VII.B.1.a—1 contains our estimates of the- 
infrastructure changes and associated 
capital costs for the two ethanol use 
scenarios examined in today’s rule. 
Amortized over 15 years, the total 
capital costs equate to approximately 
one cent per gallon..We performed a 
sensitivity analysis where we increased 
reliance on rail use at the expense of 
barge use in transporting ethanol. The 
costs were relatively insensitive, 
increasing to just 1.1 cents per gallon. 


TABLE VII.B.1.A—-1.—ESTIMATED ETHANOL DISTRIBUTION INFRASTRUCTURE CAPITAL COSTS. sess Sas RELATIVE TO A 3.9 
BILLION GALLON PER YEAR REFERENCE CASE 


7.2 billion 
gallons 
(per year) 


9.6 billion 
gallons 
(per year) 


Fixed Facilities: 
Retail .... 


24 


Terminals 


142 


Mobile Facilities: 
Transport Trucks 


38 


Barges .... 


Rail Cars .... 


Total Capital Costs 


b. Ethanol Freight Costs. The DOE 
study contains ethanol freight costs for 
each of the 5 PADDs. The Energy 
Information Administration translated — 
these cost estimates to a census division 
basis.75 We took the EIA projections and 
translated them into State-by-State 
ethanol freight costs. In conducting this 
translation, we accounted for increases 
in the cost in transportation fuels used 
to ship ethanol by truck, rail, and barge. 
We estimate that the freight cost to 
transport ethanol to terminals would 
range from 5 cents per gallon in the 
Midwest, to 18 cents per gallon to the 
West Coast, which averages 9.2 cents 
per gailon of ethanol on a national basis. 


We estimate the total cost for 
producing and distributing ethanol to be 


72 Infrastructure Requirements for an Expanded 
Fuel Ethanol Industry, Downstream Alternatives 
Inc., January 15, 2002. 

73 See Chapter 7.3 of the Draft Regulatory Impact 
Analysis associated with today’s rule for additional 
discussion of how the results of the DAI study were 
adjusted to reflect current conditions in estimating 


between $1.30 and $1.36 per gallon of 
ethanol, on a nationwide average basis. 
This estimate includes both the capital 
costs to upgrade the distribution system 
and freight costs, 


2. Biodiesel Distribution Costs 


The volume of biodiesel used by 2012 
under the RFS is estimated at 300 
million gallons per year. The 2012 
baseline case against which we are 
estimating the cost of distributing the 
additional volume of biodiesel is 28 | 
million gallons.76 


For the purposes of this analysis, we 
are assuming that to ensure consistent 
operations under cold conditions all 
terminals will install heated biodiesel 
storage tanks and biodiesel will be 


the ethanol distribution infrastructure capital costs 


. under today’s rule. 


74 For both the 7.2 bill gal/yr and 9.6 bill gal/yr 
cases, the baseline from which the DOE study cases: 
were projected was adjusted to reflect a 3.9 bill gal/ 
yr 2012 baseline. 

75 Petroleum Market Model of the National Energy 
Modeling System, Part 2, March 2006, DOE/EIA- 


_ transported to terminals in insulated 


tank trucks and rail cars in the cold 
seasons.”” Due to the developing nature 
of the biodiesel industry, specific ~ 
information on biodiesel freight costs is 
lacking. The need to protect biodiesel 
from gelling during the winter may 
marginally increase freight costs over 
those for ethanol. Counterbalancing this 
is the likelihood that biodiesel shipping 
distances may be somewhat shorter due 
to the more geographically dispersed 
nature of biodiesel production facilities. 
In any event, the potential difference 
between biodiesel and ethanol freight 
costs is likely to be small and the cost 
of distributing biodiesel does not 
appreciably affect the results of our 
analysis. Therefore, we believe that 


059 (2006), http://tonto.eia.doe.gov/FTPROOT/ 
modeldoc/m059(2006)-2.pdf. 

76 2004 baseline of 25 million gallons grown with 
diesel demand to 2012. 

77 See section VI.C. in today’s preamble regarding 
the special handling requirements for biodiesel 
under cold conditions. 
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estimated freight costs for ethanol of 9.2 
cents per gallon adequately reflects the 
freight costs for biodiesel for this 
analysis. 

The capital costs associated with 
distribution of biodiesel will be 
somewhat higher per gallon than those 
associated with the distribution of 
ethanol due to the need for storage 
tanks, barges, tanker trucks and rail cars 
to be insulated and in many cases 
heated. We estimate that to handle the 
increased biodiesel volume will require 
a total capital cost investment of 
$49,813,000, which equates to about 2 
cents per gallon of new biodiesel 
volume. 

We estimate the total cost for 
producing and distributing biodiesel to 
be between $2.00 and $2.22 per gallon 
of biodiesel, on a nationwide average 
basis. This estimate includes both the 
capital costs to upgrade the distribution 
system and freight costs. 


C. Estimated Costs to Gasoline 


To estimate the cost of increased use 
of renewable fuels, the cost savings from 
the phase out of MTBE and the 
production cost of alkylate, we 
developed our own spreadsheet cost 
model. As described above in Section 
VLA, the cost analysis is conducted by 
comparing a base year before the Energy 
Act’s fuel changes to a modeled year 
with the fuel changes. We used 2004 as 
the base year. We grew the 2004 
gasoline demand to 2012 to create a 
reference case assuming that the 2004 
fuel demand scenario remained the 
same (fuel quality remained constant). 
The sum of fuel changes, including the 
increased use of ethanol, the phase-out 
of MTBE and the conversion of a part 
of the MTBE feedstocks to alkylate, is-all 
assumed to occur by 2012 and is 
compared to the 2012 reference case. 
This analysis considers the production 
cost, distribution cost as well as the cost 
for balancing the octane and RVP 
caused by these fuel changes. 

In addition to assessing the cost at 7.2 
and 9.6 billion gallons of total ethanol 
use in gasoline, we considered that 
ethanol could be used at different levels 
in RFG. Instead of picking a single point 
for ethanol use in RFG, we assessed a 
range (see Section VI.A above). At the 
high end of the range, ethanol is used 
in RFG in both summer and winter. At 
the low end of the range, ethanol is still 
used in wintertime RFG, but to only a 
very limited extent in summertime RFG. 
The lower rate of ethanol use in 
summertime RFG may occur because 
the RVP increase associated with 
ethanol will cause refiners to incur a 
cost to further control the volatility of 
their summertime RFG. 


1. RVP Cost for Blending Ethanol Into - 
Summertime RFG 


Blending ethanol into summertime 
RFG causes about a 1 PSI (pounds per 
square inch) increase in RVP. To enable 
this gasoline to continue to be sold into 
the summertime RFG market, this vapor 
pressure increase must be accounted for 
by adjusting the RVP of the base 
gasoline. The vapor pressure adjustment 
is made by reducing of volume of 
pentanes in the gasoline boiling that 
comes from the fluid catalytic cracking 
unit (FCCU). To reduce the pentane 
content FCC naphtha, refiners would 
likely have to add a distillation column 
called a depentanizer, where pentanes 
and lighter hydrocarbons are removed 
from the hydrocarbon feed and drawn 
off the top of the column while the 
heavier C6+ hydrocarbons are removed 
from the bottom. While the pentanes 
would be removed from the 
summertime RFG pool, they are 
expected to be reblended into either 
summertime CG or wintertime CG and 
RFG. To rebalance the RVP of the 
nonsummertime RFG pool or 
wintertime RFG or CG pool caused by 
relocated pentanes, butanes are __ 
estimated to be removed from the 
gasoline pool. When ethanol is blended 
into summertime RFG, about 10 percent 
of the base gasoline is lost due to the 
removed pentanes. We believe that 
refiners would reblend these removed 
pentanes into summertime CG or 
wintertime CG and RFG and rebalance 
the RVP of the gasoline pool into which 
the pentanes are being reblended by 
removing butanes, thus reducing the 
volume loss to one fifth of that if the 
pentanes were permanently removed. 
There is an opportunity cost to 
removing butanes from gasoline. In 2004 
butanes sold into the butane market 
were valued 36 cents per gallon less 
than gasoline, however, this opportunity 
cost would be much greater if pentanes 
were permanently removed from 
gasoline. 

We developed cost estimates for 
adding and operating a new 
depentanizer distillation column for the 
removal of pentanes from FCC naphtha 
in each refinery. The feed rate for an 
average FCC unit was estimated by 
PADD and ranged from 7 to 35 thousand 
barrels per day. Once the capital and 
operating costs were estimated, the total 
costs were averaged over the entire 


_ gasoline pool, which ranged from about 


two to three times the volume of FCC 
naphtha. When ethanol is being blended 
newly into summertime RFG, the capital 
and operating costs will both apply. 
However, when we model ethanol 
coming out of a summertime RFG 


market, we only reduce the 
depentanizer operating costs since the 
capital costs are sunk. 

Our analysis showed that the RVP 
blending costs for blending ethanol into 
summertime RFG ranges from 1 to 1.4 
cents per gallon of RFG. If the ethanol 
is coming out of summertime RFG, 
which occurs in some of the scenarios 
that we modeled, there would be a cost 
savings of 0.8 to 1.2 cents per gallon of 
RFG. 

In the cost of refinery gasoline section 
below, we took into account that 
butanes have a lower energy density 
compared to the gasoline pool from 
which the butanes were removed. This 
energy content adjustment will offset 
some of the cost for removing the 
butanes. Butane’s energy density is 
94,000 BTUs per gallon compared to 
115,000 BTU per gallon for gasoline. 

For further details on RVP reduction 
costs, see Section 7.4.2 of the RIA. 


2. Cost Savings for Phasing Out Methyl 
Tertiary Butyl Ether (MTBE) 


The Energy Act rescinded the oxygen 
standard for RFG and when the 
provision. took effect, U.S. refiners 
stopped blending MTBE into gasoline. 
When MTBE use ended, the operating 
costs for operating those plants also 
ceased. The total costs saved for not 
operating the MTBE plants is calculated 
by multiplying the volume of MTBE no 
longer blended into gasoline with the 
operating costs for the plants producing 
that MTBE. 

We determined the operating costs 
saved by shutting down these plants. 
The volumetric feedstock demands and 
the operating costs factors for each of 
these MTBE plants are taken from 
literature. We estimated the MTBE 
operating costs to be $1.40 per gallon for 
captive and ethylene cracker plants, 
$1.48 per gallon for propylene oxide 
plants and $1.55 per gallon for merchant 
operating costs. Weighted by the 


_ percentages for domestic MTBE 


production, the average cost savings for 
no longer producing MTBE is estimated 
to be $1.46 per gallon. 

We also credited MTBE for its octane 
blending value. MTBE has a high octane 
value of 110 (R+M)/2 which increases 
its value compared to gasoline. This 
high octane value partially offsets its 
production cost. The cost of octane is 
presented above in subsection 
VII.(A)(1)(c) and is applied to the 
difference in octane value between 
MTBE and the average of the various 
gasoline grades (88 (R+M)/2). 
Accounting for MTBE’s octane value 
reduces its cost down to $1.27 to $1.38 
per gallon depending on the PADD. 
When accounting for the volume of 
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MTBE removed, we also adjust for its 
energy content, which is 93,500 BTU 
per gallon. 

For further information on costs 
savings due to MTBE phaseout, see 
Section 7.4.3 of the RIA. 


3. Production of Alkylate From MTBE 
Feedstocks 


Discontinuing the blending of MTBE 
into U.S. gasoline is expected to result _ 
in the reuse of most of the primary 
MTBE feedstocks, isobutylene, to be 
used to produce alkylate. Alkylate is 
formed by reacting isobutylene together 
with isobutane. Prior to the 
establishment of the oxygen 
requirement for RFG, this isobutylene 
was, in most cases, used to make — 
alkylate. Another option would be for 
reacting isobutylene with itself to form 
isooctene which would likely be 
hydrogenated to then form isooctane. 
However, our cost analysis found that 
alkylate is a more cost-effective way to 
reuse the isobutylene, even after 
considering isooctane’s higher octane 
content. The cost for converting to 
alkylate is estimated to be $1.42 per 
gallon for captive (in-refinery) plants 
and ethylene cracker plants, $1.46 per 
gallon for propylene oxide plants and 
$1.52 per gallon for merchant MTBE 
plants. We believe that the cost for 
converting merchant MTBE plants to 
alkylate is too high to support its 
conversion, thus the conversion cost is 
estimated to be $1.43 per gallon, the 
average of the conversion costs for 
captive, ethylene cracker and propylene 
oxide MTBE plants. This projected 
percent of MTBE plant conversion 
results in 0.84 gallons of alkylate 
produced for each gallon of MTBE no 
longer produced. 

The alkylate production cost is 
adjusted by PADD to account for the 


blending octane of alkylate, which 
varies by 1 to 2 cents per gallon 
depending on the value of octane in 
each PADD. Including its octane value, 


the cost of producing alkylate varies 


from $1.38 to $ 1.41 per gallon. 

For further information on production 
of alkylate from MTBE feedstocks, see 
section 7.4.4 of the RIA. 


4. Changes in Refinery Produced 
Gasoline Volume and Its Costs 


In the sections above, we estimated 
changes in gasoline volume and the cost 
associated with those volume changes 
for ethanol, MTBE, alkylate and butane. 
As these various gasoline blendstocks 
are added to or removed from the 
gasoline pool, they affect the refinery 
production of gasoline (or oxygenate 
blendstock). 

To estimate the changes in refinery 
gasoline production volumes, it was 
necessary to balance the total energy 
production of each control case to the 
reference case. The energy content of 
the reference case was estimated by 
multiplying the volumetric energy 
content of each gasoline pool 
blendstock, including MTBE, ethanol 
and refinery produced = by the 
associated gallons. 

The increase or decrease in ethanol 
content in summertime RFG assumed 
under the different scenarios resulted in 
the change in the volumes of butane in 
RFG as described above. We identified 
that the increase or decrease in ethanol 
in wintertime RFG and CG could cause 
reductions or increases in the amount of 
butanes blended into wintertime 
gasoline. Wintertime gasoline is limited 
in vapor pressure by the American 
Standard for Testing Materials (ASTM) 
RVP and V/L (vapor-liquid) standards. 
According to a refiner with extensive 
refining capacity, and also Jacobs 


Engineering, a refining industry 
consulting firm, refineries are blending 
their wintertime gasoline up to those 
standards today and are limited from 
blending more butane available to them. 
If this is the case, for each gallon of 
summertime RFG and wintertime RFG 
and CG blended with ethanol 2 percent 
of the base gasoline volume would be 
lost in terms of butane removed. 
However, some refineries may have 
room to blend more butane. Also, we are 
aware that some states offer 1 PSI 
waivers for blending of ethanol into 
wintertime gasoline, presumably to 
accommodate splash blending of 
ethanol.’ Consequently, it may be 
possible to accommodate the 1 PSI 
vapor pressure increase without forcing 
the removal of some or all of this 
butane. For this reason we assessed the 
costs as a range, on the upper end 
assuming that butane content would 
have to be removed to account for new 
ethanol blended into summertime RFG 


’ and wintertime RFG and CG , and on 


the low end assuming only that 
blending of ethanol into summertime 
RFG cause butanes to be removed. 

For estimating the volume of butane 
which must be removed from the 
gasoline because of the addition of 
ethanol, we assumed that ethanol will 
be used at 10 volume percent except for 
California where it would continue to be 
used at 5.7 volume percent. 
Development of the estimates for winter 
vs. summer ethanol consumption for the 
control cases is discussed in Chapter 2.1 
of the RIA. For the reference case, we 
estimated that 55 percent of the ethanol 
would be used in the winter and 45 
percent in the summer. Table VII.C.4—1 
summarizes the summertime RFG and 
wintertime RFG and CG volumes of 
ethanol and estimated change in butane 
content. 


TABLE VII.C.4—1.— ESTIMATED CHANGES IN U.S. SUMMERTIME RFG ETHANOL VOLUMES AND THEIR IMPACT ON BUTANE 


BLENDING INTO GASOLINE 
[Million gallons in 2012] 


7.2 Bil gals max 
REG 


7.2 Bil gals min RFG 


9.6 max 


9.6 Bil gals min RFG 


Summertime RFG Ethanol 


Ethanol. 
Change in Butane 


Wintertime RFG & CG 


« | —140 to —690 ........ 


164 to —535 


The change in volume of ethanol, 
MTBE, alkylate, and butane for each 
control case is adjusted for energy 


content. The volume of refinery gasoline 


is then adjusted to maintain the same 


that ethanol is provided for the summertime, but 


78 Most people are aware of the 1 PSI RVP waiver 


energy content as that of the reference 
gasoline pool. The refinery gasoline 
production is estimated by dividing the 


BTU content of gasoline, estimated to be 


115,000 BTU per gallon, into the total 


-some states offer a similar waiver to ethanol for 
wintertime blending as well. 


amount of BTUs for the entire gasoline 
pool after accounting for the BTUs of 
the other blendstocks. The BTU- 


balanced gasoline pool volumes for each 
control case are shown in Table ‘ 


| 
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VIIL.C.4—2. The changes are shown for 
both assumptions with respect to the 
need to remove butané from winter 


gasoline to accommodate more ethanol 
blending. 


TABLE VII.C.4-2.—ESTIMATED 2012 VOLUMES 


[Million gallons] 


7.2 Bil gals, max RFG 


7.2 Bil gals, min RFG 


9.6 Bil gals, max RFG 


9.6 Bil gals, min RFG 


Total Ethanol 7,200 7,200 9,600 9,600 
Increase in Ethanol ...:...................... 3,302 3,302 5,702 5,702 
Change in MTBE — 2091 — 2091 — 2091 — 2091 
New Alkylate 1,763 1,764 1,764 1,764 
Butane Removed in Winter .............. No _No Yes No 


No 


Change in Butane — 456 —140 — 297 | 164 
Gasoline 143,486 143,228 143,357 142,980 
Change in Gasoline — 1,873 —2;131 — 2,002 — 2,379 |. 
Change in Gasoline (%) —1.3 =—15 —1.4 —16 


—690 — 140 — 535 164 
142,092 141,642 141,965 141,394 
— 3,267 —3,716 — 3,394 —3,965 
—26 


Based on our estimated impacts on 
volumes shown in table VII.C.4-2, 
refinery produced gasoline demand will 
be reduced by a range of 1.3 percent to 
2.7 percent compared to the reference 
case, which would result in less 
imported finished petroleum products 
and/or less crude oil use. The projected 
impacts on refinery-produced gasoline 
demand depend on the volume of new 
ethanol blended into gasoline, on the 
volume of ethanol blended into 
summertime RFG and on whether 
butane blending into wintertime 
gasoline will be affected or not. To put 
this reduction in refinery-produced 
gasoline volume in perspective, the 
yearly annual growth in gasoline 
demand in this country is about 1.7 
percent. 

The cost for changes to refinery 
produced gasoline volume is assumed to 
be represented by the bulk price of 
gasoline in each PADD from EIA’s 2004 
Petroleum Marketing Annual. The 2004 
gasoline cost is adjusted to 2012 using 
the ratio of the projected crude oil price 
in 2012 of $47 per barrel to that in the 
2004 base case of $41 per barrel. The 
cost for distributing the gasoline to 
terminals is added on, which is 
estimated to be 4 cents per gallon. The 
estimated cost for producing and 
distributing gasoline to terminals 
(wholesale price at the terminal rack) 
ranges from $1.30 per gallon in the Gulf 
Coast, to $1.53 per gallon in California. 

Crude oil prices are much higher 
today which decreases the relative cost 
of producing and blending in more 
ethanol into gasoline. For this reason, 
we conducted a sensitivity analysis 
assuming that crude oil is priced at 
around $70 per barrel. Since this is only 
a sensitivity analysis, we simply ratioed 
the gasoline production costs, MTBE 
and alkylate feedstock costs and butane 


value upwards by the same ratio. The 
ratio is determined by the projected 
increase in the wholesale gasoline price 
relative to the increase in crude oil 
price. We extrapolated this relationship 
to crude oil priced at $70 per barrel 
compared to the price in 2004 which 
was $41 per barrel, which results in 
about a 1.4 ratio factor. We did not 
adjust other costs and assumptions 
which are much less sensitive to the 
price of crude oil and therefore not 
likely to change much (e.g., distribution 
costs, refinery utility costs, incremental 
octane costs, and ethanol production 
costs). At a $70 per barrel crude oil 
price, the cost for production and 
distribution of gasoline to the terminal 
ranges from $2.05 in the Gulf Coast to 
$2.43 per gallon in California. 


For further information on gasoline 
cost see section 7.4.5 in the RIA. 


5. Overall Impact on Fuel Cost 


We combined the costs and volume 
impacts described in the previous 
sections to estimate an overall fuel cost 
impact due to the changes in gasoline 
occurring with the projected fuel 


changes. This aggregated cost estimate . 


includes the costs for producing and 
distributing ethanol, the blending costs 
of ethanol in summertime RFG, ending 
the production and distribution of 
MTBE, and reusing the MTBE feedstock 
isobutylene for producing alkylate, 
reducing the content of butane in 
summertime RFG and wintertime 
gasoline and for reducing the volume of 
refinery-produced gasoline. We also 
present the costs for the scenario that 
butanes would not need to be removed 
when ethanol is blended into 


wintertime gasoline. The costs for each | 


control case are estimated by. 
multiplying the change in volume for 
each gasoline blendstock, relative to the 


reference case, times its production, 
distribution and octane blending costs. 

The costs of these fuels changes are 
expressed two different ways. First, we 
express the cost of the program without 
the ethanol consumption subsidies in 
which the costs are based on the total 
accumulated cost of each of the fuels 
changes. The second way we express 
the cost is with the ethanol 
consumption subsidies included since 
the subsidized portion of the renewable 
fuels costs will be not be represented to 
the consumer in its fuels costs paid at 
the pump, but instead by being paid 
through the state and Federal tax 
revenues. For both cases we express the 
costs with and without butanes being 
removed due to changes in wintertime 
blending of ethanol. We evaluated the 
fuel costs using ranges in different 
assumptions to bound the many 
uncertainties in the cost analysis (see 
the DRIA for more discussion 
concerning the cost uncertainties). 

a. Cost without Ethanol Subsidies. 
Table VII.C.5.a—1 summarizes the costs 
without ethanol subsidies for each of 
the four control cases, including the cost 
for each aspect of the fuels changes, and 
the aggregated total and the per-gallon 
costs for all the fuel changes.79 This 
estimate of costs reflects the changes in 
gasoline that are occurring with the 
expanded use of ethanol, including the 
corresponding removal of MTBE. These ~ 
costs include the labor, utility and other 
operating costs, fixed costs and the 
capital costs for all the fuel changes 
expected. We excluded Federal and 
state ethanol consumption subsidies 


79EPA typically assesses social benefits and costs 
of a rulemaking. However, this analysis is more 
limited in its scope by examining the average cost 
of production of ethanol and-gasoline without 
accounting for the effects of farm subsidies that 
tend to distort the market price of agricultural 
commodities.. 
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which avoids the transfer payments 
caused by these subsidies that would 
hide a portion of the program’s costs. 


caused by these subsidies that would | 
hide a portion of the program’s costs. 


TABLE VII.C.5.A-1 .—ESTIMATED COST WITHOUT ETHANOL CONSUMPTION SUBSIDIES ($47/BBL CRUDE) 


4 [million dollars, except where noted] 
; 7.2 Bil gals, max RFG 7.2 Bil gals, min RFG 9.6 Bil gals, max RFG 9.6 Bil gals, min RFG 
‘ Adding Ethanol 3,769 3,837 6,852 6,897 
RFG RVP Cost 72 —74 72 —74 
Eliminating MTBE. — 2,821 — 2,821 — 2,821 — 2,821 
4 Adding Alkylate 2,520 2,520 2,521 2,521 
Butane Removed in Winter .............. Yes No Yes No Yes No Yes No 
3 Changing Butane Volume ................ —439 — 133 " —275 174 — 667 — 133 —510 174 

Additional Gasoline Production ........ — 2,484 — 2,826 — 2,638 —3,141 — 4,350 — 4,948 — 4,507 — 5,270 
A Total Cost Excluding Subsidies ....... 619 582 548 496 1,606 1,542 1,507 1,426 
: Per-Gallon Cost Excluding Sub- 

sidies (cents per gallon) ............... 0.41 0.38 0.38 0.33 1.05 1.01 0.99 0.93 


Our analysis shows that when 
considering all the costs associated with 
these fuel changes resulting from the 
expanded use of subsidized ethanol that 
these various possible gasoline use 
scenarios will cost the U.S. $0.5 billion 
to around $1.6 billion in the year 2012. 
Expressed as per-gallon costs, these fuel 
changes would cost the U.S. 0.3 to just 
over 1 cent per gallon of gasoline. 


b. Gasoline Costs Including Ethanol 


Consumption Tax Subsidies. Table 
VILC.5.b—1 expresses the total and per- 
gallon gasoline costs for the four control 
scenarios with the Federal and state 
ethanol subsidies included. The Federal 
tax subsidy is 51 cents per gallon for 
each gallon of new ethanol blended into 
gasoline. The state tax subsidies apply 


in 5 states and range from 1.6 to 29 


cents per gallon. The cost reduction to 
the fuel industry and consumers are 
estimated by multiplying the subsidy 
times the volume of new ethanol 
estimated to be used in the state. The 
costs are presented for the case that 
ethanol causes butanes to be withheld 
from the wintertime gasoline pool, and 
for the case that the blending of butanes 
remains unchanged. 


TABLE VII.C.5.8—1.— ESTIMATED COST INCLUDING SUBSIDIES ($47/BBL CRUDE) 


[million dollars, except where noted] 


7.2 Bil Gals Max RFG 7.2 Bil Gals Min RFG 9. 

Butane Removed in Winter .............. Yes No Yes No 
Total Cost without Subsidies ........... 619 582 548 496 
Federal Subsidy — 1,684 — 1,684 — 1,684 — 1,684 
— 180 — 180 -—173 —173 
Total Cost Including Subsidies ........ — 1,245 — 1,282 — 1,308 — 1,361 
Per-Gallon Cost Including Subsidies 

(cents/gallon) ... : —0.82 — 0.84 — 0.86 —0.89 


6 Bil Gals-Max RFG 9.6 Bil Gals Min RFG 
Yes No Yes No 
1,606 1,542 1,507 1,426 
— 2,908 — 2,908 — 2,908 — 3,908 
— 189 —189 —176 —176 
— 1,491 — 1,555 — 1,578 — 1,657 
—0.98 — 1.02 — 1.03 — 1.08 


The cost including subsidies better 
represents gasoline’s production cost as 
might be reflected to the fuel industry 
as a whole and to consumers “‘at the 
pump” because the Federal and state _ 
subsidies tends to hide a portion of the 
actual costs. Our analysis suggests that 
the fuel industry and consumers will ~ 
see a 0.8 to 1.1 cent per gallon decrease 
in the apparent cost of producing 
gasoline with these changes to gasoline. 


c. Cost Sensitivity Case Assuming $70 
per Barrel Crude Oil. As described 
above, we analyzed a sensitivity 
analysis with the future price of crude 
oil remained at today’s prices which is 
around $70 per barrel. This analysis was 
conducted by applying about a 1.4 
multiplication factor times the 2004 
gasoline production costs, MTBE and 
alkylate feedstock costs and butane 
value. This factor was derived by 
examining the historical association 


between increasing wholesale gasoline 
prices with increasing crude oil prices. 
We did not adjust the distribution costs, 
any of the utility costs, octane value and 
ethanol prices based on the assumption 
that these would change much less and 
therefore we kept them the same as that 
used in the primary analysis. The cost 
results of the sensitivity analysis are 
provided with and without the ethanol 
consumption subsidies in Table 
VIL.C.5.c—1. 


TABLE VII.C.5.c—1.—ESTIMATED COSTS FOR CRUDE OIL PRICED AT $70 PER BARREL 


[Million dollars and cents per gallon] 


7.2 Bil gals, max RFG 


. 7.2 Bil gals, min RFG 


9.6 Bil gals, max RFG 


9.6 Bil gals, min RFG 


Butane Removed in Winter .............. Yes 


No Yes No 


Yes No 


Yes | No 


| 
| 
| 
| 
| 
| 
| 


55616 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006 / Proposed Rules 


TABLE VII.C.5.c—1.— ESTIMATED COSTS FOR CRUDE OIL PRICED AT $70 PER BARREL—Continued 


[Million dollars and cents per gallon] 


Total Cost without Subsidies 

($million) — 187 —223 
Per-Galion Cost without Subsidies 

(c/gal) —0.11 ~0.12 —0.15 —0.16 
Total Cost Including Subsidies 

($million) —2,035 ~2,051 — 2,080 — 2,102 
Per-Gallon Cost Including Subsidies 

(c/gal) —1.34 —1.35 1.38 


222 196 138 105 
0.15 0.13 0.09 0.07 

— 2,875. — 2,901 — 2,945 —2,978 
— 1.88 — 1.90: =1.83 — 1.95 


If crude oil stays priced at around $70 
per barrel, the cost of these fuel changes 
would decrease significantly. In fact, we 
estimate that the 7.2 billion gallon 
ethanol case would result in a cost 
savings to the U.S. even if butanes are 
removed from the wintertime gasoline 
pool when ethanol is added. When 
considering the ethanol subsidies, the 
incentive to blend in ethanol becomes 
much stronger at today’s crude oil 
prices likely causing a rapid increase in 
ethanol production volume. 


VIiI. What Are the Impacts of Increased 
Ethanol Use on Emissions and Air 
Quality? 

In this section, we evaluate the impact 
of increased production and use of 
renewable fuels on emissions and air 
quality in the U.S., particularly ethanol 
and biodiesel. In performing these 
analyses, we compare the emissions 
which would have occurred in the 
future if fuel quality had remained 
unchanged from pre-Act levels to those 
which will be required under the Energy 
Policy Act of 2005 (Energy Act or the 
Act). This approach differs from that 
traditionally taken in EPA regulatory 
impact analyses. Traditionally, we 
would have compared future emissions 
with and without the requirement of the 
Energy Act. However, as described in 
Section VI, we expect that total 
renewable fuel use in the U.S. in 2012 
to exceed 7.5 billion gallons even in the 
absence of the RFS program. Thus, a 
traditional regulatory impact analysis 
would have shown no impact on 
emissions or air quality. 

Strictly speaking, if the same volume 
and types of renewable fuels are 
produced and used with and without 
the RFS program, the RFS program is 
having no impact on emissions or air 

quality. However, levels of renewable 


8° Subject to funding. 
81 Alliance of Automobile Manufacturers North 
American Fuel Survey 2005. For the final rule, we 


fuel use are increasing dramatically 
relative to both today and the recent 
past, with corresponding impacts on 
emissions and air quality. We believe 
that it is appropriate to evaluate these 
changes here, regardless of whether they 
are occurring due to economic forces or 
Energy Act requirements. 

In the process of estimating the 
impact of increased renewable fuel use, 
we also include the impact of reduced 
use of MTBE in gasoline. It is the 
increased production and use of ethanol 
which is facilitating the removal of 
MTBE while still producing the 
required volume of RFG which meets 
both commercial and EPA regulatory 


' specifications. Because of this 


connection, we found it impractical to 
isolate the impact of increased ethanol 
use from the removal of MTBE. 


A. Effect of Renewable Fuel Use on 
Emissions 


1. Emissions From Gasoline Fueled 
Motor Vehicles and Equipment 


Several models of the impact of 
gasoline quality on motor vehicle 
emissions have been developed since 
the early 1990’s. We evaluated these 
models and selected those which were 
based on the most comprehensive set of 
emissions data and developed using the 
most advanced statistical tools for this 
analysis. Still, as will be described 
below, significant uncertainty still exists 
as to the effect of these gasoline 
components on emissions from both 
motor vehicle and nonroad equipment, 
particularly from the latest models 
equipped with the most advanced 
emission controls. Pending adequate 
funding, we plan to conduct significant 
vehicle and equipment testing over the 
next several years to improve our 
estimates of the impact of these 
additives and other gasoline properties 


intend to supplement this empirical approach with 
the results of refinery modeling which might better 


on emissions. The results of this testing 
will not be available for inclusion in the 
analyses supporting this rulemaking. 
We hope that the results from these test 
programs will be available for reference 
in the future evaluations of the emission 
and air quality impacts of U.S. fuel 
programs required by the Act.®° 

The remainder of this sub-section is 
divided into three parts. The first 
evaluates the impact of increased 
ethanol use and decreased MTBE use on 
gasoline quality. The second evaluates 
the impact of increased ethanol use and 
decreased MTBE use on motor vehicle 
emissions. The third evaluates the 
impact of increased ethanol use and 
decreased MTBE use on nonroad 
equipment emissions. 

a. Gasoline Fuel Quality. For this 
proposal, we estimate the impact of 
ethanol use on gasoline quality using 
fuel survey data obtained by Alliance of 
Automobile Manufacturers (AAM) from 


- 2001—2005.81 We estimate the impact of 


removing MTBE from gasoline based on 
refinery modeling performed in support 
of the RFG rulemaking. We plan to 
update these estimates for the FRM 
using refinery modeling which is 
currently underway. In general, as 
shown in Table VIII.A.1.a—1, adding 
ethanol to gasoline is expected to reduce 
levels of aromatics and olefins in 
conventional gasoline, as well as reduce 
mid and high distillation temperatures 


(e.g., T50 and T90). RVP is expected to ~ 


increase, as most areas of the country 
grant ethanol blends a 1.0 RVP waiver 
of the applicable RVP standards in the 


summer. With the exception of RVP, the — 


effect of removing MTBE results in 
essentially the opposite impacts. Please 
see Chapter 2 of the DRIA for a detailed 
description of the methodologies used 
and the specific changes in projected 
fuel quality. 


capture all of the effects of ethanol blending on 
gasoline quality. 


4 
| 
a 
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TABLE VIII.A.1.A—1.—CG FUEL QUALITY WITH AND WITHOUT OXYGENATES 


Typical9 | MTBE CG Ethanol 
Fuel parameter . RVP CG blend CG blend 
RVP (psi) 8.7 8.7 9.7 
T50 218 206 186 
T90 332 324 325 
Aromatics (vol%) 32 25.5 27 
Olefins (vol%) 7.7 re: 6.1 
Oxygen (wt%) 0 2 3.5 
Sulfur (ppm) 30 30 30 
Benzene (vol%) 1.0 | - 1.0 1.0 


The effect of adding ethanol and 
removing MTBE on the quality of RFG 
is expected to very limited. RFG must 
meet stringent VOC, NOx and toxics 
performance standards. Thus, the 
natural effects of MTBE and ethanol 
blending on gasoline must often be 
addressed through further refining. The 
largest differences are expected to exist 
in terms of the distillation temperatures, 
due to the relatively low boiling point 
of ethanol. Other fuel parameters are 
expected to be very similar. For this 
analysis we have assumed no changes to 
fuel parameters other than ethanol and 
MTBE content for RFG. 

b. Emissions from Motor Vehicles. We 
use the EPA Predictive Models to 
estimate the impact of gasoline fuel 
quality on exhaust VOC and NOx 
emissions from motor vehicles. These 
models were developed in 2000, in 
support of EPA’s response to 
California’s request for a waiver of the 
RFG oxygen mandate. These models 
represent a significant update of the 
EPA Complex Model. However, they are 
still based on emission data from Tier 0 
vehicles (roughly equivalent to 1990 
model year vehicles). We based our 
estimates of the impact of fuel quality 
on CO emissions on the EPA 
MOBILE6.2 model. We base our 
estimates of the impact of fuel quality 
on exhaust toxic emissions (benzene, 
formaldehyde, acetaldehyde, and 1,3- 
butadiene) primarily on the MOBILE6.2 
model, updated to reflect the effect of 
fuel quality on exhaust VOC emissions 


_ per the EPA Predictive Models. Very 


limited data are available on the effect 
of gasoline quality on PM emissions. 
Therefore, the effect of increased 


82 The one exception was the impact of sulfur on 
emissions from these later vehicles, which is not an 
issue here due to the fact that renewable fuel use 
is not expected to change sulfur levels significantly. 

83 The VOC and NOx emissions from the 2000— 
2004 model year vehicles are an order of magnitude 


ethanol use on PM emissions can only 
be qualitatively discussed. 

In responding to California’s request 
for a waiver of the RFG oxygen mandate 
in 2000, we found that both very limited 
and conflicting data were available on 
the effect of fuel quality on exhaust 
emissions from Tier 1 and later 
vehicles.8? Thus, we assumed at the 
time that changes to gasoline quality 
would not affect VOC,CO and NOx 
exhaust emissions from these vehicles.” 
Very little additional data has been 
collected since that time on which to 
modify this assumption. Consequently, 
for our primary analysis for today’s 
proposal we have maintained the 
assumption that changes to gasoline do 
not affect exhaust emissions from Tier 1 
and later technology vehicles. 

There is one recent study by the 
Coordinating Research Council (CRC) 
which assessed the impact of ethanol 
and two other fuel properties on 
emissions from twelve 2000—2004 
model year vehicles (CRC study E-67). 
The results of this program indicate that 
emissions from these late model year 
vehicles may be at least as sensitive to 
changes to these three fuel properties as 
Tier 0 vehicles on a percentage basis.83 
However, because this study is the first 
of its kind and not all relevant fuel 
properties have yet been studied, in our 
primary analysis we continue to assume 
that exhaust emissions from Tier 1 and 
later vehicles are not sensitive to fuel 
quality. Based on the indications of the 
CRC E-67 study, we also conducted a 
sensitivity analysis where the exhaust 
VOC and NOx emission impacts for all 
vehicles were assumed to be as sensitive 
to fuel quality as Tier 0 vehicles (i.e., as 


lower than those from the Tier 0 vehicles used to 
develop the EPA Complex and Predictive Models. 
Thus, a similar impact of a fuel parameter in terms 
of percentage means a much smaller impact in 
terms of absolute emissions. 


indicated by the EPA Predictive 
Models). 

We base our estimates of fuel quality 
on non-exhaust VOC and benzene 
emissions on the EPA MOBILE6.2 
model. The one exception to this is the 
effect of ethanol on permeation 
emissions through plastic fuel tanks and 
elastomers used in fuel line 
connections. Recent testing has shown 
that ethanol increases permeation 
emissions, both by permeating itself and 
increasing the permeation of other 
gasoline components. This effect was 
included in EPA’s analysis of 
California’s most recent request for a 
waiver of the RFG oxygen requirement, 
but is not in MOBILE6.2.84 Therefore, 
we have added the effect of ethanol on 
permeation emissions to MOBILE6.2’s 
estimate of non-exhaust VOC emissions 
in assessing the impact of gasoline 
quality on these emissions. 

No models are available which 
address the impact of gasoline quality 
on PM emissions. Very limited data 
indicate that ethanol blending might 
reduce exhaust PM emissions under 
very cold weather conditions (e.g., -20 
F to 0 F). Very limited testing at warmer 


* temperatures (e.g., 20 F to 75 F) shows 


no definite trend in PM emissions with 
oxygen content. Thus, for now, no 
quantitative estimates can be made 
regarding the effect of ethanol use on 
direct PM emissions. 

Table VIII.A.1.b—1 presents the 
average per vehicle (2012 fleet) emission 
impacts of three types of RFG: Non- 
oxygenated, a typical MTBE RFG as has 
been marketed in the Gulf Coast, and a 
typical ethanol RFG which has been 
marketed in the Midwest. 


84 For more information on California’s request 
for a waiver of the RFG oxygen mandate and the 
Decision Document for EPA’s response, see 
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TABLE VIII.A.1.8—1.— EFFECT OF RFG ON PER MILE EMISSIONS FROM TIER O VEHICLES RELATIVE TO A TYPICAL 9PSI 


RVP CONVENTIONAL GASOLINE 2 


Source 


Non-Oxy RFG 11 Volume rear 
(percent) percent MTBE ethanol 


Exhaust Emissions 


EPA Predictive Models 


MOBILE6.2 
EPA Predictive and Complex Models «............ 


Non-Exhaust Emissions 


voc 
Benzene 


MOBILE6.2 & CRC E-65 ... 
MOBILE6.2 & Complex Models .................. Ps 


—15 


—7 


2 Average per vehicle effects for the 2012 fleet during summer conditions. 


As can be seen, the oxygenated RFG 
blends are predicted to produce a 
greater reduction in exhaust VOC and 
CO emissions than 9 RVP conventional 
gasoline, but a larger increase in NOx 
emissions. This comparison assumes 
that all gasoline meets EPA’s Tier 2 
gasoline sulfur standard of 30 ppm. 
Prior to this program, RFG contained 
less sulfur than conventional gasoline 
and produced less NOx emissions. Non- 
exhaust VOC emissions with the 
exception of permeation are roughly the 


same due to the fact that the RVP level 
of the three blends is the same. 
However, the increased permeation 
emissions associated with ethanol 
reduces the overall effectiveness of 
ethanol RFG. 

An increase in ethanol use will also 
impact emissions of air toxics. We 
evaluated effects on four air toxics 
affected by fuel parameter changes in 
the Complex Model-benzene, 
formaldehyde, acetaldehyde and 1,3- 
butadiene. The most notable effect on 


toxic emissions in percentage terms is 
the increase in acetaldehyde with the 
use of ethanol. Acetaldehyde emissions 
more than double. However, as will be 
seen below, base acetaldehyde 
emissions are low relative to the other 
toxics. Thus, the absolute increase in 
total emissions of these four air toxics - 
is still relatively low. 

Table VIII.A.1.b—2 presents the effect 
of blending either MTBE or ethanol into 
conventional gasoline while matching 
octane. 


TABLE VIII.A.1.8-2.—EFFECT OF MTBE AND ETHANOL IN CONVENTIONAL GASOLINE ON TIER 0 VEHICLE EMISSIONS 


RELATIVE TO A TYPICAL NON-OXYGENATED CONVENTIONAL GASOLINE @ 


Pollutant 


Source 


11 Volume 10 Volume 
percent percent 
MTBE ethanol > 


Exhaust VOC EPA Predictive Models ‘9. : 
NOx 4 2.6 7.7 
cos MOBILE6.2 —6/-11 —11/-19 
Exhaust Benzene EPA Predictive and Complex Models -22 —27 
Formaldehyde +10 +3 
Acetaldehyde -8 +141 
1,3-Butadiene —12 —27 
Non-Exhaust VOC MOBILE6.2 0 +17 
Non-Exhaust Benzene MOBILE6.2 & Complex Models —10 +13 


@ Average per vehicle effects for the 2012 fleet during summer conditions. 
> Assumes a 1.0 psi RVP waiver for ethanol blends. 
¢ The first figure shown applies to normal emitters; the second applies to high emitters. 


As was the case with the RFG blends, 
the two oxygenated blends both reduce 
exhaust VOC and CO emissions, but 
increase NOx emissions. The MTBE 
blend does not increase non-exhaust 
VOC emissions, but the ethanol blend 
does due to the commonly granted 
waiver of the RVP standard. Both blends 
have lower exhaust benzene and 1,3- 
butadiene emissions. As above, ethanol 
increases non-exhaust benzene and 
acetaldehyde emissions. 


The exhaust emission effects shown 


above for VOC and NOx emissions only 


apply to Tier 0 vehicles in our primary 
analysis. For example, MOBILE6.2 
estimates that 34% of exhaust VOC 
emissions and 16% of NOx emissions 
from gasoline vehicles in 2012 come 


from Tier 0 vehicles. In the sensitivity “ 
analysis, these effects are extended to all 


gasoline vehicles. The effect of RVP on 
non-exhaust VOC emissions is 
temperature dependent. The figures 


shown above are based on the 
distribution of temperatures occurring 
across the U.S. in July. 


c. Nonroad Equipment. To estimate 
the effect of gasoline quality on 
emissions from nonroad equipment, we 
used EPA’s NONROAD emission model. 
We used the 2005 version of this model, 
NONROAD2005, which includes the 
effect of ethanol on permeation 
emissions from most nonroad 
equipment. 


| 
Pollutant | 
| | 

Exthaust BenZene | -18 

| 
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Only sulfur and oxygen content affect 
exhaust VOC, CO and NOx emissions in 
NONROAD. Since sulfur level is 
assumed to remain constant, the only 


difference in exhaust emissions between 
conventional and reformulated gasoline 
is due to oxygen content. Table 
VIIl.A.1.c-1 shows the effect of adding 


11 volume percent MTBE or 10 volume 


percent ethanol to non-oxygenated 
- gasoline on these emissions. 


TABLE VIII.A.1 .C—1.—EFFECT MTBE AND ETHANOL ON NONROAD EXHAUST EMISSIONS 


4-Stroke engines 2-Stroke engines 
Base fuel 11 Volume 10 Volume 11 Volume 10 Volume 

percent percent percent percent 

MTBE ethanol MTBE ethanol 
Exhaust VOC -9 —15 -1 -1 
Non-Exhaust VOC 0 0 26 0 26 
-—13 —21 -8 —12 
+24 +37 +12 +18 


As can be seen, higher oxygen content 
reduces exhaust VOC and CO emissions 
significantly, but also increases NOx 
emissions. However, NOx emissions 
from these engines tend to be fairly low 
to start with, given the fact that these 
engines run much richer than 
stoichiometric. Thus, a large percentage 
increase of a relative low base value can 
be a relatively small increase in absolute 
terms. 

Evaporative emissions from nonroad 
equipment are impacted by only RVP, 
and permeation by ethanol content. 
Both the RVP increase due to blending 
of ethanol and its permeation effect 
cause non-exhaust VOC emissions to 
increase with the use of ethanol in 
nonroad equipment. The 26 percent 


_effect represents the average impact 


across the U.S. in July for both 2-stroke 
and 4-stroke equipment. We updated 


the NONROAD2005 hose permeation 


-emission factors for small spark-ignition 


engines and recreational marine 


watercraft to reflect the use of ethanol. 


For nonroad toxics emissions, we base 
our estimates of the impact of fuel 
quality on the fraction of exhaust VOC 
emissions represented by each toxic on 
MOBILE6.2 (i.e., the same effects 
predicted for onroad vehicles). The 
National Mobile Inventory Model 
(NMIM} contains estimates of the 
fraction of VOC emissions represented 
by the various air toxics based on 
oxygenate type (none, MTBE or 
ethanol). However, estimates for 
nonroad gasoline engines running on 
different fuel types are limited, making 
it difficult to accurately model the 
impacts of changes in fuel quality. In 
the recent NPRM addressing mobile air 
toxic emissions, EPA replaced the toxic- 


related fuel effects contained in NMIM 
with those from MOBILE6.2 for onroad 
vehicles.®5 We follow the same 
methodology here. Future testing could 
significantly alter these emission impact 
estimates. 


2. Diesel Fuel Quality: Biodiesel 


EPA assessed the impact of biodiesel 
fuel on emissions in 2002 and published 
a draft report summarizing the results.86 
At that time, most of the data available 
was for pre-1998 model year onroad 
diesel engines. The results are 
summarized in Table VIII.A.2—-1. As 
shown, it indicated that biodiesel 
tended to reduce emissions of VOC, CO 


_ and PM. The NOx emission effect was 


more variable, showing a very small 
increase on average. 


TABLE Vill.A.2-1.— EFFECT OF 20 VO% BIODIESEL BLENDS ON DIESEL EMISSIONS (%) 


Pollutant 


2002 draft 


Recent test results 


EPA study 
(percent) 


Engine testing 


Vehicle testing 


—21 
—11 
NOx +2 
—10 


~12% (—35% to +14%) .... 
~ 14% (—28% to +1%) ...... 
+1% (—3% to +6%) 
20% (—31%+6%) 


+10% (—33% to +113%) 
+4% (—11% to +44%) 
+2% (= 1% to +9%) 
~3% (—57% to +40%) 


We collected relevant engine and 


-vehicle emission test data developed 


since the time of the 2002 study. The 
results of our analysis of this data are 
also shown in Table VIII.A.2-1. There, 
we show the average change in the 
emissions of each pollutant across all 
the engines or vehicles tested, as well as 
the range of effects found for each 
engine or vehicle. As can be seen, the 
variability in the emission effects is 
quite large, but the results of the more 
recent testing generally corroborate the 
findings of the 2002 study. Refer to 


- 8571, Federal Register, 15804, March 29, 2006. 


DRIA Tables 3.1-15 and 3.1-16, and 
their corresponding discussion, for more 
detail on the data in the above table. 
Overall, data indicating the effect of 
biodiesel on emissions is still quite 
limited. The emission effects also 
appear to be dependent on the load and 
speed of the engine (or driving cycle 
and vehicle type in the case of vehicle 


_ testing). However, the data are too 


limited to determine the specific way in 
which this occurs. Also, with the 
implementation of stringent NOx and 
PM emission standards to onroad and 


864A Comprehensive Analysis of Biodiesel 
Impacts on Exhaust Emissions,” Draft Technical 


nonroad diesels in the 2007—2010 
timeframe, any effect on a percentage 
basis will rapidly decrease in magnitude 
on a mass basis as base emission 
inventory level decreases. As additional 
testing is performed over the next 
several years we will update this 
assessment. 


3. Renewable Fuel Production and 
Distribution 


The primary impact of renewable fuel 
production and distribution regards 
ethanol, since it is expected to be the 


Report, U.S. EPA, EPA420—P-02-001, October 
2002. 


| 
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predominant renewable fuel used in the 
foreseeable future. We approximate the 
impact of increased ethanol and 
biodiesel production, including corn 
and soy farming, on emissions based on 
DOE’s GREET model, version 1.6. We 
also include emissions related to 
distributing the renewable fuels and 
take credit for reduced emissions related 
to distributing displaced gasoline and 
diesel fuel. These emissions are 
summarized in Table VIII.A.3-1. 


TABLE VIII.A.3—1.—WELL-TO-PUMP 
EMISSIONS FOR PRODUCING AND 
DISTRIBUTING RENEWABLE FUELS 
[Grams per gallon ethanol or biodiesel] « 


Pollutant Ethanol Biodiesel 
3.6 41.5 
10.8 44.3 
-72 75 


alncludes credit for reduced distribution of 
' gasoline and diesel fuel. 


At the same time, areas with refineries 
might experience reduced emissions, 
not necessarily relative to current 
emission levels, but relative to those 
which would have occurred in the 


future had renewable fuel use not risen. 
However, to the degree that increased 


. renewable fuel use reduces imports of 


gasoline and diesel fuel, as opposed to 
the domestic production of these fuels, 
these reduced refinery emissions will 
occur overseas and not in the U.S. 

Similarly, areas with MTBE 
production facilities might experience 
reduced emissions from these plants as 
they cease producing MTBE. However, 
many of these plants may be converted 
to produce other gasoline blendstocks, 
such as iso-octane or alkylate. In this 
case, their emissions are not likely to 
change substantially. 


B. Impact on Emission Inventories 


We use the NMIM to estimate 
emissions under the various ethanol 
scenarios on a county by county basis. 
NMIM basically runs MOBILE6.2 and 
NONROAD2005 with county-specific 
inputs pertaining to fuel quality, 
ambient conditions, levels of onroad 
vehicle VMT and nonroad equipment 
usage, etc. We ran NMIM for two 
months, July and January. We estimate 
annual emission inventories by 
summing the two monthly inventories 
and multiplying by six. 

As described above, we removed the 
effect of gasoline fuel quality on exhaust 


VOC and NOx emissions from the 
onroad motor vehicle inventories which 
are embedded in MOBILE6.2. We then 
applied the exhaust emission effects 
from the EPA Predictive Models. In our 
primary analysis, we only applied these 
EPA Predictive Model effects to exhaust 
VOC and NOx emissions from Tier 0 
vehicles. In a sensitivity case, we 
applied them to exhaust VOC and NOx 
emissions from all vehicles. Regarding 
the effect of fuel quality on emissions of 
four air toxics from nonroad equipment 
(in terms of their fraction of VOC 
emissions), in all cases we replaced the 
fuel effects contained in NMIM with 
those for motor vehicles.contained in 
MOBILE6.2. The projected emission 
inventories for the primary analysis are 
presented first, followed by those for the 
sensitivity analysis. 


1. Primary Analysis 


The national emission inventories for 
VOC, CO and NOx in 2012 with current 
fuels (i.e., “reference fuel’’) are 
summarized in Table VIII.B.1—1. Also 
shown are the changes in emissions 
projected for the two levels of ethanol 
use (i.e., “control cases’’) described in 
Section VI and the two different cases 
for ethanol use in RFG. 


TABLE VIII.B.1.-1.—2012 EMISSIONS NATIONWIDE FROM GASOLINE VEHICLES AND EQUIPMENT UNDER SEVERAL 
ETHANOL USE SCENARIOS—PRIMARY ANALYSIS 


[Tons per year] 
Inventory Change in inventory in control cases 
7.2 Billion gal- 
Pollutant ieee lons of ethanol 9.6 Billion gallons of ethanol 
case Minimum RFG Maximum Minimum RFG Maximum - 
use RFG use use RFG use 
voc 5,837,000 31,000 8,000 57,000 29,000 
NOx 2,576,000 19,000 20,000 40,000 39,000 
co 64,799,000 — 843,000 — 1,229,000 — 1,971,000 — 2,319,000 
Benzene 177,000 —6,000 — 3,000 — 11,000 — 8,000 
Formaldehyde 40,200 300 0 800 500 
Acetaidehyde 19,800 6,200 5,000 9,600 8,500 
1,3-Butadiene 18,200 —500 — 300 — 800 —600 


Both VOC and NOx emissions are 
projected to increase with increased use 
of ethanol. However, the increases are 
small, generally less than 2 percent. 
Emissions of formaldehyde are also 
projected to increase slightly, on the 
order of 1—3 percent. Emissions of 1,3- 
butadiene and CO are projected to 
decrease by about 1—4 percent. Benzene 
emissions are projected to decrease by 
2-6 percent. The largest change is in 
acetaldehyde emissions, an increase of 
25-48 percent, as acetaldehyde is a 
partial combustion product of ethanol. 


CO also participates in forming ozone, 
much like VOCs. Generally, CO is 15— 
50 times less reactive than typical VOC. 
Still, the reduction in CO emissions is 
roughly 20-140 times the increase in 
VOC emissions in the four scenarios. 
Thus, the projected reduction in CO 
emissions is important from an ozone 
perspective. However, as described 
above, the methodology for projecting 
the effect of ethanol use on CO 
emissions is inconsistent with that for 
exhaust VOC and NOx emissions. Thus, 
comparisons between changes in VOC 


and CO emissions are particularly 
uncertain. 


In addition to these changes in 
emissions due to ethanol use, biodiesel 
use is expected to have a minor impact 
on diesel emissions. Table VIII.B.1-2 
shows the expected emission reductions 
associated with an increase in biodiesel 
fuel use from the reference case of 28 
million gallons in 2012 to 
approximately 300 million gallons per 
year in 2012. This represents an 
increase from 0.06 to 0.6 percent of 
onroad diesel fuel consumption. In 
terms of a 20 percent biodiesel blend 
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(B20), it represents an increase from 0.3 


to 3.2 percent of onroad diesel fuel 
consumption. . 


TABLE VIII.B.1—2.—ANNUAL EMISSIONS NATIONWIDE FROM ONROAD DIESELS IN 2012 


[Tons per year] 


Change in 

4 | emissions 

entory: 

4 mill gal bio- Inventory: 300 

diesel per year | gal bio- 

diesel per year 

voc 135,000 ~800 

NOx 1,430,000 800 

i co 353,000 —1,100 
Fine PM 27,000 — 100 


As can be seen, the emission impacts 
due to biodiesel use are roughly two 
orders of magnitude smaller than those 
4 due to ethanol use. 


There will also be some increases in 
emissions due to ethanol and biodiesel 
production. Table VIII.B.1-3 shows 
estimates of annual emissions expected 


gasoline. 
to occur nationwide due to increased 


TABLE VIII.B.1—-3.—ANNUAL EMISSIONS NATIONWIDE FROM ETHANOL PRODUCTION AND TRANSPORTATION 


[Tons per year] 


production of ethanol. These estimates 
include a reduction in emissions related 
to the distribution of the displaced 


Increase in emissions 


Reference 


inventory 7.2 Billion 


gallons of 
ethanol 


9.6 Billion 
gallons of 
ethanot 


15,929 12,744 22,301, 
NOx . 47,716 38,173 66,802 
co 19,389 15,511 27,144 
PMio 27,094 21,675 37,931 


- 31,760 25,408 


44,464 


: As can be seen, the potential increases related to farming and ethanol nationwide due to increased production 
4 in emissions from ethanol production production. Both farms and ethanol of biodiesel. These estimates include a 
iq and transportation are of the same order _ plants are generally located in ozone reduction in emissions related to the 

K of magnitude as those from ethanol use, attainment areas. distribution of the displaced diesel fuel. 
with the exception of CO emissions. The —_ Table VIII.B.1—4 shows estimates of 

vast majority of these emissions are annual emissions expected to occur 
. 

. TABLE VIII.B.1—4.—ANNUAL EMISSIONS NATIONWIDE FROM BIODIESEL PRODUCTION AND TRANSPORTATION 
d [Tons per year] 

| _ Reference 
d Pollutant inventory: 28 | inventory: 300 
; mill gal bio- mill gai bio- 
; diesel per year diesel per year 
voc 1,300 12,700 
4 NOx ; 1,400 13,600 
: co 800 7,200 
iq PM 10 50 1 ,000 
200 1,800 


The potential emission increases 
related to biodiesel production and 
distribution are generally much smaller, 
with the possible exception of VOC 
emissions. Again, these emissions are 
: generally expected to be in ozone 
attainment areas. 


2. Sensitivity Analysis 


The national emission inventories for 


VOC and NOx in 2012 with current 


fuels are summarized in Table VIII.B.2— 
1. Here, the emission effects contained 


in the EPA Predictive Models are 
assumed to apply to all vehicles, not 


just Tier 0 vehicles. Also shown are the 
changes in emissions projected for the 
two cases for future ethanol volume and 
the two cases of ethanol use in RFG. CO 
emissions are the same as in the primary 
analysis, as they are not affected by the 
EPA Predictive Models. 


| 
| 
| 
| 
| 
| 
{ 


55622 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006 / Proposed Rules 


TABLE VIII.B.2—1 —2012 EMISSIONS NATIONWIDE FROM GASOLINE VEHICLES AND EQUIPMENT UNDER SEVERAL ETHANOL 
USE SCENARIOS: SENSITIVITY ANALYSIS 


[Tons per year] 


Pollutant 


inventory 


Change in inventory in control cases 


7.2 Billion gallons of ethanol 


9.6 Billion gallons of ethanol 


Reference 


Minimum RFG 
use 


F 4,000 
NOx 2,610,000 49,000 
co 64,799,000 — 843,000 
Benzene 175,000 — 9,000 
Formaldehyde 39,300 | 0 
1,3-Butadiene 17,900 —600 


Maximum Minimum RFG Maximum 
RFG use use RFG use 
— 8,000 14,000 — 5,000 
45,000 95,000 89,000 
— 1,229,000 — 1,971,000 — 2,319,000 
— 5,000 — 14,000 — 10,000 
300 0 
4,700 9,000 8,000 
— 400 — 1,100 — 800 


The overall VOC and NOx emission 
impacts of the various ethanol use 
scenarios change to some degree when 
all motor vehicles are assumed to be 
sensitive to fuel ethanol content. The 
increase in VOC emissions either 
decreases substantially or turns into a 
net decrease due to a greater reduction 
in exhaust VOC emissions from onroad 
vehicles. However, the increase in NOx 
emissions gets larger, as more vehicles 
are assumed to be affected by ethanol. 
Emissions of the four air toxics 
generally decrease slightly, due to the 

greater reduction in exhaust VOC 
emissions. 


3. Local and Regional VOC and NOx 
Emission Impacts in July 


We also estimate the percentage 
change in VOC and NOx emissions from 
gasoline fueled motor vehicles and 
equipment in those areas which actually 
experienced a significant change in 
ethanol use. Specifically, we focused on 
areas where the market share of ethanol 
blends was projected to change by 50 
percent or more. We also focused on 
summertime emissions, as these are 
most relevant to ozone formation. 
Finally, we developed separately . 
estimates for: (1) RFG areas, including 
the state of California and the portions | 
of Arizona where their CBG fuel 
programs apply, (2) low RVP areas (i.e., 


RVP standards less than 9.0 RVP, and _ 
(3) areas with a 9.0 RVP standard. This 
set of groupings helps to highlight the 
emissions impact of increased ethanol 
use in those areas where emission 
control is most important. 


Table VIII.B.3—1 presents our primary 
estimates of the percentage change in 
VOC and NOx emission inventories for 
these three types of areas. While ethanol 
use is going up in the vast majority of 
the nation, ethanol use in RFG areas 
under the “Minimum Use in RFG” 
scenarios is actually decreasing 
compared to the 2012 reference case. 
This is important to note in order to 
understand the changes in emissions 
indicated. 


TABLE VIII.B.3—1.—CHANGE IN EMISSIONS FROM GASOLINE VEHICLES AND EQUIPMENT IN COUNTIES WHERE ETHANOL 


USE CHANGED SIGNIFICANTLY—PRIMARY ANALYSIS 


Ethanol use 


7.2 Billion gallons 


9.6 Billion gallons 


Ethanol use in RFG 


Minimum 


Maximum 


Minimum 


Maximum 


RFG Areas 3 


Low RVP Areas 


Other Areas 


As expected, increased ethanol use 
tends to increase NOx emissions. The 
increase in low RVP and other areas is 
greater than in RFG areas, since the RFG 
in the RFG areas included in this 
analysis all contained MTBE. Also, 


increased ethanol use tends to increase 
VOC emissions, indicating that the 
increase in non-exhaust VOC emissions 
exceeds the reduction in exhaust VOC 
emissions. This effect is muted with 
RFG due to the absence of an RVP 


waiver for ethanol blends. The reader is 
referred to Chapter 2 of the DRIA for 
discussion of how ethanol levels will 
change at the state-level. 

Table VIII.B.3—2 presents the 
percentage change in VOC and NOx 


4 
Ethanol Use | DOWM | UP | | UD. 
“4 
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emission inventories under our 
sensitivity case (i.e., when we apply the 


emission effects of the EPA Predictive 


Models to all motor vehicles). 


TABLE VIII.B.3-2.—CHANGE IN EMISSIONS FROM GASOLINE VEHICLES AND EQUIPMENT IN COUNTIES WHERE ETHANOL 
USE CHANGED SIGNIFICANTLY—SENSITIVITY ANALYSIS 


7.2 Bgal Min 


7.2 Bgal Max 


9.6 Bgal Max 


RFG Areas 


9.6 Bgal Min 


Ethanol Use | DOWN Up 
voc 2.6% 0.2% .. 2.6% 0.2%. 
NOx — 9.0% 4.7% —9.0% 4.7%. 


Low RVP Areas 


Ethanol Use Up p 3 
voc pecgeasl 2.1% 2.1% 3.1% 2.5%. 
NOx . | 8.2% 10.6% 9.8% 8.9%. 


Other Areas 


Ethanol Use 


voc 


NOx 


3.7%. 


Directionally, the changes in VOC and 
NOx emissions in the various areas are 
consistent with those from our primary 
analysis. The main difference is that the 
increases in VOC emissions are smaller, 
due to more vehicles experiencing a 
reduction in exhaust VOC emissions, 
and the increases in NOx emissions are 
larger. 


C. Impact on Air Quality 


We estimate the impact of increased 
ethanol use on the ambient 
concentrations of two pollutants: ozone 
and PM. Quantitative estimates are 
made for ozone, while only qualitative 
estimates can be made currently for 
ambient PM. These impacts are 
described below. 


1. Impact of 7.2 Billion Gallon Ethanol 
Use on Ozone 


We use a metamodeling tool 
developed at EPA, the ozone response 
surface metamodel (Ozone RSM), to 
estimate the effects of the projected 


changes in emissions from gasoline 
vehicles and equipment for the 7.2 
billion gallon ethanol use case. The 
changes in diesel emissions are 
negligible in comparison. We did not 
include the estimated changes in 
emissions from renewable fuel 
production and distribution, because of 
their more approximate nature. Their 
geographical concentration also makes it 
more difficult to simulate with the 
Ozone RSM. 

The Ozone RSM was created using 
multiple runs of the Comprehensive Air 
Quality Model with Extensions (CAMx). 
Base and proposed control CAMx 
metamodeling was completed for the 
year 2015 over a modeling domain that 
includes all or part of 37 Eastern U.S. 
states, plus the District of Columbia. For 
more information on the Ozone RSM, 
please see the Chapter 5 of the DRIA fo 
this proposal. 

The Ozone RSM limits the number of 
geographically distinct changes in VOC 
and NOx emissions which can be 


simulated. As a result, we could not 
apply distinct changes in emissions for 
each county. Therefore, two separate 
runs were made with different VOC and 
NOx emissions reductions. We then 
selected the ozone impacts from the 
various runs which best matched the 
VOC and NOx emission reductions for 
that county. This models the impact of 
local emissions reasonably well, but 
loses some accuracy with respect to 
ozone transport. No ozone impact was 
assumed for areas which did not 
experience a significant change in 
ethanol use. The predicted ozone 
impacts of increased ethanol use for 
those areas where ethanol use is 
projected to change by more than a 50% 
market share are summarized in Table 
VIlI.C.1-1. As shown in Table 5.1-2 of 
the DRIA, national average impacts 
(based on the 37-state area modeled) 
which include those areas where no 
change in ethanol use is occurring are 
considerably smaller. 


TABLE VIII.C.1—1.—IMPACT ON 8-HOUR DESIGN VALUE EQUIVALENT OZONE LEVELS (PPB) * 


Primary Analysis 


Sensitivity Analysis 


Min RFG 
Use 


Max RFG 
Use 


Min RFG Max RFG 
Use Use 


Minimum Change 


Maximum Change 


Average Change? ........... 


Population-Weighted Change > 


*—0.030 — 0.025 — 0.180 0.000 

0.395 0.526- 0.637 0.625 

0.137 0.171 0.294 0.318 
0.134 0.129 0.268 0.250 


aln comparison to the 80 ppb 8-hour ozone standards. 
> Only for those areas experiencing a change in ethanol blend market share of at least 50 percent. 


As can be seen, ozone levels generally 
increase to a small degree with 
increased ethanol use. This is likely due 


to the projected increases in both VOC 
and NOx emissions. Some areas do see 
a small decrease in ozone levels. In our 


primary analysis, where exhaust 
emissions from Tier 1 and later onroad 
vehicles are assumed to be unaffected 
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by ethanol use, the population-weighted 
increase in ambient ozone levels in 
those areas where ethanol use changed 
significantly is 0.129—-0.134 ppb. Since 
the 8-hour ambient ozone standard is 80 
ppb, this increase represents about 0.16. 
percent of the standard, a very small 
percentage. 

In our sensitivity analysis, where 
exhaust emissions from Tier 1 and later 
onroad vehicles are assumed to respond 
to ethanol like Tier 0 vehicles, the 
population-weighted increase in 
ambient ozone levels is roughly twice as 
high, or 0.250—0.268 ppb. This increase 
represents about 0.32 percent of the 
standard. 

There are a number of important 
caveats concerning these estimates. 
First, the emission effects of adding 
ethanol to gasoline are based on 
extremely limited data for recent 
vehicles and equipment. Second, the 
Ozone RSM does not account for 
changes in CO emissions. As shown 
above, ethanol use should reduce CO 
emissions significantly, directionally 
reducing ambient ozone levels in those 
areas where ozone formation is VOC- © 
limited. (Ozone levels in areas which 
are NOx-limited are unlikely to be 
affected by a change in CO emissions.) 
The Ozone RSM also does not account 
for changes in VOC reactivity. With 
additional ethanol use, the ethanol 
content of VOC should increase. Ethanol 
is less reactive than the average VOC. 
Therefore, this change should also 
reduce ambient ozone levels in a way 
not addressed by the Ozone RSM, again 
in those areas where ozone formation is 

predominantly VOC-limited. 

Moving to health effects, exposure to 
ozone has been linked to a variety of 
respiratory effects including premature. 
mortality, hospital admissions and 
illnesses resulting in school absences. 
Ozone can also adversely affect the 
agricultural and forestry sectors by 
decreasing yields of crops and forests. 
Although the health and welfare 
impacts of changes in ambient ozone 
levels are typically quantified in 
regulatory impact analyses, we do not 
evaluate them for this analysis. On 
average, the changes in ambient ozone 
levels shown above are small and would 
be even smaller if changes in CO 
emissions and VOC reactivity were 
taken into account. The increase in 
ozone would likely lead to negligible 
monetized impacts. We therefore do not 
estimate and monetize ozone health 
impacts for the changes in renewable 
use due to the small magnitude of this 
change, and the uncertainty present in 
the air quality modeling conducted 
here, as well as the uncertainty in the 


underlying emission effects themselves 
discussed earlier. 


2. Particulate Matter 


Ambient PM can come from two 
distinct sources. First, PM can be 
directly emitted into the atmosphere. 
Second, PM can be formed in the 
atmosphere from gaseous pollutants. 
Gasoline-fueled vehicles and equipment 
contribute to ambient PM 
concentrations in both ways. 

As described above, we are not 
currently able to predict the impact of 
fuel quality on direct PM emissions 
from gasoline-fueled vehicles or 
equipment. Therefore, we are unable at 
this time to project the effect that 
increased ethanol use will have on 
levels of directly emitted PM in the 
atmosphere. 

PM can also be formed in the 
atmosphere (termed secondary PM here) 
from several gaseous pollutants emitted 
by gasoline-fueled vehicles and 
equipment. Sulfur dioxide emissions 
contribute to ambient sulfate PM. NOx 
emissions contribute to ambient nitrate 
PM. VOC emissions contribute to 
ambient organic PM, particularly the 
portion of this PM comprised of organic 
carbon. Increased ethanol use is not 
expected to change gasoline sulfur 
levels, so emissions of sulfur dioxide 
and any resultant ambient 
concentrations of sulfate PM are not _ 
expected to change. Increased ethanol 
use is expected to increase NOx 
emissions, as described above. Thus, the 
possibility exists that ambient nitrate 
PM levels could increase. Increased. 
ethanol is generally expected to increase 
VOC emissions, which could also 
impact the formation of secondary 
organic PM. However, some VOC 
emissions, namely exhaust VOC 
emissions, are expected to decrease, 
while non-exhaust VOC emissions are 
expected to increase and the impact on 
PM is a function of the type of VOC 
emissions. 

The formation of secondary organic 
PM is very complex, due in part to the 
wide variety of VOCs emitted into the 
atmosphere. Whether or not a specific 
gaseous VOC reacts to form PM in the 


- atmosphere depends on the types of 


reactions that VOC undergoes, which in 
turn can depend on other pollutants 
present, such as ozone, NOx and other 
reactive compounds. The relative mass 
of secondary PM formed per mass of 
gaseous VOC emitted can also depend 
on the concentration of the gaseous VOC 
and the organic PM in the atmosphere. 
Most of the secondary organic PM exists 
in a continually changing equilibrium 
between the gaseous and PM phases. 
Both the rates of these reactions and the 


gaseous-PM equilibria depend on 
temperature, so seasonal differences can 
be expected. ; 

Recent smog chamber studies have 
indicated that gaseous aromatic VOCs 
can form secondary PM under certain 
conditions. These compounds comprise 
a greater fraction of exhaust VOC 
emissions than non-exhaust VOC 
emissions, as non-exhaust. VOC 
emissions are dominated by VOCs with 
relatively high vapor pressures. 
Aromatic VOCs tend to have lower 
vapor pressures. As increased ethanol 
use is expected to reduce exhaust VOC 
emissions, emissions of aromatic VOCs 
should also decrease. In addition, 
refiners are expected to reduce the 
aromatic content of gasoline by 5 
volume percentage points as ethanol is 
blended into gasoline. Emissions of 
aromatic VOCs should decrease with 
lower concentrations of aromatics in 
gasoline. Thus, emissions of gaseous 
aromatic VOCs could decrease for both 
reasons. 

Overall, we expect that the decrease 
in secondary organic PM is likely to 
exceed the increase in secondary nitrate 
PM. In 1999, NOx emissions from 
gasoline-fueled vehicles and equipment 
comprised about 20% of national NOx 


emissions from all sources. In contrast, _ 


gasoline-fueled vehicles and equipment 
comprised over 60% of all national 
gaseous aromatic VOC emissions. The 
percentage increase in national NOx 
emissions due to increased ethanol use 
should be smaller than the percentage 
decrease in national emissions of 
gaseous aromatics. Finally, in most 
urban areas, ambient levels of secondary 
organic PM exceed those of secondary 
nitrate PM. Thus, directionally, we 
expect a net reduction in ambient PM 
levels due to increased ethanol use. 
However, we are unable to quantify this 
reduction at this time. 

EPA currently utilizes the CMAQ 
model to predict ambient levels of PM 
as a function of gaseous and PM 
emissions. This model includes 
mechanisms to predict the formation of 
nitrate PM from NOx emissions. 
However, it does not currently include 
any mechanisms addressing the 
formation of secondary organic PM. EPA 
is currently developing a model of 
secondary organic PM from gaseous 
toluene emissions. We plan to i 
incorporate this mechanism into the 
CMAQ model in 2007. The impact of 
other aromatic compounds will be 
added as further research clarifies their 
role in secondary organic PM formation. 
Therefore, we expect to be able to 


' quantitatively estimate the impact of 


decreased toluene emissions and 
increased NOx emissions due to 


~ 
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increased ethanol use as part of future. 
analyses of U.S. fuel a 
required by the Act. 


IX. Impacts on Fossil Fuel Consumption 
and Related Implications 


Renewable fuels have been of 
significant interest for many years due 


to their ability to displace fossil fuels, 


which have often been targeted as 
primary contributors to emissions of 
greenhouse gases such as carbon 


dioxide and national energy concerns 
such as dependence on foreign sources 
of petroleum. Because significantly 
more renewable fuel is expected to be 
consumed over the next few years than 
has been consumed in the past, there is 
increased interest in the degree to which 
their increased use will impact 
greenhouse gas emissions and fossil fuel 
consumption. 

Based on our analysis, we estimate 


‘ that increases in the use of renewable 


TABLE IX—1.—LIFECYCLE IMPACTS OF INCREASED RENEWABLE FUEL USE RELATIVE TO THE 2012 REFERENCE CASE 


fuels will reduce fossil fuel 
consumption and GHG emissions as 
shown in Table [X—1 in 2012. The 
results represent the percent reduction 
in total transportation sector emissions 
and energy use. The ranges result from 
different cases evaluated of the amount 
of renewable fuel (7.5 billion gallons 
versus 9.9 billion gallons) that will 
actually be produced in 2012. 


7.5 Billion 
case? 


9.9 Billion 


Percent Reduction in Transportation Sector Petroleum Energy Use 
Percent Reduction in Transportation Sector Fossil Fuel Energy Use 
Percent Reduction in Transportation Sector GHG Emissions 
Percent Reduction in Transportation Sector CO. Emissions 


1.0 1.6 

0.5 0.8 
‘ 0.4 0.6 
0.6 0.9 


47.2 billion gallons of ethanol. 
_ 9.6 billion gallons of ethanol. 


This section provides a summary of 
our analysis of the fossil fuel impacts of 
the RFS rule. 


A. Lifecycle Modeling 


Although the use of renewable fuels 
in the transportation sector directly 
displaces some petroleum consumed as 
motor vehicle fuel, this displacement of 
petroleum is in fact only one aspect of 
the overall impact of renewable fuels on 
fossil fuel use. Fossil fuels are also used 
in producing and transporting 
renewable feedstocks such as plants or 
animal byproducts, in converting the 
renewable feedstocks into renewable 
fuel, and in transporting and blending 
the renewable fuels for consumption as 
motor vehicle fuel. To estimate the true 
impacts of increases in renewable fuels 
on fossil fuel use, modelers attempt to 
take many or all these steps into 
account. Similarly, energy is used and 
GHGs emitted in the pumping of oil, 
transporting the oil to the refinery, 
refining the crude oil into finished 
transportation fuel, transporting the 
refined gasoline or diesel fuel to the 
consumer and then burning the fuel in - 
the vehicle. Such analyses are termed 
lifecycle or well-to-wheels analyses. 

A variety of approaches are available 
to conduct lifecycle analysis. This 
variety largely reflects different 
assumptions about (1) the boundary 
conditions and (2) the estimates of input 
factors. The boundary conditions 
determine the scope of the analysis. For 
example, a lifecycle analysis could 
include energy required to make farm 
equipment as part of the estimate of 
energy required to grow corn. The 
agency chose a lifecycle analytic 
boundary that encompasses the fuel- 


cycle and does not include the example 
used above. Differing estimates on input 
factors (e.g. amount of fertilizer to grow 
corn) can also affect the results of the 
lifecycle analysis. 

For this proposed rulemaking, we 
have made use of a fuel-cycle model, 
GREET,®” developed at Argonne 
National Laboratory (ANL) under the 
sponsorship of the U.S. Department of 
Energy’s Office of Energy Efficiency and 
Renewable Energy (EERE). GREET has 
been under development for several 
years and has undergone extensive peer 
review through multiple updates. Of the 
available sources of information on 
lifecycle analyses of energy consumed 
and emissions generated, we believe 


_ that GREET offers the most 


comprehensive treatment of the 
transportation sector. For instance, 
GREET provides lifecycle assessments 
for ethanol made from corn and 
cellulosic materials, biodiesel made 
from soybean oil, and petroleum-based 
gasoline and diesel fuel. Thus GREET 
provides a means for calculating the 
relative greenhouse gas (GHG) and 
petroleum impacts of renewable fuels 
that displace conventional motor 
vehicle fuels. For this proposal, we used 
version 1.7 of the GREET mcdel, with a 
few modifications to its input 
‘assumptions as described in more detail 
below. 

We do not believe that it would be 
appropriate at this time to base the 
regulatory provisions for this rule on 
lifecycle modeling, as described in more 
detail in Section III.B.4. Although the 
GREET model does provide a peer- 


. 87 Greenhouse gases, Regulated Emissions, and 
Energy use in Transportation. 


reviewed source for lifecycle modeling, 
a consensus on all the assumptions, 
including point estimates, that are used 
as inputs into that model does not 
exist.8® Also, given the short timeframe 
available for the development of this 
proposal, we have not had the 
opportunity to initiate the type of public 
dialogue on lifecycle modeling that 
would be necessary before such 
analyses could be incorporated into a 
regulatory framework. We have 
therefore chosen to use lifecycle 
modeling only as a means to estimate 
the impacts of the increased use of 
renewable fuel. 


In addition to the GREET model tool, 
EPA has also developed a lifecycle 
modeling tool that is specific to 
individual fuel producers. This FUEL- 
CO2 model is intended to help fuel 
producers estimate the lifecycle 
greenhouse gas emissions and fossil 
energy use for all stages in the 
development of their specific fuel. EPA 
will evaluate whether the FUEL-CO2 
model would be an appropriate tool for 
fuel providers who wish to demonstrate 
their actual reductions in greenhouse 
gas emissions and fossil energy use. 
This may also be the best way for 
ethanol producers to quantify the 
benefits of their renewable process 
energy use when qualifying corn 
ethanol as cellulosic biomass ethanol 
(an option for ethanol producers, 
stipulated in the Act). 


88 See Chapter 6.1.2 of the RIA for further 
discussion of input assumptions used for the 
GREET modeling. Also see IX.A.2 of this preamble 
section for a discussion about the differing 
estimates. 
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1. Modifications to GREET Assumptions 


GREET is subject to periodic updates 
by ANL, each of which results in some 
changes to the inputs and assumptions 
that form the basis for the lifecycle 
estimates of emissions generated and 
energy consumed. These updates 
generally focus on those input values for 
those fuels or vehicle technologies that 
are the focus of ANL at the time. As a 
result there are a variety of other inputs 
related to ethanol and biodiesel that 
have not been updated in some time. In 
the context of the RFS program, we 
determined that some of thé GREET 
input values that were either based on 
outdated information or did not 
appropriately reflect market conditions 
under a renewable fuels mandate should 
be examined more closely, and updated 
if necessary. 

In the timeframe available for 
developing this proposal, we chose to 
concentrate our efforts on those GREET 
input values for ethanol that had 
significant influence on the lifecycle 
emissions or energy estimates and that 
were likely to be based on outdated 
information. We reviewed the input 
values only for ethanol made from corn, 
since this particular renewable fuel is 
likely to continue to dominate the 
‘renewable fuel pool through at least 
2012. For cellulosic ethanol and 
biodiesel the GREET default values were 
used in this proposal. However, we have 
also initiated a contract with ANL to 
investigate a wider variety of GREET 
input values, including those associated 
with the following fuel/feedstock 
pathways: 

e Ethanol from corn. 

e Ethanol from cellulosic materials 
(hybrid populars, switchgrass, ‘and corn 
stover). 

¢ Biodiesel from soybean oil. 

¢ Methanol from renewable sources. 

e Natural gas from renewable sources. 

e Renewable diesel formulations. 

The contract focuses on the potential 
fuel production developments and 
efficiency improvements that could 
occur within the time-frame of the RFS 
program. The GREET input value 
changes resulting from this work are 
projected to be available in the fall of 
2006, not in time for this proposal, but 
they will be incorporated into revised 
lifecycle assessments for the final rule. 

We did not investigate the input 
values associated with the production of 
petroleum-based gasoline or diesel fuel 
in the GREET model for this proposal. 
However, the refinery modeling 
discussed in Section VII will provide 
some additional information on the 
process energy requirements associated 
with the production of gasoline and 


diesel under a renewable fuels mandate. 
We will use information from this 
refinery modeling for the final rule to 
determine if any GREET input values 
should be changed. 

A summary of the GREET corn 
ethanol input values we investigated 
and modified for this proposal is given 
below. We also examined several other 
GREET input values, but determined 
that the default GREET values should 
not be changed for a variety of reasons. 
These included ethanol plant process 
efficiency, corn and ethanol transport 
distances and modes, corn farming 
inputs, CO emissions from corn 
farming land use change, and byproduct 
allocation methods. Our investigation of 
these other GREET input values are 
discussed more fully in Chapter 6 of the 
RIA. The current GREET default factors 
for these other inputs were included in 


- the analysis for this proposal. 


a. Wet-Mill Versus Dry Mill Ethanol 
Plants. The two basic methods for 
producing ethanol from corn are wet 
milling and dry milling. In the wet 
milling process, the corn is soaked to 
separate the starch, used to make 
ethanol, from the other components of 
the corn kernel. In the dry milling 
process, the entire corn kernel is ground 
and fermented to produce ethanol. The 
remaining components of the corn are 
then dried for animal feed (dried 
distillers grains with solubles, or 
DDGS). Wet milling is more 
complicated and expensive than dry 
milling, but it produces more valuable 
products (ethanol plus corn syrup, corn 
oil, and corn gluten meal and feeds). 
The majority of ethanol plants in the 
United States are dry mill plants, which 
produce ethanol more simply and 
efficiently. The GREET default is 70 
percent dry mill, 30 percent wet mill. 

For this analysis, we expect most new 
ethanol plants will be dry mill 
operations. That has been the trend in 
the last few years as the demand for 
ethanol has grown, and our analysis of 
ethanol plants under construction and 
planned for the near future has verified 
this. Therefore, it was assumed that 
essentially all new ethanol facilities 
would be dry mill plants. 

b. Coal Versus Natural Gas in Ethanol 
Plants. The type of fuel used within the 
ethanol plant for process energy, to 
power the various components that are 
used in ethanol production (dryers, 
grinders, heating, etc.) can vary among 
ethanol plants. The type of fuel used has 
an impact on the energy usage, 
efficiency, and emissions of the plant, 
and is primarily determined by 
economics. Most new plants built in the 
last few years have used natural gas. 
Based on specific situations and 


economics, some new plants are using 
coal. In addition, EPA is promoting the 
use of combined heat and power, or 
cogeneration, in ethanol plants to 
improve plant energy-efficiency and to 
reduce air emissions. This technology, 
in the face of increasing natural gas 
prices, may make coal a more attractive 
energy source for new ethanol plants. 

GREET assumes that 20 percent of 
plants will be powered by coal. 
However, our review of plants under 
construction and those planned for the 
near future indicates that coal will only 
be used for approximately 10% of the 
plants. This is the value we assumed in 
GREET for our analysis. However, as 
new plants are constructed to meet the 
demands of the RFS, this percentage is 
expected to go up. Future work in 
preparation for the final rule will 
evaluate the potential trends for 
combined heat and power and coal as 
process fuel. 

c. Ethanol Production Yield. It is 
generally assumed that 1 bushel of corn 
yields 2.7 gallons of ethanol. However, 
the development of new enzymes 
continues to increase the potential 
ethanol yield. We used a value of 2.71 
gal/bu in our analysis. This value 
represents pure ethanol production (i.e. 
no denaturant). This value is consistent - 
with the cost modeling of corn ethanol 
discussed in Section VII. 


2. Controversy Concerning the Ethanol 
Energy Balance 


Although we have made use of 
lifecycle impact estimates from ANL’s 
GREET model, there are a variety of 
lifecycle impact analyses from other 
researchers that provide alternative and 
sometimes significantly different 
estimates. The lifecycle energy balance 
for corn-ethanol, in particular, has been 
the subject of numerous and sometimes 
contentious debates. 

Several metrics are commonly used to 
describe the energy efficiency of 
renewable fuels. We have chosen to use 
displacement indexes for this proposal 
because they provide the least 
ambiguous and most relevant 
mechanism for estimating the impacts of 
renewable fuels on GHGs and petroleum 
consumption. However, other metrics, 
such as the net energy balance and 
energy efficiency, have more commonly 
been used in the past. The use of these 
metrics has served to complicate the 
issue since they do not involve a direct 
comparison to the gasoline that the 
ethanol is replacing. 

‘Among researchers who have studied 
the lifecycle energy balance of corn- 
ethanol, the primary differences of 
opinion appear to center on fossil 
energy associated with fertilizers, the 
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energy required to convert corn into 
ethanol, and the value of co-products. 
As a result of these differences, the net 
energy balance has been estimated to be 
somewhere between — 34 and + 31 
thousand Btu/gal, and the energy 
efficiency has been estimated to be 
somewhere between 0.6 and 1.4.89 A 
concern arises in cases where a : 
researcher concludes that the net energy 
balance is negative, or the energy 
efficiency is less than 1.0. Such cases 
would indicate that the fossil energy 
used in the production and 
transportation of ethanol exceeds the 
energy in the ethanol itself, and this is 
generally interpreted to mean that 
lifecycle fossil fuel use negates the 
benefits of replacing gasoline with 
ethanol. However, since the metrics 
used do not actually compare ethanol to 
gasoline, such interpretations are 
unwarranted. 

The primary studies that conclude 
that the energy balance is negative were 
conducted by Dr. David Pimental of 
Cornell University and Dr. T. Patzek of 
University of California, Berkeley 9. 
Many other researchers, however, have 
criticized that work as being based on 
out-dated farming and ethanol 
production data, including data not 
normally considered in lifecycle 
analysis for fuels, and not following the 
standard methodology for lifecycle 
analysis in terms of valuing co-products. 
Furthermore, several recent surveys 
have concluded that the energy balance 
is positive, although they differ in their 
numerical estimates.92 9394 Authors of 


89 A net energy balance of zero, or an energy 
efficiency of 1.0, would indicate that the full 
lifecycle fossil fuels used in the production and 
transportation of ethanol are exactly equal to the 
energy in the ethanol itself. 

90 Pimentel, David ‘‘Ethanol Fuel: Energy 
Balance, Economics, and Environmental Impacts 
are Negative”, Vol. 12, No. 2, 2003 International 
Association for Mathematical Geology, Natural 
Resources Research. 

91 Pimentel, D.; Patzek, T. ‘Ethanol production 
using corn, switchgrass, and wood; biodiesel 
production using soybean and sunflower.” Nat. 
Resour. Res. 2005, 14 (1), 65-76. 

92 Hammerschlag, R. ‘“‘Ethanol’s Energy Return on 
Investment: A Survey of the Literature 1990— 
Present.” Environ. Sci. Technol. 2006, 40, 1744— 
1750. 

93 Farrell, A., Pelvin, R., Turner, B., Joenes, A., 
O'Hare, M., Kammen, D., “Ethanol Can Contribute 
to Energy and Environmental Goals’, Science, 1/27/ 
2006, Vol. 311, 506-508. 

94 Hill, J., Nelson, E., Tilman, D., Polasky, S., 
Tiffany, D., “Environmental, economic, and 
energetic costs and benefits of biodiesel and ethanol 
biofuels”, Proceedings of the National Academy of 
Sciences, 7/25/2006, Vol. 103, No. 30, 11206-— 
11210. : 


~ the GREET model have also concluded 


that the lifecycle amount of fossil energy 
used to produce ethanol is less than the 
amount of energy in the ethanol itself. 
Based on our review of all the available 
information, we have concluded that the 
energy balance is indeed positive, and 
we believe that the GREET model 
provides an accurate basis for 
quantifying the lifecycle impacts. 


B. Overview of Methodology 


The GREET model does not provide 
estimates of energy consumed and 
emissions generated in total, such as the 
total amount of natural gas consumed in 
the U.S. in a given year by ethanol 
production facilities. Instead, it 
provides estimates on a national 
average, per fuel unit basis, such as the 
amount of natural gas consumed for the 
average ethanol production facility per 
million Btus of ethanol produced. As a 
result we could not use GREET directly 
to estimate the nationwide impacts of 
replacing some gasoline and diesel with 
renewable fuels. 

Instead, we used GREET to generate 
comparisons between renewable fuels 
and the petroleum-based fuels that they 
displace. These comparisons allowed us 
to develop displacement indexes that 
represent the amount of lifecycle GHGs 
or fossil fuel reduced when a Btu of 
renewable fuel replaces a Btu of 
gasoline or diesel. In order to estimate 
the incremental impacts of increased 
use of renewable fuels on GHGs and 
fossil fuels, we combined those 
displacement indexes with our 
renewable fuel volume scenarios and 
GHG emissions and fossil fuel 
consumption data for the conventional 
fuels replaced. For example, to estimate 
the impact of corn-ethanol use on GHGs, 
these factors were combined in the 
following way: 

SGHG,com ethanol = Reorn ethanol X LC gasoline x 

ethanol 

Where: 

SGHG,corn ethanoi = Lifecycle GHG emission 
reduction relative to the 2012 reference 
case associated with use of corn ethanol 
(million tons of GHG). 

Reorn ethano! = Amount of gasoline replaced by 
corn ethanol on an energy basis (Btu). 

LCgasoline = Lifecycle emissions associated 
with gasoline use (million tons of GHG 
per Btu of gasoline). 

DIGHG,com ethanoi = Displacement Index for 
GHGs and corn ethanol, representing the 
percent reduction in gasoline lifecycle 
GHG emissions which occurs when a Btu 
of gasoline is replaced by a Btu of corn 
ethanol. 


Variations of the above equation were 
also generated for impacts on all four 
endpoints of interest (emissions of CO2, 
emissions of GHGs, fossil fuel 
consumption, and petroleum 
consumption) as well as all three 
renewable fuels examined (corn- 
ethanol, cellulosic ethanol, and 
biodiesel). Each of the variables in the 
above equation are discussed in more 
detail below. Section 6 of the DRIA 
provides details of the analysis. 


1. Amount of Conventional Fuel 
Replaced by Renewable Fuel (R) 


In general, the volume fraction (R) 
represents the amount of conventional 
fuel no longer consumed—that is, 
displaced—as a result of the use of the 
replacement renewable fuel. Thus R 
represents the total amount of 
renewable fuel used under each of our 
renewable fuel volume scenarios, in 
units of Btu. We make the assumption 
that vehicle energy efficiency will not 
be affected by the presence of renewable 
fuels (i.e., efficiency of combusting one 
Btu of ethanol is equal to the efficiency 
of combusting one Btu of gasoline). 


Consistent with the emissions 
modeling described in Section VII, our 
analysis of the GHG and fossil fuel 
consumption impacts of renewable fuel 
use was conducted using three volume 
scenarios. The first scenario was a base 
case representing 2004 renewable fuel 
production levels, projected to 2012. 
This scenario provided the point of 
comparison for the other two scenarios. 
The other two renewable fuel scenarios 
for 2012 represented the RFS program 
requirements and the volume projected 
by EIA. In both scenarios, we assumed 
that the biodiesel production volume 
would be 0.3 billion gallons based on an 
EIA projection, and that the cellulosic 
ethanol production volume would be 
0.25 billion gallons based on the Energy 
Act’s requirement that 250 million 
gallons of cellulosic ethanol be 
produced starting in the next year, 2013. 
The remaining renewable fuel volumes 
in each scenario would be ethanol made 
from corn. The total volumes for all 
three scenarios are shown in Table 
IX.B.1—1. For the purposes of 
calculating the R values, we assumed 
the ethanol volumes are 5% denatured, 
and the volumes were converted to total 
Btu using the appropriate volumetric 
energy content values (76,000 Btu/gal 
for ethanol, and 118,000 Btu/gal for 
biodiesel). 


i 

a 

ka 

2 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006 /Proposed: Rules 


: TABLE IX.B.1—1.—VOLUME SCENARIOS IN 2012 


[billion gallons] 


RFS 


Corn-ethanol 


Cellulosic ethanol 


Biodiesel 


Total volume 


case volume: : 
7.5 B gal 9.9 B gal 
3.9 6.95 9.35 
0.25 0.25 


0.3 0.3 


7.5 


9.9 


Since the impacts of increased 
renewable fuel use were measured 
relative to the 2012 reference case, the 
value of R actually represented the 
incremental amount of renewable fuel 
between the reference case and each of 
the two other scenarios. 


2. Lifecycle Impacts of Conventional 
Fuel Use (LC) 


In order to determine the lifecycle 
impact that increased renewable fuel 
volumes may have on any particular 
endpoint (fossil fuel consumption or 
emissions of GHGs), we also needed to 
know the conventional fuel inventory 
on a lifecycle basis. Since available 
sources of GHG emissions are provided 
on a direct rather than a lifecycle basis, 
we converted these direct emission and 
energy estimates into their lifecycle 
counterparts. We used GREET to 


= 


The units of g/Btu ensure that the 
comparison between the renewable fuel 
and the conventional fuel is made on a 
common basis, and that differences in 
the volumetric energy content of the 
fuels is taken into account. The 
denominator includes the CO2 emitted 
through combustion of the gasoline 
itself in addition to all the CO2 emitted 
during its manufacturer and. 
distribution. The numerator, in contrast, 
includes only the CO2 emitted during 
the manufacturer and distribution of 
ethanol, not the CO2 emitted during 
combustion of the ethanol. 


develop multiplicative factors for ° 
converting direct (vehicle-based) 
emissions of GHGs and energy use into. 
full lifecycle factors. Table IX.B.2-1 
shows the total lifecycle petroleum and 
GHG emissions associated with direct 


use of a Btu value of gasoline and diesel 


fuel. 


TABLE IX.B.2—1.—LIFECYCLE 
EMISSIONS AND ENERGY (LC VALUES) 


Gasoline Diesel 
Petroleum (Btu/ 
1.10 
Fossil fuel (Btu/ 
GHG (Tg-CO>- 
eq/QBtu) ........ 99.4 94.5 
CO, (Tg-CO./ 


3. Displacement Indexes (DI) 


The displacement index (DI) ; 
represents the percent reduction in GHG 
emissions or fossil fuel energy brought 
about by the use of a renewable fuel in 
comparison to the conventional gasoline 
or diesel that the renewable fuel 
replaces. The formula for calculating the 
displacement index depends on which 
fuel is being displaced (i.e. gasoline or 
diesel), and which endpoint is of 


" interest (e.g. petroleum energy, GHG). 


For instance, when investigating the 
CO impacts of ethanol used in gasoline, 
the displacement index is calculated as 
follows: 


__ lifecycle CO, emitted for ethanol in g/Btu 


The combustion of biomass-based 
fuels, such as ethanol from corn and 
woody crops, generates CO2. However, 
in the long run the CO> emitted from 
biomass-based fuels combustion does 
not increase atmospheric CO2 
concentrations, assuming the biogenic 
carbon emitted is offset by the uptake of 
CO); resulting from the growth of new 
biomass. As a result, CO2 emissions 
from biomass-based fuels combustion 
are not included in their lifecycle 
emissions results and are not used in 
the CO displacement index 
calculations shown above. 


TABLE 1X.B.3—1.—DISPLACEMENT INDEXES DERIVED FROM GREET 


lifecycle CO, emitted for gasoline in g/Btu 


Using GREET, we calculated the 
lifecycle values for energy consumed 
and GHGs produced for corn-ethanol, 
cellulosic ethanol, and soybean-based 
biodiesel. These values were in turn 
used to calculate the displacement 
indexes. The results are shown in Table 
IX.B.3—1. Details of these calculations 
can be found in Chapter 6 of the RIA. 
As noted previously, different models 
can result in different estimates. For 
example, whereas GREET estimates a 
net GHG reduction of about 26% for 


corn ethanol compared to gasoline, the 


previously cited works by Farrell et al. 
estimates around a 13% reduction. 


Corn ethanol 


Cellulosic eth- 
(percent) 
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TABLE IX,B.3—1.—DISPLACEMENT INDEXES DERIVED FROM GREET—Continued 


(percent) percent) 


Dico; 


43.9 110.1 56.8 


The displacement indexes in this 


table represent the impact of replacing 


a Btu of gasoline or diesel with a Btu of 
renewable fuel. Thus, for instance, for 
every Btu of gasoline which is replaced 
by corn ethanol, the total lifecycle GHG 
emissions that would have been 
produced from that Btu of gasoline 
would be reduced by 25.8 percent. For 
every Btu of diesel which is replaced by 
biodiesel, the total lifecycle petroleum 
energy that would have been consumed 
as a result of burning that Btu of diesel 
fuel would be reduced by 84.6 percent. 
Note that our DI estimates for 
cellulosic ethanol assume that the 
ethanol in question was in fact 
produced from a cellulosic feedstock, 


such as wood, corn stalks, or 
switchgrass. However, the definition of 
cellulosic biomass ethanol given in the 
Energy Act also includes ethanol made 
from non-cellulosic feedstocks if 90 
percent of the process energy used to 
operate the facility is derived from a 


. renewable source. In the context of our 


cost analysis, we have assumed this 


‘latter definition of cellulosic ethanol. 


Further discussion of this issue can be 
found in Chapter 1, Section 1.2.2 of the 
RIA. 


é Impacts of Increased Renewable Fuel 
Use 


We used the methodology described 
above to calculate impacts of increased 


use of renewable fuels on consumption 
of petroleum and fossil fuels and also on 
emissions of CO2 and GHGs. This 
section describes our results. 


1. Fossil Fuels and Petroleum 


We used the equation for S above to 
calculate the reduction associated with 
the increased use of renewable fuels on 
lifecycle fossil fuels and petroleum. 
These values are then compared to the 
total U.S. transportation sector 
emissions to get a percent reduction. 
The results are presented in Tables 
IX.C.1—1 and IX.C.1-2. 


TABLE IX.C.1.—1.—FOSSIL FUEL IMPACTS OF INCREASED USE OF RENEWABLE FUELS IN THE TRANSPORTATION SECTOR 


IN 2012, RELATIVE TO THE 2012 REFERENCE CASE 


RFS Required 
volume: 7.5 


Bgal 


Projected vol- 
ume: 9.9 Bgal 


Reduction (quadrillion Btu) 


0.2 0.3 


Percent reduction ....... 


0.5 0.8 


TABLE 1X.C.1.-2.—PETROLEUM IMPACTS OF INCREASED USE OF RENEWABLE FUELS IN THE TRANSPORTATION SECTOR IN~ 
2012, RELATIVE TO THE 2012 REFERENCE CASE 


Projected vol- 

gh ume: 9.9 Bgal 
Reduction (billion gal) ........ 2.3 3.9° 


2. Greenhouse Gases and Carbon 
Dioxide 


One issue that has come to the 
forefront in the assessment of the 
environmental impacts of transportation 
fuels relates to the effect that the use of 
such fuels could have on emissions of 
greenhouse gases (GHGs). The 
combustion of fossil fuels has been 
identified as a major contributor to the 
increase in concentrations of 
atmospheric carbon dioxide (CO2) since 
the beginning of the industrialized era, 
as well as the build-up of trace GHGs 
such as methane (CH,) and nitrous 
oxide (N20). This lifecycle analysis 
evaluates the impacts of renewable fuel 
use on greenhouse gas emissions. 

The relative global warming 
contribution of emissions of various 


greenhouse gases is dependant on their 
radiative forcing, atmospheric lifetime, 
and other considerations. For example, 
on a mass basis, the radiative forcing of 
CH, is much higher than that of CO2, 
but its effective atmospheric residence 
time is much lower. The relative 
warming impacts of various greenhouse 
gases, taking into account factors such 
as atmospheric lifetime and direct 
warming effects, are reported on a CO>-, 
equivalent basis as global warming 
potentials (GWPs). The GWPs used by 
GREET were developed by the UN 
Intergovernmental Panel on Climate 
Change (IPCC) as listed in their Third 
Assessment Report °°, and are shown in 
Table [X.C.2-1. 


95 [PCC “‘Climate Change 2001: The Scientific 
Basis’, Chapter 6; Intergovernmental Panel on 


TABLE IX.C.2—1.—GLOBAL WARMING 
POTENTIALS FOR GREENHOUSE GASES 


Greenhouse gas GwP 
CO, 1 
CH, 23 
296 


Greenhouse gases are measured in 
terms of CO2-equivalent emissions, 
which result from multiplying the GWP 
for each of the three pollutants shown 
in the above table by the mass of 
emission for each pollutant. The sum of 


Climate Change; J. T. Houghton, Y. Ding, D. J. 
Griggs, M. Noguer, P. J. van der Linden, X. Dai, 
C. A. Johnson; and K. Maskell, eds.; Cambridge 
University Press. Cambridge, U. K. 2001. http:// 
www.grida.no/climate/ipcc_tar/wg1/index.htm. 
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impacts for CH4, N2O, and COz, yields 
the total effective GHG impact. 

We used the equation for S above to 
- calculate the reduction associated with: 


the increased use of renewable fuels on 
lifecycle emissions of CO2. These values 
are then compared to the total U.S. 


TABLE IX.C.2-2.—CO. EMISSION IMPACTS OF INCREASED USE OF RENEWABLE FUELS IN THE ivenccracencteaain SECTOR 
IN 2012, RELATIVE TO THE 2012 REFERENCE CASE 


transportation sector emissions to get a 
percent reduction. The results are’ 
presented in Table IX.C.2-2. 


RFS Required vol- 
ume: 7.5 Bgal 


Projected Volume: 9.9 
Bgal 


Reduction (million metric tons CO) 
Percent reduction 


12.6 
0.6 % 


19.8 
0.9 % 


Carbon dioxide is a subset of GHGs, 
along with CH, and N20 as discussed 
above. It can be seen from Table IX.B.3- 
1 that the displacement index of CO; is, 
greater than for GHGs for each 
renewable fuel. This indicates that 
lifecycle emissions of CH4 and N2O are 
higher for renewable fuels than for the 
conventional fuels replaced. Therefore, 
reductions associated with the increased 
use of renewable fuels on lifecycle 
emissions of GHGs are lower than the 
values for CO2. The results for GHGs are 
presented in Table IX.C.2-3. 


TABLE IX.C.2-3.—GHG Emission IM- 
PACTS OF INCREASED USE OF RE- 

_ NEWABLE FUELS IN THE TRANSPOR- 
TATION SECTOR IN 2012, RELATIVE 
TO THE 2012 REFERENCE CASE 


RFS Re- Projected 
quired vol- : 
Volume: 9.9 
ume: 7.5 Bgal 
Bgal 
Reduction (mil- 
lion metric : 
tons CO2.q.) .. 9.0 13.5 
Percent reduc- 


D. Implications of Reduced Imports of 
Petroleum Products 


This section only considers the 
impacts on imports of oil and petroleum 
products. Expanded production and use 
of renewable fuels could have other 
economic impacts such as on the 
exports of agricultural products like 
corn. See section X of the preamble for 
a discussion on agricultural sector 
impacts. 

In 2005, the United States imported 
almost 60 percent of the oil it 
consumed. This compares to just over 
35 percent oil imports in 1975.96 
Transportation accounts for 70% of the 
U.S. oil consumption. It is clear that oil 
imports have a significant impact on the 


%6 Davis, Stacy C.; Diegel, Susan W., 
Transportation Energy Data Book: 25th Edition, Oak 
Ridge National Laboratory, U.S. Department of 
Energy, ORNL-6974, 2006. 


U.S. economy. Expanded production of 
renewable fuel is expected to contribute 
to energy diversification and the 
development of domestic sources of 
energy. We consider whether the RFS 
will reduce U.S. dependence on 
imported oil by calculating avoided 
expenditures on petroleum imports. 
Note that we do not calculate whether 
this reduction is socially beneficially, 
which would depend on the scarcity 
value of domestically produced ethanol 
versus that of imported petroleum 
products. 

To assess the impact of the RFS 
program on petroleum imports, the 
fraction of domestic consumption 
derived from foreign sources was 
estimated using results from the AEO 
2006. In section 6.4.1 of the DRIA we 
describe how fuel producers change 
their mix in response to a decrease in 
fuel demand. We do not expect the 
projected reductions in petroleum 
consumption (0.3 to 0.57 Quads) to 
impact world oil prices by a measurable 
amount. We base this assumption on the 
overall size of worldwide petroleum 
demand and analysis of the AEO 2006 
cases. As a consequence, domestic 
crude oil production for the 7.5 or 9.9 
cases would not be expected to change 
significantly versus the RFS reference 
case. Thus, petroleum reductions will 
come largely from reductions in net 
petroleum imports. This conclusion is 
confirmed by comparing the AEO 2006 
low macroeconomic growth case to the 
AEO 2006 reference case, as discussed 
in the RIA 6.4.1. The AEO 2006 shows 
that for a reduction in petroleum 
demand on the order of the reductions 
estimated for the RFS, net imports will 
account for approximately 95% of the 
reductions. However, if petroleum 
reductions were large enough to impact 
world oil prices, the mix of domestic 
crude oil, imports of finished products, 
and imports of crude oil used by fuel 
producers would change. We discuss 
this uncertainty in more detail in 
section 6.4.1 of the RIA and solicit 
comments to the extent by which the 
RFS may have a price effect and impact 


the imports of crude oil and refined 
products. 


We quantified the fraction of net 
petroleum imports that would be crude 
oil versus finished products. 
Comparison of same cases in the AEO 
2006 shows that finished products 
initially compose all the net import 
reductions, followed by imported crude 
oil once reductions in consumption | 
reach beyond 1.2 Quads of petroleum . 
product. However, there is significant 


-uncertainty in quantifying how 


refineries will change their mix of 
sources with a decrease in petroleum 
demand, particularly at the levels 


‘estimated for the RFS. For example, a 


comparison between the AEO low price 
case (as opposed to low macroeconomic 
growth case) and the reference case 
would yield a 50-50 split between 
product and crude imports. We believe 
that the actual refinery response could 
range between these two points, so that 
finished product imports would 
compose between 50 to 100% of the net 
import reductions, with crude oil _ 


imports making up the remainder. For | 


the purposes of this rulemaking, we 
show values for the case where net 
import reductions come entirely from 
imports of finished products, as shown 
below in Table IX.D-1. We compare 
these reductions in imports against the 
AEO projected levels of net petroleum 
imports. The range of reductions in net 
petroleum imports are estimated to be 
between 1 to 2%, as shown in Table 
IX.D-2. 


TABLE IX.D—1.—REDUCTIONS IN 
IMPORTS OF FINISHED PRODUCTS 


[barrels per day] 
Cases 2012 
7.5 145,454 
9.9 240,892 


— 
ig: 
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TABLE IX.D-2.—PERCENT REDUC- 
TIONS IN PETROLEUM IMPORTS COM- 
PARED TO AEO2006 IMPORT PRO- 
JECTIONS 


Cases 2012 


7.5 11% 
9.9 1.7% 


One of the effects of increased use of 
renewable fuel is that it diversifies the 
energy sources used in making 
transportation fuel. To the extent that 
diverse sources of fuel energy reduce 
the dependence on any one source, the 
risks, both financial as well as strategic, 
of potential disruption in supply or 
spike in cost of a particular energy 
source is reduced. 


To understand the energy security 
implications of the RFS, EPA will work 
with Oak Ridge National Laboratory 
(ORNL). As a first step, ORNL will 
update and apply the approach used in 
the 1997 report Oil Imports: An 
Assessment of Benefits and Costs, by 
Leiby, Jones, Curlee and Lee.9” This 
paper was cited and its results utilized 
in previous DOT/NHTSA rulemakings, 
including the 2006 Final Regulatory 
Impact Analysis of CAFE Reform for 
Light Trucks.°* This approach is 
consistent with that used in the 
Effectiveness and Impact of Corporate 
Average Fuel Economy (CAFE) 
Standards Report conducted by the 
National Research Council/National 
Academy of Sciences in 2002. Both 
reports estimate the marginal benefits to 
society, in dollars per barrel, of reducing 
either imports or consumption. This 
“oil prémium’”’ approach emphasizes 
identifying those energy-security related 
costs that are not reflected in the market 
price of oil, and which may change in 
response to an incremental change in 


97 Leiby, Paul N., Donald W. Jones, T. Randall 
Curlee, and Russell Lee, Oil Imports: An 
Assessment of Benefits and Costs, ORNL-6851, Oak 
Ridge National Laboratory, November 1, 1997. 

98 US DOT, NHTSA 2006. “Final Regulatory 
Impact Analysis: Corporate Average Fuel Economy 
and CAFE Reform for MY 2008-2011 Light Trucks,” 
Office of Regulatory Analysis and Evaluation, 
National Center for Statistics and Analysis, March. 
Rulemaking/Rules/Associated %20Files/ 
2006_FRIAPublic.pdf). 


the level of oil imports or 
consumption.99 

Since the 1997 publication of this 
report changes in oil market conditions, 
both current and projected, suggest that 
the magnitude of the ‘‘oil premium”’ 
may have changed. Significant factors 
that should be reconsidered include: Oil 
prices, current and anticipated levels of 
OPEC production, U.S. import levels, 
potential OPEC behavior and responses, 


_ and disruption likelihoods. ORNL will 


apply the most recently available careful 
quantitative assessment of disruption 
likelihoods, from the Stanford Energy 
Modeling Forum’s 2005 workshop. 
series, as well as other assessments 1°. 
-ORNL will also revisit the issue of the 
macroeconomic consequences of oil 
market disruptions and sustained higher 
oil prices. Using the ‘‘oil premium” 
calculation methodology which 
combines short-run and long-run costs 
and benefits, and accounting for 
uncertainty in the key driving factors, 
ORNL will provide an updated range of 
estimates of the marginal energy 
security-implications of displacing oil 
consumption with renewable fuels. The 
results of this work effort are not 
available for this proposal but will be 
part of the assessment of impacts of the 
RFS in the final rule. Although not 
directly applicable, financial economics 
literature has examined risk 
diversification. The agency is interested 
in ways to examine changes in risks 
associated with diversifying energy 
sources in general and solicits 
comments as such. . 

We also calculate the decreased 
expenditures on petroleum imports and 
compare this with the U.S. trade ; 
position measured as U.S. net exports of 
all goods and services economy-wide. 
All reductions in petroleum imports are 
expected to be from finished petroleum 


99 For instance, the 1997 ORNL study gave a range 
for the “‘oil premium” $0 to $13 per barrel (adjusted 
to $2004) based on 1994 market conditions. The 
actual value depended on assumptions about the 
market power of foreign exporters and the 
monopsony power of the U.S., the risk of future oil 
price shocks and the employment of hedging 
strategies, and the connections between oil shocks 
and GNP. 

100 Stanford Energy Modeling Forum, Phillip C. 
Beccue and Hillard G. Huntington, 2005. “An 
Assessment of Oil Market Disruption Risks,’’ FINAL 
REPORT, EMF SR 8, October 3. (http:// 
www.stanford.edu/group/EMF/publications/ 
search. htm). : 


products rather than crude oil. The 
reduced expenditures in petroleum 
product imports were calculated by 
multiplying the reductions in gasoline 
and diesel imports by their 
corresponding price. According to the 
EIA, the price of imported finished 
products is the market price minus 
domestic local transportation from 
refineries and minus taxes.1° An 
estimate was made by using the AEO 
2006 gasoline and distillate price 
forecasts and subtracting the average 
Federal and state taxes based on 


historical data.192 


We compare these avoided petroleum 
import expenditures against the 
projected value of total U.S. net exports 
of all goods and services economy-wide. 
Net exports is a measure of the 
difference between the value of exports 
of goods and services by the U.S. and 
the value of U.S. imports of goods and 
services from the rest of the world. For 
example, according to the AEO 2006, 
the value of total import expenditures of 
goods and services exceeds the value of 
U.S. exports of goods and services to the 
rest of the world by $695 billion for 
2006 (for a net export level of minus 
$695 billion).'°% This net exports level 
is projected to diminish to minus $383 
billion by 2012. In Table IX.D-3, we 
compare the avoided expenditures in 
petroleum imports versus the total value 
of U.S. net exports of goods and services 
for the whole economy for 2012. 
Relative to the 2012 projection, the- 
avoided petroleum expenditures due to 
the RFS would represent 0.9 to 1.5% of 
economy-wide net exports. 


101 EIA (September 1997), “Petroleum 1996: 
Issues and Trends”’, Office of Oil and Gas, DOE/ 
EIA-0615, p. 71. (http://tonto.eia.doe.gov/ 


_ FTPROOT/petroleum/061596.pdf) 


102 The average taxes per gallon of gasoline and 
diesel have stayed relatively constant. For 2000— 
2006, gasoline taxes were $0.44/gallon ($2004) 
while for 2002-2006, diesel taxes were $0.49/ 
gallon. The average was taken from available EIA 
data (http://tonto.eia.doe.gov/oog/info/gdu/ 
gasdiesel.asp). 

103 For reference, the U.S. Bureau of Economic 
Analysis (BEA) reports that the 2005 import 
expenditures. on energy-related petroleum products 
totaled $235.5 billion (2004$) while petroleum 
exports totaled $13.6 billion—for a net of $221.9 
billion in expenditures. Net petroleum expenditures 
made up a significant fraction of the $591.3 billion 
current account deficit in goods and services for 


2005 (20048). (http://www.bea.gov/) 
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TABLE IX.D—3.—AVOIDED PETROLEUM IMPORT EXPENDITURES FOR 2012 


[$2004 billion] 


AEO2006 total net exports 


ex- Percent 
penditures | versus total 
RFS Cases | in petroleum | net exports 


imports (Percent) 


— $383 


7.5 3.5 0.9 
9.9 5.8 1.5 


X. Agricultural Sector Economic 
Impacts 


As described in more detail in the 
Draft Regulatory Impact Analysis 
accompanying this proposal, we plan to 
evaluate the economic impact on the 
agricultural sector. However, due to the 
timing of that analysis, it will not be 
completed until the final rule. In the 
meantime, we briefly describe here (and 
in more detail in the draft RIA) our 
planned analyses and the sources of 
assumptions which could critically 
impact those assessments. Finally, we 
ask for specific comment on the best 
sources of information we use in these 
analyses. 

We will be using the Forest and 
- Agricultural Sector Optimization Model 
(“FASOM”) developed over the past 30 
years by Bruce McCarl, Texas A&M 
University and others. Thisisa _ 
constrained optimization model which 
seeks to allocate resources and 
production to maximize producer plus 
consumer surpluses. We have consulted 
with a range of experts both within EPA 
as well as at our sister agencies, the U.S. 
Departments of Agriculture and Energy 
and they support the use of this model 
for assessing the economic impacts on 
the agricultural sector of various 
renewable fuel pathways evaluated in 
this rule. The objective of this modeling 
assessment is to predict the economic 
impacts that will directly result from the 
expanded use of farm products for 
transportation fuel production. We 
anticipate that the growing demand for 
corn for ethanol production in 
particular but also soybeans and other 
agricultural crops such as rapeseed and 


other oil seeds for biodiesel production - 


will increase the production of these 
feedstocks and impact farm income. The 
additional corn to produce ethanol may 
come from several sources, including (1) 
more intensive cultivation of existing 
land that currently produces corn, (2) 
switching production from soybean and 
cotton to corn, (3) additional acres of . 
land being cultivated, or (4) diversion 
from corn exports. The implications to 
U.S. net exports and environment 
effects partially depend on which. 
source supplies more corn. Eventually 


various cellulose sources such as corn 
stover and switchgrass for cellulose- 
based ethanol production may well 
become highly demanded and also 
significantly impact the agricultural _ 
sector. 

Using the FASOM model, we will 
estimate the direct impact on farm 
income resulting from higher demand 
for corn and soybeans, for example. 
Additionally, we will estimate impacts 
on farm employment. Since we expect 
the higher demand for feedstock will 
increase both the supply and cost of 
feedstock, we will also consider how the 
higher renewable fuel feedstock cost 
impacts the cost of other agricultural 
products (corn and soy meal are 
important sources not only for directly 
making food for human consumption 
but also as feed for farm animals). As an 
estimate of the impact on corn and 
soybeans prices, we are relying on the 
estimates provided by the U:S. 
Department of Agriculture 1° rather 
than using the FASOM model to derive 


. these price impacts. Additionally, we 


will rely on the Energy Information 
Agency’s estimates for fuel mix in 
predicting the amount of ethanol and 
biodiesel in the fuel pool. Other than 
these external constraints, we expect to 
use FASOM as the basic model for 
estimating economic impacts on farm 
sector and how these might more 
generally impact the U.S. economy. 
Note that this FASOM analysis is a 
partial equilibrium analysis, focusing 
almost exclusively on impacts in the 
U:S. agricultural sector. As a result, it 
cannot be utilized to make broader 


’ assessments of net social benefits 


resulting from this rulemaking, which 
for example would require evaluation of 
the transfer payments to farmers and 
ethanol producers from consumers and 
refiners. 


XI. Public Participation 


We request comments on all aspects 
of this proposal. The comment period 
for this proposed rule will be November 
12, 2006. Comments can be submitted to 


Agricultural Baseline Projections to 
2015.” 


the Agency through any of the means 
listed under ADDRESSES above. 

We will hold a public hearing on © 
October 13, 2006: The public hearing 
will start at 10 a.m. (Central) at the 
Sheraton Gateway Suites Chicago 
O’Hare, 6501 North Mannheim Road, 
Rosemont, Illinois 60018. If you would 
like to present testimony at the public 
hearing, we ask that you notify the — 
contact person listed under FOR FURTHER 
INFORMATION CONTACT above at least ten 
days beforehand. You should estimate 
the time you will need for your 
presentation and identify any needed 
audio/visual equipment. We suggest 
that you bring copies of your statement 
or other material for the EPA panel and 
the audience. It would also be helpful 
if you send us a copy of your statement 
or other materials before the hearing. 

We will arrange for a written 
transcript of the hearing and keep the - 
official record of the hearing open for 30 
days to allow for the public to 
supplement the record. You may make 
arrangements for copies of the transcript 
directly with the court reporter. 


XII. Administrative Requirements 


A. Executive Order 12866: Regulatory 
Planning and Review 


Under Executive Order (EO) 12866, 
(58 FR 51735, October 4, 1993) this 
action is a “significant regulatory 
action’’ because of the policy 
implications of the proposed rule. Even 
though EPA has estimated that 
renewable fuel use through 2012 will be 
sufficient to meet the levels required in 
the standard, the proposed rule reflects 
the first renewable fuel mandate at the 
Federal level. Accordingly, EPA 
submitted this action to the Office of 
Management and Budget (OMB) for 
review under EO 12866 and any 
changes made in response to OMB 
recommendations have been 
documented in the docket for this 
action. 


B. Paperwork Reduction Act 


The information collection 
requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
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Act, 44 U.S.C. 3501 et seq. The — 
Information Collection Request (ICR) 
document prepared by EPA has been 
assigned EPA ICR number 2242.01. 

The information is planned to be 
collected to ensure that the required: 
amount of renewable fuel is used each 
year. The credit trading program 
required by the Energy Act will be 
satisfied through a program utilizing 
Renewable Identification Numbers ~ 
(RIN), which serve as a surrogate for 
renewable fuel consumption. Our 
proposed RIN-based program would 
fulfill all the functions of a credit 
trading program, and thus would meet 
the Energy Act’s requirements. For each 
calendar year, each obligated party 
would be required to submit a report to 
the Agency documenting the RINs it 
acquired, and showing that the sum of 
all RINs acquired were equal to or 
greater than its renewable volume 
obligation. The Agency could then 
verify that the RINs used for compliance 
purposes were valid by simply 
comparing RINs reported by producers 
to RINs claimed by obligated parties. 
The Agency will then calculate the total 
amount of renewable fuel produced 
each year. 

For fuel standards, Section 208(a) of 
the Clean Air Act requires that 
manufacturers provide information the 
Administrator may reasonably require to 
determine compliance with the 
regulations; submission of the 
information is therefore mandatory. We 
will consider confidential all 
information meeting the requirements of 
Section 208(c) of the Clean Air Act. 

The annual public reporting and 
recordkeeping burden for this collection 
of information is estimated to be 3.1 
hours per response. Burden means the 
total time, effort, or financial resources 
expended by persons to generate, 
maintain, retain, or disclose or provide 
information to or for a Federal agency. 
This includes the time needed to review 
instructions; develop, acquire, install, 


and utilize technology and systems for 
the purposes of collecting, validating, 
and verifying information, processing 
and maintaining information, and 


disclosing and providing information; 


adjust the existing ways to comply with 


any previously applicable instructions 
and requirements which have 
subsequently changed; train personnel 


to be able to respond to a collection of 


information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

A document entitled ‘Information 
Collection Request (ICR); OMB-83 
Supporting Statement, Environmental 
Protection Agency, Office of Air and 
Radiation,” has been placed in the 
public docket. The supporting statement 
provides a detailed explanation of the 
Agency’s estimates by collection 
activity. The estimates contained in the 
docket are briefly summarized here: 

Estimated total number of potential 
respondents: 4,945. 

Estimated total number of responses: 
4,970. 

Estimated total annual burden hours: 


_ 15,560. 


Estimated total annual costs: 
$2,911,000, including $1,806,240 in 
purchased services. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 


- numbers for EPA’s regulations in 40 


CFR are listed in 40 CFR part 9. 

To comment on the Agency’s need for 
this information, the accuracy of the 
provided burden estimates, and any 
suggested methods for minimizing 
respondent burden, including the use of 
automated collection techniques, EPA 
has established a public docket for this 
rule, which includes this ICR, under 
Docket ID number EPA-OAR-2005- 


- 0161. Submit any comments related to 


the ICR for this proposed rule to EPA 
and OMB. See the ADDRESSES section at 


the beginning of this notice for where to 
submit comments to EPA. Send 
comments to OMB at the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 725 
17th Street, NW., Washington, DC 
20503, Attention: Desk Office for EPA. 
Since OMB is required to make a 
decision concerning the ICR between 30 
and 60 days after publication in the 
Federal Register, a comment to OMB is 
best assured of having its full effect if 
OMB receives it by October 30, 2006. 
The final rule will respond to any OMB 
or public comments on the information 
collection requirements contained in 
this proposal. 


C. Regulatory Flexibility Act 


1. Overview 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 


For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration’s (SBA) regulations at 13 
CFR 121.201 (see table below); (2) a 
small governmental jurisdiction that is a 
government of a city, county, town, 
school district or special district with a 
population of less than 50,000; and (3) 

a small organization that is any not-for- 
profit enterprise which is independently 
owned and operated and is not 
dominant in its field. The following 
table provides an overview of the 
primary SBA small business categories 
potentially affected by this regulation: 


Industry 


Defined as small entity by SBA if: 


NAICS 
codes? 


Gasoline refiners 


<1,500 employees and a crude capacity of <125,000 bpcd> 


Bice. 324110 


North American Industrial Classification System. 


> barrels of crude per day. 


2. Background—Small Refiners Versus 
Small Refineries 


Title XV (Ethanol and Motor Fuels) of 
the Energy Policy Act provides, at 
Section 1501(a)(2) [42 U.S.C. 
7545(0)(9)(A)-(D)], special provisions 
for ‘‘small refineries’’, such as a 
temporary exemption from the 


standards until calendar year 2011. The 
Act defines the term “‘small refinery” as 
““* * a refinery for which the average 
aggregate daily crude oil throughput for 
a calendar year * * * does not exceed 
75,000 barrels.” This term is different 
from a small refiner, which is what the 
Regulatory Flexibility Act is concerned 


with. A small refiner is a small business 
that meets the criteria set out in SBA’s 
regulations at 13 CFR 121.201; whereas 
a small refinery, per the Energy Policy 
Act, is a refinery where the annual 
crude throughput is less than or equal 
to 75,000 barrels (i.e., a small-capacity 
refinery), and could be owned by a 
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larger refiner that exceeds SBA’s small 
entity size standards. 

Previous EPA fuel regulations have 
afforded regulatory flexibility provisions 
to small refiners, as we believe that 
refineries owned by small businesses 
generally face unique economic 
challenges, compared to larger refiners. 
As small refiners generally lack the 
resources available to larger companies 
(including those larger companies that 
own small-capacity refineries) to raise 
capital for any necessary investments 
for meeting regulatory requirements, 
these flexibility provisions were 
provided to reduce the disproportionate 
burden on those refiners that qualified 
as small refiners. 


3. Summary of Potentially Affected 
Small Entities 


The refiners that are potentially 
affected by this proposed rule are those 
that produce gasoline. For our recent 
proposed rule ‘‘Control of Hazardous 
Air Pollutants From Mobile Sources”’ 
(71 FR 15804, Wednesday, March 29, 
2006), we performed an industry 
characterization of potentially affected 
gasoline refiners; we used that industry 
characterization to determine which 
refiners would also meet the SBA 
definition of a small refiner under this 
proposal. From the industry 
characterization, we determined that 
there were 20 gasoline refiners that met 
the definition of a small refiner. Of these 
20 refiners, 17 owned refineries that 
also met the Energy Policy Act’s 
definition of a small refinery. 


4. Impact of the Regulations on Small 
Entities 


As previously stated, many aspects of 
the RFS program, such as the required 
amount of annual renewable fuel 
volumes, were specified in the Energy 
Policy Act. As shown above in Table 
IIJ.D.3.c—2, the annual projections of 
ethanol production exceed the required 
annual renewable fuel volumes. When 
the small refinery exemption ends, it is 
anticipated that there will be over one 
billion gallons in excess RINs available. 
We believe that this large volume of 
excess RINs will also lower the costs of 
this program. If there were a shortage of 
RINs, or if any party were to ‘hoard’ 
RINs, the cost of a RIN could be high; 
however with excess RINs, we believe 
that this program will not impose a 
significant economic burden on small 
refineries, small refiners, or any other 
obligated party. Further, we have 
determined that this proposed rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 


When the Agency certifies that a rule 
will not have a significant economic 
impact on a substantial number of small 
entities, EPA’s policy is to make an 
assessment of the rule’s impact on any 
small entities and to engage the , 
potentially regulated entities in a dialog 
regarding the rule, and minimize the 
impact to the extent feasible. The 
following sections discuss our outreach 
with the potentially affected small 
entities and proposed regulatory 
flexibilities to decrease the burden on 
these entities in compliance with the 
requirements of the RFS program 


5. Small Refiner Outreach 


Although we do not believe that the 
RFS program would have a significant 
economic impact on a substantial 
number of small entities, EPA 
nonetheless has tried to reduce the 
impact of this rule on small entities. We 
held meetings with small refiners to 
discuss the requirements of the RFS 
program and the special provisions 
offered by the Energy Policy Act for 
small refineries. 

The Energy Policy Act set out the 
following provisions for small 
refineries: 

e A temporary exemption from the 
Renewable Fuels Standard requirement 
until 2011; 

e An extension of the temporary 
exemption period for at least two years 
for any small refinery where it is 
determined that the refinery would be 
subject to a disproportionate economic 
hardship if required to comply; 

e Any small refinery may petition, at 


_ any time, for an exemption based on 


disproportionate economic hardship; 
and, 

A small refinery may waive its 
temporary exemption to participate in 
the credit generation program, or it may 
also “opt-in”, by waiving its temporary 
exemption, to be subject to the RFS 
requirement. 

During these meetings with the small 
refiners we also discussed the impacts 
of these provisions being offered to _ 
small refineries only. As stated above, 
three refiners met the definition of a 
small refiner, but their refineries did not 
meet the Act’s definition of a small 
refinery; which naturally concerned the 
small refiners. Another concern that the 
small refiners had was that if this rule 
were to have a significant economic 
impact on a substantial number of small 
entities a lengthy SBREFA process 
would ensue (which would delay the © 
promulgation of the RFS rulemaking, 
and thus provide less lead time for these 
small entities prior to the RFS program 
start date). 


_ Following our discussions with the 
small refiners, they provided three 
suggested regulatory flexibility options 
that they believed could further assist 
affected small entities in complying 
with the RFS program standard: (1) That 
all small refiners be afforded the Act’s 
small refinery temporary exemption, (2) 
that small refiners be allowed to 
generate credits if they elect to comply 
with the RFS program standard prior to 
the 2011 small refinery compliance 
date, and (3) relieve small refiners who 
generate blending credits of the RFS 
program compliance requirements. 

We agreed with the small refiners’”’ 
suggestion that small refiners be 
afforded temporary exemption that the 
Act specifies for small refineries. 
Regarding the small refiners’ second and 
third suggestions regarding credits, our 
proposed RIN-based program will 
automatically provide them with credit 
for any renewables that they blend into 
their motor fuels. Until 2011, small 
refiners will essentially be treated as 
oxygenate blenders and may separate 
RINs from batches and trade or sell 
these RINs. 


6. Conclusions 


After considering the economic 
impacts of today’s proposed rule on 
small entities, we certify that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

While the Energy Policy Act provided 
for a temporary exemption for small 
refineries from the requirements of 
today’s proposed rule, these parties will 
have to comply with the requirements 
following the exemption period. 
However, we still believe that small 
refiners generally lack the resources 
available to larger companies, and 
therefore find it necessary to extend the 
small refinery temporary exemption to 
all small refiners. Thus, we are 
proposing to allow the small refinery 
temporary exemption, as set out in the 
Act, to all qualified small refiners. In 
addition, past fuels rulemakings have 
included a provision that, to qualify for 
EPA’s small refiner flexibilities, a 
refiner must have no more than 1,500 
total corporate employees and have a 
crude capacity of no more than 155,000 
bpcd (slightly higher than SBA’s crude 
capacity limit of 125,000 bpcd). To be 
consistent with these previous rules, we 
are also proposing to allow those 


refiners that meet these criteria to be 


considered small refiners for this 
rulemaking. Lastly, we are proposing 
that small refiners may separate RINs 
from batches and trade or sel] these 
RINs prior to 2011 if the small refiner 
operates as a blender 


Federal Register/Vol. 71, No. 184/Friday, September 


We continue to be interested in the 
potential impacts of this proposed rule 
on small entities and welcome 
comments on issues related to such 


impacts. 


D. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104—4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under Section 202 of the UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with ‘‘Federal mandates” that may 
result in expenditures to State, local, 
and tribal governments, in the aggregate, 
or to the private sector, of $100 million 
or. more in any one year. Before 
promulgating an EPA rule for which a 
written statement is needed, Section 205 
of the UMRA generally requires EPA to 
identify and consider a reasonable 
number of regulatory alternatives and 
adopt the least costly, most cost- 
effective or least burdensome alternative 
that achieves the objectives of the rule. 
The provisions of Section 205 do not 
apply when they are inconsistent with 
applicable law. Moreover, Section 205 
allows EPA to adopt an alternative other 
than the least costly, most cost-effective 
or least burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. 

Before EPA establishes any regulatory 
requirements that may significantly or 
uniquely affect small governments, 
including tribal governments, it must 
have developed under Section 203 of — 
the UMRA a small government agency 
plan. The plan must provide for 
notifying potentially affected small 
governments, enabling officials of 
affected small governments to have 
meaningful and timely input in the 
development of EPA regulatory 
proposals with significant Federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

EPA has determined that this rule 
does not contain a Federal mandate that 
may result in expenditures of $100 
million or more for State, local, and 
tribal governments, in the aggregate, or 
the private sector in any one year. EPA 
has estimated that renewable fuel use 
through 2012 will be sufficient to meet 
the required levels. Therefore, 
individual refiners, blenders, and 
importers are already on track to meet 
rule obligations through normal market- 
driven incentives. Thus, today’s rule is 
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not subject to the requirements of 
Sections 202 and 205 of the UMRA. 
This rule contains no Federal 
mandates for State, local, or tribal 
governments as defined by the 
provisions of Title Hl of the UMRA. The 
rule imposes no enforceable duties on 
any of these governmental entities. 
Nothing in the rule would significantly 
or uniquely affect small governments. 


E. Executive Order 13132: Federalism 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have Federalism 
implications.” “Policies that have 
Federalism implications” is defined in 
the Executive Order to include 
regulations that have “substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” 

This proposed rule does not have 
Federalism implications. It will not 
have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. Thus, Executive 
Order 13132 does not apply to this rule. 

In the spirit of Executive Order 13132, 
and consistent with EPA policy to 
promote communications between EPA 
and State and local governments, EPA 
specifically solicits comment on this 
proposed rule from State and local 
officials. 


F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 


Executive Order 13175, entitled 
“Consultation and Coordination with 
Indian Tribal Governments” (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure ‘‘meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.” 

This proposed rule does not have 
tribal implications, as specified in 
Executive Order 13175. This rule would 
be implemented at the Federal level and 
collectively apply to refiners, blenders, 
and importers. EPA expects these 
entities to meet the standards on a 
collective basis through 2012 even 
without imposition of any RFS 
obligations on any individual party. 
Tribal governments will be affected only 


to the extent they purchase and use 
regulated fuels. Thus, Executive Order 
13175 does not apply to this rule. EPA 
specifically solicits additional comment 
on this proposed rule from tribal 
officials. 


G. Executive Order 13045: Protection of . 
Children From Environmental Health 
and Safety Risks 


Executive Order 13045: ‘Protection of 
Children from Environmental Health 
Risks and Safety Risks” (62 FR 19885, 
April 23, 1997) applies to any rule that: 
(1) Is determined to be “economically 
significant” as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 


EPA interprets Executive Order 13045 
as applying only to those regulatory 
actions that are based on health or safety 
risks, such that the analysis required 
under Section 5—501 of the Order has 
the potential to influence the regulation. 
This proposed rule is not subject to 
Executive Order 13045 because it does 
not establish an environmental standard 
intended to mitigate health or safety 
risks and because it implements specific 
standards established by Congress in 
statutes. 


H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 


This rule is not a “significant energy 
action” as defined in Executive Order 
13211, “Actions Concerning Regulations 
That Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355 (May 
22, 2001)) because it is not likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy. 


EPA expects the provisions to have 
very little effect on the national fuel 
supply, since normal market forces 
alone are promoting greater renewable 
fuel use than required by the RFS 
mandate. Nevertheless, the rule is an 
important part of the nation’s efforts to 
reduce dependence on foreign oil. We 
discuss our analysis of the energy and 
supply effects of the increased use of 
renewable fuels in Sections VI and X of 
this preamble. 
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I. National Technology Transfer 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (“NTTAA”), Public Law 
104-113, 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standards 
bodies. The NTTAA directs EPA to 
provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. 

This proposed rulemaking does not 
involve technical standards. Therefore, 
EPA is not considering the use of any 
voluntary consensus standards. 


XIII. Statutory Authority 


Statutory authority for the rules 
proposed today can be found in section 
211 of the Clean Air Act, 42 U.S.C. 
7545. Additional support for the 
procedural and compliance related 
aspects of today’s proposal, including 
the proposed recordkeeping 
requirements, come from Sections 114, 
208, and 301(a) of the CAA, 42 U.S.C. 
7414, 7542, and 7601(a). 


List of Subjects in 40 CFR Part 80 


Environmental protection, Air 
pollution control, Fuel additives, 
Gasoline, Imports, Incorporation by 
reference, Labeling, Motor vehicle 
pollution, Penalties, Reporting and 
recordkeeping requirements. 

Dated: September 7, 2006. 

Stephen L. Johnson, 
Administrator. 


40 CFR part 80 is proposed to be 
amended as follows: 


PART 80—REGULATION OF FUELS 
AND FUEL ADDITIVES 


1. The authority citation for part 80 
continues to read as follows: 

Authority: 42 U.S.C. 7414, 7542, 7545, and 
7601(a). 

2. Section 80.1100 is revised to read 
as follows: 


§ 80.1100 How is the statutory default 
requirement for 2006 implemented? 
(a) Definitions. The definitions of 
§ 80.2 and the following additional 
definitions apply to this section only. 
(1) Renewable fuel. (i) Renewable fuel 
means motor vehicle fuel that is used to 


replace or reduce the quantity of fossil 
fuel present in a fuel mixture used to 
operate a motor vehicle, and which: 

(A) Is produced from grain, starch, oil 
seeds, vegetable, animal, or fish 
materials including fats, greases, and 
oils, sugarcane, sugar beets, sugar 
components, tobacco, potatoes, or other 
biomass; or 
_ (B) Is natural gas produced from a 
biogas source, including a landfill, 
sewage waste treatment plant, feedlot, 
or other place where decaying organic 
material is found. 

(ii) The term ‘‘renewable fuel”’ 
includes cellulosic biomass ethanol, 
waste derived ethanol, biodiesel, and 
any blending components derived from 
renewable fuel. 

(2) Cellulosic biomass ethanol means 
ethanol derived from any lignocellulosic 
or hemicellulosic matter that is 
available on a renewable or recurring 
basis, including dedicated energy crops 
and trees, wood and wood residues, 
plants, grasses, agricultural residues, 
fibers, animal wastes and other waste 
materials, and municipal solid waste. 
The term also includes any ethanol . 
produced in facilities where animal 
wastes or other waste materials are 
digested or otherwise used to displace 
90 percent or more of the fossil fuel 
normally used in the production of 
ethanol. 

(3) Waste derived ethanol means 
ethanol derived from animal wastes, 
including poultry fats and poultry 
wastes, and other waste materials, or 
municipal solid waste. 

(4) Small refinery means a refinery for 
which the average aggregate daily crude 
oil throughput for a calendar year (as 
determined by dividing the aggregate 
throughput for the calendar year by the 
number of days in the calendar year) 
does not exceed 75,000 barrels. 

(5) Biodiesel means a diesel fuel 
substitute produced from nonpetroleum 
renewable resources that meets the 
registration requirements for fuels and 
fuel additives established by the 
Environmental Protection Agency under 
section 211 of the Clean Air Act. It 
includes biodiesel derived from animal 
wastes (including poultry fats and 
poultry wastes) and other waste 
materials, or biodiesel derived from 
municipal solid waste and sludges and 
oils derived from wastewater and the 
treatment of wastewater. 

(b) Renewable fuel standard for 2006. 
The percentage of renewable fuel in the 
total volume of gasoline sold or 
dispensed to consumers in 2006 in the 
United States shall be a minimum of 
2.78 percent on an annual average 
volume basis. 


(c) Responsible parties. Parties 
collectively responsible for attainment 
of the standard in paragraph (b) of this 
section are refiners (including blenders) 
and importers of gasoline. However, a 
party that is a refiner only because he 
owns or operates a small refinery is 
exempt from this responsibility. 

(d) EPA determination of attainment. 
EPA will determine after the close of 
2006 whether or not the requirement in 
paragraph (b) of this section has been 
met. EPA will base this determination 
on information routinely published by 
the Energy Information Administration 
on the annual domestic volume of 
gasoline sold or dispensed to U.S. 
consumers and of ethanol produced for 
use in such gasoline, supplemented by 
readily available information 
concerning the use in motor fuel of 
other renewable fuels such as cellulosic 
biomass ethanol, waste derived ethanol, 
biodiesel, and other non-ethanol 
renewable fuels. 

(1) The renewable fuel volume will 
equal the sum of all renewable fuel 
volumes used in motor fuel, provided 


at: 

(i) One gallon of cellulosic biomass 
ethanol or waste derived ethanol shall 
be considered to be the equivalent of 2.5 
gallons of renewable fuel; and 

(ii) Only the renewable fuel portion of 
blending components derived from 
renewable fuel shall be counted towards 
the renewable fuel volume. 

(2) If the nationwide average volume 
percent of renewable fuel in gasoline in 
2006 is equal to or greater than the 
standard in paragraph (b) of this section, 
the standard has been met. 

(e) Consequence of nonattainment in 
2006. In the event that EPA determines 
that the requirement in paragraph (b) of 
this section has not been attained in 
2006, a deficit carryover volume shall be 
added to the renewable fuel volume 
‘obligation for 2007 for use in calculating 
the standard applicable to gasoline in 


2007. 

(1) The deficit carryover volume shall 
be calculated as follows: 

DC = Vgas* (Rs—Ra) 

Where: 

DC = Deficit carryover in gallons of 
renewable fuel. 

Vgas = Volume of gasoline sold or dispensed 
to U.S. consumers in 2006, in gallons. 

Rs = 0.0278. 

Ra = Ratio of renewable fuel volume divided 
by total gasoline volume determined in 
accordance with paragraph (d)(2) of this 
section. 

(2) There shall be no other 
consequence of failure to attain the 
standard in paragraph (b) of this section 
in 2006 for any of the parties in 
paragraph (c) of this section. 
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3. Section 80.1161.is added to read as. 
follows: 


§ 80.1101 Definitions. 

The definitions of § 80.2 and the 
following additional definitions apply 
for purposes of this subpart. 

(a) Cellulosic Biomass’ ethanol means 
either of the following: - 

(1) Ethanol derived from any 
lignocellulosic or hemicellulosic matter 
that is available on a renewable or 
recurring basis, which includes any of 
the following: 

(i) Dedicated energy crops and trees. 

(ii) Wood and wood residues. 

(iii) Plants. 

(iv) Grasses. 

(v) Agricultural residues. 

(vi) Animal wastes and other waste 
materials. 

(vii) Municipal solid waste. 

(2) Ethanol made at facilities at which 
animal wastes or other waste materials 
are digested or otherwise used onsite to 
displace 90 percent or more of the fossil 
fuel that is combusted to produce 
thermal energy integral to the process of 
making ethanol and which comply with 
the recordkeeping requirements of 
§ 80.1151(a)(4). 

(b) Other waste materials means 
either of the following: 

(1) Waste materials that are residues 
rather than being produced solely for 
the purpose of being combusted to 
produce energy (e.g., residual tops, 
branches, and limbs from a tree farm 
could be waste materials while wood 
chips used as fuel and which come from 
plants grown solely for such purpose 
would not be waste materials). 

(2) Waste heat that is captured from 
an off-site combustion process (e.g., 
furnace, boiler, heater, or chemical 
process). 

(c) Otherwise used means dither of the 
following: 

(1) The direct combustion of the waste 
materials to make thermal energy. 

(2) The use of waste heat as a source 
of thermal energy 

(d) Waste derived ethanol means 
ethanol derived from either of the 
following: 

(1) Animal wastes, including poultry 
fats and poultry wastes, and other waste 
materials. 

(2) Municipal solid waste. 

(e) Biogas means methane or other 
hydrocarbon gas produced from 
decaying organic material, including 
landfills, sewage waste treatment plants, 
and animal feedlots. 

(f) Renewable fuel. (1) Renewable fuel 
is motor vehicle fuel that is used to 
replace or reduce the quantity of fossil 
fuel present in a fuel mixture used to 
operate a motor vehicle, and is 
produced from either of the following: 


(i) Grain. 
(ii) Starch. 

(iii) Oilseeds. 

(iv) Vegetable, animal or fish 
materials including fats, greases and 
oils. 

(v) Sugarcane. 

(vi) Sugar beets. 

(vii) Sugar components. 

(viii) Tobacco. 

(ix) Potatoes. 

(x) Other biomass; or is natural gas 
produced from a biogas source, 
including a landfill, sewage waste 
treatment plant, feedlot, or other place 
where decaying organic material is 
found. 

(2) The term “Rengwablé fuel” 
includes cellulosic biomass ethanol, 
waste derived ethanol, biodiesel (mono- 
alkyl ester), non-ester renewable diesel, 
and blending components derived from 
renewable fuel. 

(3) Small volume additives less than 
1.0 percent of the total volume of a 
renewable fuel shall be counted as part 
of the total renewable fuel volume. 

(4) A fuel produced by a renewable 
fuel producer that is used in boilers or 
heaters is not a motor vehicle fuel, and 
therefore is not a renewable fuel. 

(g) Blending component has the same 
meaning as “Gasoline blending stock, 
blendstock, or component” as defined at 
§ 80.2(s), for which the portion that can 
be counted as renewable fuel is 
calculated as set forth in § 80.1115(a). 

(h) Motor vehicle has the meaning 
given in Section 216(2) of the Clean Air 
Act (42 U.S.C. 7550). ; 

(i) Small refinery means a refinery for 
which the average aggregate daily crude 
oil throughput for the calendar year 
2004 (as determined by dividing the 
aggregate throughput for the calendar 
year by the number of days in the 
calendar year) does not exceed 75,000 
barrels. 

(j) Biodiesel (mono-alky] ester) means 
a motor vehicle fuel or fuel additive 
which: 

(1) Is registered as a motor vehicle 
fuel or fuel additive under 40 CFR part 
79; 

(2) Is a mono-alky] ester; 

(3) Meets ASTM D-6751-—02a; 

(4) Is intended for use in engines that 
are designed to run on conventional 
diesel fuel, and 

(5) Is derived from nonpetroleum 
renewable resources (as defined in 
paragraph (0) of this section). 

(k) Non-ester renewable diesel means 
a motor vehicle fuel or fuel additive 
which: 

(1) Is registered as a motor vehicle 
fuel or fuel additive under 40 CFR part 


(2) Is not a mono-alky] ester; 


(3) Is intended for use in engines that 
are designed to run on conventional 
diesel fuel; and 

(4) Is derived from nonpetroleum 
renewable resources (as defined in 
paragraph (0) of this section). 

(1) Biocrude means plant oils or 
animal fats that are used as feedstocks 
to any production unit in a refinery that 
normally processes crude oil to make 
gasoline or diesel fuels. 

(m) Biocrude-based renewable 
are renewable fuels that are gasoline or 
diesel products resulting from the 
processing of biocrudes in atmospheric 
distillation or other process units at 
refineries that normally process 
petroleum-based feedstocks. 

(n) Importers, for the purposes of this 
subpart only, are those persons who: 

(1) Are considered importers under 
§ 80.2(r); and 

(2) Are persons who bring gasoline 
into the 48 contiguous states of the 
United States from areas that have not 
chosen to opt in to the program 
requirements of this subpart (per 
§ 80.1143). 

(0) Nonpetroleum renewable 
resources include, but are not limited to, 
either of the following: 

.(1) Plant oils. 

(2) Animal fats and animal wastes, 
including poultry fats and poultry 
wastes, and other waste materials. 

(3) Municipal solid waste and sludges 
and oils derived from wastewater and 
the treatment of wastewater. 

(p) Export of renewable fuel means: . 

(1) Transfer of a batch of renewable 
fuel to a location outside the United 
States; and 

(2) Transfer of a batch of renewable 
fuel from the contiguous 48 states to 
Alaska, Hawaii, or a United States 
territory, unless that state or territory 
has received an approval from the 
Administrator to opt-in to the renewable 
fuel program pursuant to § 80.1143. 

(q) Renewable Identification Number 
(RIN), is a unique number generated to 
represent a volume of renewable fuel in” 
accordance with § 80.1126. 

(r) Standard-value is a RIN generated 
to represent renewable fuel with an 
equivalence value up to and including 
1.0. 

(s) Extra-value RIN is a RIN generated 
to represent renewable fuel with an 
equivalence value greater than 1.0. 

(t) Batch-RIN is a RIN that represents 
a batch of renewable fuel containing 
multiple gallons. A batch-RIN uniquely 
identifies all of the in that_ 
batch. 

(u) Gallon- RIN is a RIN that —— 
an individual gallon of renewable fuel. _ 
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§§ 80.1102-80.1103 [Added and Reserved] 
4. Sections 80.1102 and 80.1103 are 
added and reserved. 
5. Sections 80.1104 through 80.1107 
are added to read as follows: 


§80.1104 What are the implementation 
dates for the Renewable Fuel Standard 
Program? 

The RFS standards and other 
requirements of this subpart are 
effective beginning the day after [DATE 
60 DAYS AFTER PUBLICATION OF 


Where: 
RFStd\ = Renewable Fuel Standard in year i, 
in percent. 


RFV; = Nationwide annual volume of 
renewable fuels required by section 
211(0)(2)(B) of the Act (42 U.S.C. 7545) 
for year i, in gallons. 

G; = Amount of gasoline projected to be used 
in the 48 contiguous states, in year i, in 
gallons. 

Rj = Amount of renewable fuel blended into 
gasoline that-is projected to be used in 
the 48 contiguous states, in year i, in 
gallons. 

GS; = Amount of gasoline projected to be 
used in noncontiguous states or 
territories (if the state or territory opts- 

Rs in) in year i, in gallons. 

RS; = Amount of renewable fuel blended into 
gasoline that is projected to be used in 
noncontiguous states or territories (if the 
state or territory opts-in) in year i, in 
gallons. 

GE; = Amount of gasoline projected to be © 
produced by exempt small refineries and 
small refiners in year i, in gallons 
{through 2010 only). 

Cell, = Beginning in 2013, the amount of 
renewable fuel that is required to come 
from cellulosic sources, in year i, in 
gallons (250,000,000 gallons minimum). 


(e) Beginning with the 2013 compliance 
period, EPA will calculate the value 
of the annual cellulosic standard 
and publish this valueinthe 
Federal Register by November 30 of 
the year preceding the compliance 
period. 

(f) EPA will calculate the annual 
cellulosic standard using the 
following equation: 


Cell; 


RFCell; = 100 x 
(G, -R,)+(GS, -RS,) 


Where: 


RFCell; = Renewable Fuel Cellulosic 
Standard in year i, in percent. 

G; = Amount of gasoline projected to be used 
in the 48 contiguous states, in year i, in 
gallons. 


RFStd, = 100 x 


THE FINAL RULE IN THE FEDERAL 
REGISTER. 


§80.1105 What is the Renewable Fuel 
Standard? 


(a) The annual value of the renewable 
fuel standard for 2007 shall be 3.71 
percent. 

(b) Beginning with the 2008 
compliance period, EPA will calculate 
the value of the annual standard and 
publish this value in the Federal 


RFV;-Cell, 


R; = Amount of renewable fuel blended into 
gasoline that is projected to be used in 
the 48 contiguous states, in year i, in 
gallons. 

GS; = Amount of gasoline projected to be 
used in noncontiguous states or 
territories (if the state or territory opts- 
in) in year i, in gallons. 

RS; = Amount of renewable fuel blended into 
gasoline that is projected to be used in 
noncontiguous states or territories (if the 
state or territory opts-in) in year i, in 
gallons. 

Cell; = Amount of renewable fuel that is 
required to come from cellulosic sources, 
in year i, in gallons (250,000,000 gallons 
minimum). 


§ 80.1106 To whom does the Renewable 
Volume Obligation apply? 

(a)(1) An obligated party is a refiner 
or blender which produces gasoline 
within the 48 contiguous states, or an 
importer which imports gasoline into 
the 48 contiguous states. 

(2) If the Administrator approves a 
petition of Alaska, Hawaii, or a United 
States territory to opt-in to the 
renewable fuel program under the 
provisions in § 80.1143, then “obligated 
party” shall include any refiner or 
blender which produces gasoline within 
that state or territory, or an importer 
which imports gasoline into that state or 
territory. 

“(b)(1) For each calendar year starting 
with 2007, any obligated party is 
required to demonstrate, pursuant to 
§ 80.1127, that they have satisfied the 
Renewable Volume Obligation for that 
calendar year, as specified in 
§ 80.1107(a), except as otherwise 
provided in this section. 


(2) The deficit carryover provisions in _ 


§ 80.1127(b) only apply if all of the 
requirements specified in § 80.1127(b) 
are fully satisfied. 

(c) Any blender whose sole blending 
activity in a calendar year is to blend a 
renewable fuel (or fuels) into gasoline, 
RBOB, CBOB, or diesel fuel is not 


(G, -R,)+(GS, -RS,)-GE, 


Register by November 30 of the year 


preceding the compliance period. — a 

(c) EPA will base the calculation of a 
the standard on information 
by the Energy Information 8 
Administration regarding projected ~ 4 


gasoline volumes and projected volumes 
of renewable fuel expected to be used in 
gasoline blending for the upcoming 
year. 
(d) EPA will calculate the annual 
renewable fuel standard using the 
following equation: 


required to meet the renewable volume 5 
obligation specified in § 80.1107(a) for ; 
that gasoline for that calendar year. — 4 


§80.1107 How is the- Renewable Volume 
Obligation calculated? 


For the purposes of this section, all 
reformulated gasoline, conventional 
gasoline and blendstock, collectively 
called “gasoline” unless otherwise 
specified, is subject to the requirements 
under this subpart, as applicable. 


(a) The Renewable Volume Obligation 
for an obligated party is determined 
according to the following formula: 
RVO; = RFStd; x GV; + Dj_- 1 
Where: 

RVO; = The Renewable Volume Obligation 
for a refiner, blender, or importer for 
calendar year i, in gallons of renewable 
fuel. 

RFStd; = The renewable fuel standard for 
calendar year i from § 80.1105, in 
percent. 

GV;j = The non-renewable gasoline volume, 
determined in accordance with 
paragraphs (b), (c), and (d) of this 
section, which is produced or imported, 
in year i, in gallons. 

D;.; = Renewable fuel deficit carryover from 
the previous year, per § 80.1127(b), in 
gallons. 


(b) The non-renewable gasoline 
volume for a refiner, blender, or 
importer for a given year, GVi, specified 
in paragraph (a) of this section is 
calculated as follows: 


GV, = - RB, 
x x 
Where: 
x = Batch. 
n = Total number of batches of gasoline 
produced or imported. 
G, = Total volume of gasoline produced or | 
imported, per paragraph (c) of this : 
section, in gallons. 
RB, = Total volume of renewable fuel 
blended into gasoline, in gallons. 8 


»... 
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(c) For the purposes of this section, all 
of the following products that are 
produced or imported during a calendar 
year are to be included in the volume 
used to calculate a party’s renewable | 
volume obligation under paragraph (a) 
of this section, except as provided in 
paragraph (d) of this section: 

(1) Reformulated gasoline. 

(2) Conventional gasoline. 

(3) Reformulated gasoline blendstock 
for oxygenate blending (‘“RBOB”’). 

(4) Conventional gasoline blendstock 
that becomes finished conventional 
gasoline upon the addition of oxygenate 
(““CBOB’’). 

(5) Gasoline treated as blendstock 
(“GTAB’’). 

(6) Blendstock that has been 
combined with other blendstock or 
finished gasoline to produce gasoline. 

(d) The following products are not 
included in the volume of gasoline 
produced or imported used to calculate 
a party’s renewable volume obligation 
under paragraph (a) of this section: 

(1) Any renewable fuel as defined in 
§ 80.1101(f). 

(2) Blendstock that has not been 
combined with other blendstock or 
finished gasoline to produce gasoline. 

(3) Gasoline produced or imported for 
use in Alaska, Hawaii, the 
Commonwealth of Puerto Rico, the U.S. 
Virgin Islands, Guam, American Samoa, 
and the Commonwealth of the Northern 
Marianas, unless the area has opted into 
the RFS program under § 80.1143. 

(4) Gasoline produced by a small 
refinery that has an exemption under 
§ 80.1141 or an approved small refiner 
that has an exemption under § 80.1142 
during the period that such exemptions 
are in effect. 

(5) Gasoline exported for use outside 
the United States. 

(6) For blenders, the volume of 
finished gasoline, RBOB, or CBOB to 
which a blender adds blendstocks. 

(e) Compliance period. (1) For 2007, 
the compliance period is [DATE 60 
DAYS AFTER PUBLICATION OF THE 
FINAL RULE IN THE FEDERAL 
REGISTER] through December 31, 2007. 

(2) Beginning in 2008, and every year 
thereafter, the compliance period is 
January 1 through December 31. 


§§ 80.1108-80.1114 [Added and Reserved] 
6. Sections 80.1108 through 80.1114 
are added and reserved. 
7. Section 80.1115 is added to read as . 
follows: 


§80.1115 How are equivalence values 
assigned by renewable fuel producers? 
(a) Each gallon of a renewable fuel 
shall be assigned an equivalence value. 
The equivalence value is a number 


assigned to every renewable fuel that is 
used to determine how many gallon- 
RINs can be generated for a batch of 
renewable fuel according to § 80.1126. 
Equivalence Values for certain 
renewable fuels are assigned in 
paragraph (d) of this section. For other 
renewable fuels, the equivalence value 
shall be calculated using the following 
formula: 


EV = (R/ 0.931) * (EC / 77,550) 

Where: 

EV = Equivalence Value for the renewable 
fuel. 

R = Renewable content of the renewable fuel. 
This is a measure of the portion of a 
renewable fuel that came from a 
renewable source, expressed as a 
percent, on an energy basis, of the 
renewable fuel that comes from a 
renewable feedstock. 

EC = Energy content of the renewable fuel, 
in Btu per gallon (lower heating value). 


(b) Technical justification and 
approval of calculation of the 
Equivalence Value. 


(1) Producers of renewable fuels must 
prepare a technical justification of the 
calculation of the Equivalence Value for 
the renewable fuel including a 
description of the renewable fuel, its 
feedstock and production process. 


(2) Producers shall submit the 
justification to the EPA for approval. 


(3) The Agency will review the 
technical justification and assign an 
appropriate Equivalence Value to the 
renewable fuel based on the procedure 
in paragraph (c) of this section. 

(c) The equivalence value is assigned 
as follows: 


(1) A value rounded to the nearest 
tenth if such value is less than 0.9. 


(2) 1.0 if the calculated equivalence 
value is in the range of 0.9 to 1.2. 


(3) 1.3, 1.5, or 1.7, for calculated 
values over 1.2, whichever value is 
closest to the calculated equivalence 
value, based on the positive difference 
between the calculated equivalence 
value and each of these three values, 
except as specified in paragraphs (c)(4) 
and (c)(5) of this section. 

(4) 2.5 for cellulosic biomass ethanol 
that is produced on or before December 
31, 2012. 


(5) 2.5 for waste derived ethanol. 


(d) Equivalence values for some 
renewable fuels are as given in the 
following table: 


TABLE 1 OF § 80.1115.—EQUIVALENCE 


VALUES FOR SOME RENEWABLE FUELS 


Equiva- 
lence 
value 


(EV) 


Renewable fuel type 


Cellulosic biomass ethanol and 
waste derived ethanol produced 
on or before December 31, 
2012 

Ethanol from corn, starches, or 
sugar 

Biodiesel (mono-alkyl ester) 

Non-ester renewable diesel 

Butanol 

ETBE from corn ethanol 


§§ 80.1116—80.1124 [Added and 
Reserved] 

8. Sections 80.1116 through 80.1124 
are added and reserved. 

9. Sections 80.1125 through 80.1131 
are added to read as follows: 


§80.1125 Renewable identification 
Numbers (RINs). 


Each RIN is a 34 character numerical 
code of the following form: 


YYYYCCCCFFFFFBBBBBRRDKSSSSSS 


. EEEEEE 


(a) YYYY is the calendar year in 
which the batch of renewable fuel was 
produced or imported. YYYY also 
represents the year in which the RIN 
was originally generated. 

(b) CCCC is the registration number 
assigned according to § 80.1150 to the 
producer or importer of the batch of 
renewable fuel. 

(c) FFFFF is the registration number 
assigned according to § 80.1150 to the 
facility at which the batch of renewable 
fuel was produced or imported. 

(d) BBBBB is a serial number assigned 
to the batch which: 

(1) Is chosen by the producer or 
importer of the batch such that no two 
batches have the same value in a given 
calendar year; 

(2) Begins with the value 00001 for 
the first batch produced or imported by 
a facility in a given calendar year; and 

(3) Increases sequentially for 
subsequent batches produced or 
imported by that facility in that calendar 
year. : 

(e) RR is a number representing the 
equivalence value of the renewable fuel. 

(1) Equivalence values are specifies | in 
§ 80,1115. 

(2) Multiply the equivalence 
10 to produce the value for RR. 

(f) D is a number identifying the type 
of renewable fuel, as follows: 

(1) D has the value of 1 if the 
renewable fuel can be categorized as 
cellulosic biomass ethanol. 


25 
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(2) D has the value of 2 if the 
renewable fuel cannot be categorized as 
cellulosic biomass ethanol. 

(g) K is a number identifying the type 
of RIN as follows: 

(1) K has the value of 1 if the batch- 
RIN is a standard-value RIN. 

(2) K has the value of 2 if the batch- 
RIN is an extra-value RIN. 

(h) SSSSSS is a number representing 
the first gallon associated with a batch 
of renewable fuel. 

’ (i) EEEEEE is a number representing 
the last gallon associated with a batch 
of renewable fuel. EEEEEE will be 
identical to SSSSSS in the case of a 
gallon-RIN. Assign the value of EEEEEE 
as described in § 80.1126. 


§ 80.1126 How are RINs assigned to 
batches of renewable fuel by renewable fuel 
producers or importers? 

(a) Regional applicability. (1) Except 
as provided in paragraph (b) of this 
section, every batch of renewable fuel 
produced by a facility located in the 
contiguous 48 states of the United 
States, or imported into the contiguous 
48 states, must be assigned a RIN. 

(2) If the Administrator approves a 
petition of Alaska, Hawaii, or a United 
States territory to opt-in to the 
renewable fuel program under the 
provisions in § 80.1143, then the 
requirements of paragraph (a)(1) of this 
section shall also apply to renewable 
fuel produced or imported into that 
state or territory beginning in the next 
calendar year. 

(b) Volume threshold. Pursuant to 
§ 80.1154, producers with renewable 
fuel production facilities located within 
the United States that produce less than 
10,000 gallons of renewable fuel each 
year, and importers that import less 
than 10,000 gallons of renewable fuel 
each year, are not required to generate 
and assign RINs to batches of renewable 
fuel. Such producers and importers are 
also exempt from the registration, 
reporting, and recordkeeping 
requirements of §§ 80.1150 through 
80.1152. However, for those producers 
and importers that voluntarily generate 
and assign RINs, all the requirements of 
this subpart apply. 

(c) Generation of RINs. (1) The 
producer or importer of a batch of 
renewable fuel must generate the RINs 
associated with that batch. However, a 
producer of a batch of renewable fuel for 
export is not required to generate a RIN 
for that batch if that producer is also the 
exporter and exports the renewable fuel. 

(2) A party generating a RIN shall 
specify the appropriate numerical 
values for each component of the RIN in 
accordance with the provisions of 
§ 80.1125 and this paragraph (c). 


(3) Standard-value RINs shall be 
generated separately from extra-value 
RINs, and distinguished from one 
another by the K component of the RIN. 

(4) When a standard-value batch-RIN 
or an extra-value batch-RIN is initially 
generated by a renewable fuel producer 
or importer, the value of SSSSSS in the 
batch-RIN shall be 000001 to represent 
the first gallon in the batch of renewable 
fuel. 

(5) Generation of standard-value 
batch-RINs. (i) Except as provided in 
paragraph (c)(5)(ii) of this section, a 
standard-value batch-RIN shall be 
generated to represent the gallons in a 
batch of renewable fuel. The value of 
EEEEEE when a batch-RIN is initially 
generated by a renewable fuel producer 
or importer shall be determined as 
follows: 

(A) For renewable fuels with an 
equivalence value of 1.0 or greater, the 
value of EEEEEE shall be the 
standardized volume of the batch in 
gallons. 

(B) For renewable fuels with an 
equivalence value of less than 1.0, the 
value of EEEEEE shall be the applicable 
volume, in gallons, calculated according 
to the following formula: 

V,=EV * V, 

Where: 

V. = Applicable volume of renewable fuel, in 
gallons, for use in designating the value 
of EEEEEE. 

EV = Equivalence value for the renewable 
fuel per § 80.1115. 

V, = Standardized volume of the batch of 
renewable fuel at 60 °F, in gallons. 


(ii) For biocrude-based renewable 
fuels, a standard-value batch-RIN shall 
be generated to represent the gallons of 
biocrude rather than the gallons of 
renewable fuel. The value of EEEEEE 
shall be the standardized volume of the 
biocrude in gallons. 

(6) Generation of extra-value batch- 
RINs. (i) Extra-value batch-RINs may be 
generated for renewable fuels having an 
equivalence value greater than 1.0. 

(ii) The value for EEEEEE in an extra- 
value batch-RIN when a batch-RIN is 
initially generated by a renewable fuel 
producer or importer shall be the 
applicable volume of renewable fuel 
calculated according to the following 
formula: 


= (EV—1.0) * V, 
Where: 


V. = Applicable volume of renewable fuel, in 
gallons, for use in designating the value 
of EEEEEE. 

EV= Equivalence value for the renewable fuel 
per § 80.1115. 

V, = Standardized volume of the batch of 

renewable fuel at 60 °F, in gallons. 


(7) Standardization of volumes. In © 
determining the standardized volume of 
a batch of renewable fuel for purposes 
of generating standard-value batch-RINs 
or extra-value batch-RINs, pursuant to 
paragraphs (c)(5) and (c)(6) of this 
section, the batch volumes shall be 
adjusted to a standard temperature of 60 

(i) For ethanol, the following formula 
shall be used: 

Vs.e = Vae * (—0.0006301 x T + 1.0378) 

Where: 

V,,- = Standardized volume of ethanol at 60 
°F, in gallons. 

Va.c = Actual volume of ethanol, in gallons. 

T = Actual temperature of the batch, in °F. 


(ii) For biodiesel (mono alky] esters), 
the following formula shall be used: 
Vs» = Va» * (—0.0008008 x T + 1.0480) 
Where: 

V..» = Standardized volume of biodiesel at 60 
°F, in gallons. 

V.» = Actual volume of biodiesel, in gallons. 

T = Actual temperature of the batch, in °F. 


(iii) For other renewable fuels, an 
appropriate formula commonly 
accepted by the industry shall be used 
to standardize the actual volume to 60 
oF: 

(d) Assignment of batch-RINs to 
batches. (1) The producer or importer of 


_a batch of renewable fuel must assign 


standard-value RINs to the batch of 
renewable fuel that those batch-RINs 
represent. 

(2) The producer or importer of a 
batch of renewable fuel may assign 
extra-value batch-RINs to the batch of 


_ renewable fuel that those batch-RINs 


represent. 

(3) A batch-RIN is assigned to a batch 
when the batch-RIN is recorded ina 
prominent location on a product 
transfer document assigned to that batch 
of renewable fuel per § 80.1153. 


§80.1127 How are RINs used to 
demonstrate compliance? 


(a) Renewable volume obligations. (1) 


Except as specified in paragraph (b) of 


this section, each party that is obligated 

to meet the Renewable Volume 

Obligation under § 80.1107, or an 

exporter of renewable fuels, must 

demonstrate that it has acquired 
sufficient RINs to satisfy the following 
equation: 

(ZRINVOL); 7 (ZRINVOL);-1 = RVO; 

Where: 

_(2RINVOL); = Sum of all acquired gallon- 
RINs that were generated in year i and 
are being applied towards the RVOi, in 
gallons. 

(ZRINVOL);-: = Sum of all acquired gallon- 
RINs that were generated in year i-1 and 
are being applied towards the RVO;, in 
gallons. 
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RVO; = The Renewable Volume Obligation 
for the obligated party or renewable fuel 
exporter for calendar year i, in gallons. 


(2) For compliance for calendar years 
2009 and later, the value of 
(ZRINVOL);,-1 may not exceed a value 
determined by the following inequality: 
(ZSRINVOL);-1 < 0.20 * RVO; 

Where: 
(ZRINVOL);-; = Sum of all acquired gallon- 
RINs that were generated in year i-1 and 


are being applied towards the RVO;, in 
gallons. 


(3) RINs may only be used to 
demonstrate compliance with the RVO 
for the calendar year in which they were 
generated or the following calendar 
year. RINs used to demonstrate 
compliance in one year cannot be used 
to demonstrate compliance in any other 

ear. 

(4) A party may acquire a RIN only if 
that RIN is obtained in accordance with 
§§ 80.1128 and 80.1129. 

(5) Galion-RINs that can be used for 
compliance with the RVO shall be 
calculated from the following formula: 
RINVOL = EEEEEE — SSSSSS + 1 
Where: 

RINVOL = Gallon-RINs associated with a 
batch-RIN, in gallons. 

EEEEEE = Batch-RIN component identifying 
the last gallon associated with the batch 
of renewable fuel that the batch-RIN 
represents. 

SSSSSS = Batch-RIN component identifying 
the first gallon associated with the batch 
of renewable fuel that the batch-RIN 
represents. 


(b) Deficit carryovers. (1) An obligated 
party or an exporter of renewable fuel 
that fails to meet the requirements of 
paragraph (a)(1) of this section for 
calendar year i is permitted to carry a 
deficit into year i+ 1 under the 
following conditions: 

(i) The party did not carry a deficit 
into calendar year i from calendar year 

(ii) The party subsequently meets the 
requirements of paragraph (a)(1) of this 
section for calendar year i+1. 

(2) A deficit is calculated according to 


_ the following formula: 


Dj = RVO; OL); + 
(ZRINVOL); - 1] 


Where: 


Dj = The deficit generated in calendar year 
i that must be carried over to year i+1 if 
allowed pursuant to paragraph (b)(1)(i) of 
this section, in gallons. 

RVO; = The Renewable Volume Obligation 
for the obligated party or renewable fuel 

’ exporter for calendar year i, in gallons. 

(ZRINVOL), = Sum of all acquired gallon- 
RINs that were generated in year i and 
are being applied towards the RVO;, in 
gallons. : 


(ZRINVOL);- 1 = Sum of all acquired gallon- 
RINs that were generated in yeari—1 - 
and are being applied towards the RVO,, 
in gallons. 


§80.1128 General requirements for RIN 
distribution. 

(a) RINs assigned to batches of — 
renewable fuel. (1) Except as provided 
in § 80.1129 and paragraph (a)(3) of this 
section, as title to a batch of renewable 
fuel is transferred from one party to 
another, a batch-RIN that has been 
assigned to that batch according to 
§ 80.1126(d) must remain assigned to an 
equivalent renewable fuel volume 
having the same equivalence value. 

(i) A batch-RIN assigned to a batch 
shall be identified on product transfer 
documents representing the batch 
pursuant to § 80.1153. 

(ii) Any documentation used to 
transfer custody of or title to a batch 
from one party to another must identify 
the batch-RINs assigned to that batch. 

(2) If two or more batches of 
renewable fuel are combined into a 
single batch, then all the batch-RINs 
assigned to all the batches involved in 
the merger shall be assigned to the final 
combined batch. 

(3) If a batch of renewable fuel is split 
into two or more smaller batches, any 
batch-RINs assigned to the parent batch 
must likewise be split and assigned to 
the daughter batches. 

(i) If the Equivalence Value for the 
renewable fuel in the parent batch is 
equal to or greater than 1.0, then there 
shall be at least one gallon-RIN for every 
gallon in each of the daughter batches. 

(ii) If the Equivalence Value for the 
renewable fuel in the parent batch is 
less than 1.0, then the ratio of gallon- 
RINs to gallons in the parent batch shall 
be preserved in all daughter batches. 

(iii) For purposes of this paragraph 
(a)(3), the volume of each parent and 


daughter batch shall be standardized to 


60 °F pursuant to § 80.1126(c)(7). 

(b) RINs not assigned to batches of 
renewable fuel. (1) Unassigned RIN 
means one of the following: 

(i) It is a RIN that contains a K value 
identifying it as an extra-value RIN and 
was not assigned to a batch of renewable 
fuel by the producer or importer of that 
batch; or 

(ii) It is a RIN that was separated from 
the batch to which it was assigned in 
accordance with § 80.1129. 

(2) Any party that has registered 
pursuant to § 80.1150 can hold title to 
an unassigned RIN. 

(3) Unassigned RINs can be 
transferred from one party to another 
any number of times. 

(4) An unassigned batch-RIN can be 
divided by its holder into two batch- 


RINs, each representing a smaller 
number of gallon-RINs if all of the 
following conditions are met: 

(i) All RIN components other than 
SSSSSS and EEEEEE are identical for 
the parent and daughter RINs. 

(ii) The sum of the gallon-RINs 
associated with the two daughter batch- 
RINs is equal to the gallon-RINs 
associated with the parent batch. 


§80.1129 Requirements for separating 
RINs from batches. 

(a)(1) Separation of a RIN from a batch 
means termination of the assignment of 
the RIN from a batch of renewable fuel. 

(2) A RIN that has been assigned to a 
batch of renewable fuel according to 
§ 80.1126(d) may be separated from a 
batch only under one of the following 
conditions: 

(i) A party that is an obligated party 
according to § 80.1106 may separate any 
RINs that have been assigned to a batch 
if they own the batch. 

(ii) Except as provided in paragraph 
(a)(2)(v) of this section, any party that 
owns a batch of renewable fuel shall . 
have the right to separate any RINs that 
have been assigned to that batch once 
the batch is blended with gasoline or 
diesel to produce a motor vehicle fuel. 

(iii) Any party that exports a batch of 
renewable fuel shall have the right to 
separate any RINs that have been 
assigned to the exported batch. 

(iv) Except as provided in paragraph 
(a)(2)(v) of this section, any renewable 
fuel producer that owns a batch of 
renewable fuel shall have the right to 
separate any RINs that have been 
assigned to that batch if the renewable 
fuel is designated as motor vehicle fuel 
in its neat form and is used as motor 
vehicle fuel im its neat form. 

(v) RINs assigned to batches of 
biodiesel (mono-alky] esters) can only 
be separated from those batches once 
the biodiesel is blended into diesel fuel 
at a concentration of 80 volume percent 
biodiesel or less. 

(b) Upon separation from its 
associated batch, a RIN shall be 
removed from all documentation that: 

(1) Is used to identify custody or title 
to the batch; or 

(2) Is transferred with the batch. 

(c) RINs that have been separated 
from batches of renewable fuel become 
unassigned RINs subject to the ~ 
provisions of § 80.1128(b). 


§ 80.1130 Requirements for exporters of 
renewable fuels. 

(a)(1) Any party that exports any 
amount of renewable fuel shall acquire 
sufficient RINs to offset a Renewable 
Volume Obligation representing the 
exported renewable fuel. 
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(2) Only exporters located in the 

applicable region described in 

§ 80.1126(a) are subject to the 
uirements of this section. 

Renewable Volume Obligations. 

An exporter of renewable fuel shall 

determine its Renewable Volume 

Obligation from the volumes of the 

batches exported. 

(1) A renewable fuel exporter’s total 
Renewable Volume Obligation shall be 
calculated ee to the following 
formula: 

RVOQ; = X(VOL\ * EV,) +Dj-1 

Where: 

k = Batch. 

RVO;.= The Renewable Volume Obligation 
for the exporter for calendar year i, in 

- gallons of renewable fuel. 

VOL, = The standardized volume of batch k 
of exported renewable fuel, in gallons. 


.EV, = The equivalence value for batch k. 


D;— 1 = Renewable fuel deficit carryover from 
the previous year, in gallons. 

(2)(i) For exported batches of 
renewable fuel that have assigned RINs, 
the equivalence value may be 
determined from the RR component of 
the RIN. 

(ii) If a batch of renewable fuel does 
not have assigned RINs but its 
equivalence value may nevertheless be 
determined pursuant to § 80.1115(d) 
based on its composition, then the 
appropriate equivalence value shall be 
used in the calculation of the exporter’s 
Renewable Volume Obligation. 

(iii) If the equivalence value for a 
batch of renewable fuel cannot be 
determined, the value of EV, shall be 
1.0. 

(3) If the exporter of a batch of 
renewable fuel is also the producer of 
that batch, and no RIN was generated to 
represent that batch, then the volume of 
that batch shall be excluded from the 
calculation of the Renewable Volume 


Obligation. 


(c) Each exporter of renewable fuel 


must demonstrate compliance with its 


RVO using RINs it has acquired 
pursuant to § 80.1127. 


§80.1131 Treatment of invalid RINs. 

(a) Invalid RINs. An invalid RIN is a 
RIN that: 

(1) Is a duplicate of a valid RIN; 

(2) Was based on volumes that have 
not been standardized to 60 °F; 

(3) Has expired; 

(4) Was based on an incorrect 
equivalence value; or 

(5) Was otherwise improperly 
generated. 

(b) In the case of RINs that have been 
determined to be invalid, the following 
provisions apply: 

. (1) Invalid RINs cannot be used to 
achieve compliance with the 


transferee’s Renewable Volume 
Obligation, regardless of the transferee’s 
good faith belief that the RINs were 
valid. 

(2) The refiner or importer who used 
the invalid RINs, and any transferor of 
the invalid RINs, must adjust their 
records, reports, and compliance 
calculations as necessary to reflect the 
deletion of invalid RINs. 

(3) Any valid RINs remaining after 
deleting invalid RINs, and after an 
obligated party applies valid RINs as 
needed to meet the RVO at the end of 
the compliance year, must first be 
applied to correct the invalid transfers 
before the transferor trades or banks the 
RINs. 

(4) In the event that the same RIN is 
transferred to two or more parties, the 
RIN will be deemed to be invalid, and 
any party to any transfer of the invalid 
RIN will be deemed liable for any 
violations arising from the transfer or 
use of the invalid RIN. 

(5) A RIN will not be deemed invalid 
where it can be determined that the RIN 
was properly created and transferred. 


§§ 80.1132-80.1140 [Added and Reserved] 
10. Sections 80.1132 through 80. 1140 
are added and reserved. 
11. Sections 80.1141 through 80.1143 
are added to read as follows: 


§80.1141 Small refinery exemption. 

(a)(1) Pursuant to § 80.1107(d), 
gasoline produced by a refiner at a small 
refinery is qualified for an exemption 
from the renewable fuels standards of 
§ 80.1105 if that refinery meets the 


,definition of a small refinery under 


§ 80.1101(i) for calendar year 2004. 

(2) This exemption shall apply 
through December 31, 2010, unless a 
refiner chooses to opt-in to the program 
requirements of this subpart (per 
paragraph (g) of this section) prior to 
this date. 

(b)(1) To apply for an exemption 
under this section, a refiner must submit 
an application to EPA containing the 
following information: 

(i) The annual average aggregate daily 
crude oil throughput for the period 
January 1, 2004, through December 31, 
2004 (as determined by dividing the 
aggregate throughput for the calendar 
year by the number 365); 

(ii) A letter signed by the president, 
chief operating or chief executive officer 
of the company, or his/her designee, 
stating that the information contained in 
the application is true to the best of his/ 
her knowledge, and that the company 
owned the refinery as of January 1, 
2006; and 

(iii) Name, address, phone number, 
facsimile number, and E-mail address of 
a corporate contact person. 


(2) Applications must be submitted by 
September 1, 2007. 

by) Within 60 days of EPA’s receipt of 
a refiner’s application for a small 
refinery exemption, EPA will notify the 
refiner if the exemption is not approved 
or of any deficiencies in the application. 
In the absence of such notification from 
EPA, the effective date of the small 
refinery exemption is 60 days from 
EPA’s receipt of the refiner’s 
submission. 

(d) If EPA finds that a refiner 
provided false or inaccurate information 
on its application for a small refinery 
exemption, the exemption will be void 
ab initio upon notice from EPA. 

(e) If a refiner is complying on an 
aggregate basis for multiple refineries, 
any such refiner may exclude from the 
calculation of its Renewable Volume 
Obligation (under § 80.1107(a)) gasoline 
from any refinery receiving the small 
refinery exemption under paragraph (a) 
of this section. 

(f)(1) The exemption period in 
paragraph (a) of this section shall be 
extended by the Administrator for a 
period of not less than two additional ~ 
years if a study by the Secretary of 
Energy determines that compliance with 
the requirements of this subpart would 
impose a disproportionate economic 
hardship on the small refinery. 

(2) A refiner may at any time petition 
the Administrator for an extension of its 
small refinery exemption under 
paragraph (a) of this section for the 
reason of disproportionate economic 
hardship. 

(3) A petition for an extension of the 
small refinery exemption must specify 
the factors that demonstrate a 
disproportionate economic hardship 
and must provide a detailed discussion 
regarding the inability of the refinery to 
produce gasoline meeting the 
requirements of § 80.1105 and the date 
the refiner anticipates that compliance 
with the requirements can be achieved’ 
at the small refinery. 

(4) The Administrator shall act on 
such a petition not later than 90 days 
after the date of receipt of the ye. 

(g) At any time, a refiner wit 
approved small refinery 
under paragraph (a) of this section may 
waive that exemption upon notification 
to EPA. 

(1) A refiner’s notice to EPA that it 
intends to waive its small refinery 
exemption must be received by 
November 1. 

(2) The waiver will be effective 
beginning on January 1 of the following 
calendar year, at which point the 
gasoline produced at that refinery will 
be subject to the renewable fuels 
standard of § 80.1105. 
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(3) The waiver must be sent to EPA 
at one of the addresses listed in 
paragraph (m) of this section. 

(h) A refiner that acquires a refinery 


' from either an approved small refiner 


(under § 80.1142) or another refiner 
with an approved small refinery 
exemption under paragraph (a) of this 
section shall notify EPA in writing no 
later than 20 days following the 
acquisition. 
(i) Applications under paragraph (b) 
of this section, petitions for hardship 
extensions under paragraph (f) of this 
section, and small refinery exemption 
waivers under paragraph (g) of this 


- section shall be sent to one of the 


following addresses: 

(1) For U.S. mail: U.S. EPA—Attn: 
RFS Program, Transportation and 
Regional Programs Division (6406)), 
1200 Pennsylvania Avenue, NW., 
Washington, DC 20460; or 

(2) For overnight or courier services:+ 
U.S. EPA, Attn: RFS Program, 
Transportation and Regional Programs 
Division (6406J), 1310 L Street, NW., 6th 
floor, Washington, DC 20005. 


§80.1142 What are the provisions for 
small refiners under the RFS program? 

(a)(1) A refiner qualifies for a small 
refiner exemption if the refiner does not 
meet the definition ofa small refinery 
under § 80.1101(i) but meets all of the 
following criteria: 

(i) The refiner produced gasoline at 
the refinery by processing crude oil 
through refinery processing units from 
January 1, 2004 through December 31, 
2004. 

(ii) The refiner employed an average 
of no more than 1,500 people, based on 
the average number of employees for all 
pay periods for calendar year 2004 for 
all subsidiary companies, all parent 
companies, all subsidiaries of the parent 
companies, and all joint venture 
partners. 

(iii) The refiner had a corporate- 
average crude oil capacity less than or 
equal to 155,000 barrels per calendar 
day (bpced) for 2004. 

(2) The small refiner exemption shall 
apply through December 31, 2010, 
unless a refiner chooses to opt-in to the 
program requirements of this subpart 
(per paragraph (g) of this section) prior 
to this date. 

(b) To apply for an exemption under 
this section, a refiner must submit an 
application to EPA containing all of the 
following information for the refiner 
and for all subsidiary companies, all 
parent companies, all subsidiaries of the 
parent companies, and all joint venture 
partners; approval of an exemption 
application will be based on all 
information submitted under this 


paragraph and any other relevant, 
information: 

(1) (i) A listing of the name and 
address of each company location where 
any employee worked for the period 
January 1, 2004 through December 31, 
2004. 

(ii) The average number of employees. 
at each location based on the number of 
employees for each pay period for the 
period January 1, 2004 through 
December 31, 2004. 

(iii) The type of business activities 
carried out at each location. 

(iv) For joint ventures, the total 
number of employees includes the 
combined employee count of all 
corporate entities in the venture. . 

(v) For government-owned refiners, 
the total employee count includes all 
government employees. 

(2) The total corporate crude oil 
capacity of each refinery as reported to 
the Energy Information Administration 
(EIA) of the U.S. Department of Energy 
(DOE), for the period January 1, 2004 
through December 31, 2004. The 
information submitted to EIA is 
presumed to be correct. In cases where 
a company disagrees with this 
information, the company may petition 
EPA with appropriate data to correct the 
record when the company submits its 
application. 

3) A letter signed by the president, 
chief operating or chief executive officer 


‘of the company, or his/her designee, 


stating that the information contained in 
the application is true to the best of his/ 
her knowledge, and that the company 
owned the refinery as of January 1, 
2006. 

(4) Name, address, phone number, 
facsimile number, and e-mail address of 
a corporate contact person. 

_(c) Applications under paragraph (b) 
of this section must be submitted by 
September 1, 2007. EPA will notify a 
refiner of approval or disapproval of its 
small refiner status in writing. 

(d) A refiner who qualifies as a small 
refiner under this section and 
subsequently fails to meet all of the 
qualifying criteria as set out in 
paragraph (a) of this section will have 
its small refiner exemption terminated 
effective January 1 of the next calendar 
year; however, disqualification shall not 
apply in the case of a merger between 
two approved small refiners. 

(e) If EPA finds that a refiner provided 
false or inaccurate information on its 
application for small refiner status 
under this subpart, the small refiner’s — 
exemption will be void ab initio upon 
notice from EPA. 

(f) If a small refiner is complying on 
an aggregate basis for multiple 
refineries, the refiner may exclude those 


refineries from the compliance 


calculations under § 80.1125. 

(g) (1) An approved small refiner may, 
at any time, waive the exemption under 
paragraph (a) of this section upon 
notification to EPA. 

(2) An approved small refiner’s notice 
to EPA that it intends to waive the 
exemption under paragraph (a) of this 
section must be received by November 
1 in order for the waiver to be effective 
for the following calendar year. The 
waiver will be effective beginning on 
January 1 of the following calendar year, 
at which point the refiner will be 
subject to the renewable fuels standard 
of § 80.1105. 

(3) The waiver must be sent to EPA 
at one of the addresses listed in 
paragraph (i) of this section. 

(h) A refiner that acquires a refinery 
from another refiner with approved 
small refiner status under paragraph (a) 
of this section shall notify EPA in 
writing no later than 20 days following 
the acquisition. 

- (i) Applications under paragraph (b) 
of this section shall be sent to one of the 
following addresses: 

(1) For U.S. Mail: U.S. EPA—Attn: 
RFS Program, Transportation and 
Regional Programs Division (6406)), 
1200 Pennsylvania Avenue, NW., 
Washington, DC 20460; or 

(2) For overnight or courier services: 
U.S. EPA, Attn: RFS Program, 
Transportation and Regional Programs 
Division (6406J), 1310 L Street, NW., 6th 
floor, Washington, DC 20005. 


§80.1143 What are the opt-in provisions 
for noncontiguous states and territories? 
(a) A noncontiguous state or United 
States territory may petition the 
Administrator to opt-in to the program 
requirements of this subpart. 

(b) The petition must be signed by the 
Governor of the state or his authorized 
representative (or the equivalent official 
of the territory). 

(c) The Administrator will approve 
the petition if it meets the provisions of 
paragraphs (b) and (d) of this section. 

(d)(1) A petition submitted under this 
section must be received by the Agency 
by October 31 for the state or territory 
to be included in the RFS program in 
the next calendar year. 

(2) A petition submitted under this 
section should be sent to one of the 
following addresses: 

(i) For U.S. Mail: U.S. EPA—Attn: RFS 
Program, Transportation and Regional 
Programs Division (6406)), 1200 


‘Pennsylvania Avenue, NW., 


Washington, DC 20460; or 

(ii) For overnight or courier services: 
U.S. EPA, Attn: RFS Program, 
Transportation and Regional Programs 
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Division (6406J), 1310 L Street, NW., 6th 
floor, Washington, DC 20005. 

(e) Upon approval of the petition by 
the Administrator— 

(1) EPA shall calculate the standard 
_ for the following year, including the 
total gasoline volume for the state or 
territory in question. 

(2) Beginning on January 1 of the next 
calendar year, all gasoline producers in 
the state or territory for which a petition 
has been approved shall be obligated 
parties as defined in § 80.1106. 

(3) Beginning on January 1 of the next 
calendar year, all renewable fuel 
producers in the State or territory for 
which a petition has been approved 
shall, pursuant to § 80.1126(a)(2), be 
required to generate RINs and assign 
them to batches of renewable fuel. 


§§ 80.1144-80.1149 [Added and Reserved] 
12. Sections 80.1144 through 80.1149 
are added and reserved. 
13. Sections 80.1150 through 80.1154 
are added to read as follows: 


§ 80.1150 What are the registration 
requirements under the RFS program? 

(a)(1) Any obligated party as defined 
in § 80.1106 and any exporter of 
renewable fuel that is subject to a 
renewable fuels standard under this 
subpart, as of [DATE 60 DAYS AFTER 
PUBLICATION OF THE FINAL RULE 
IN THE FEDERAL REGISTER], must 
provide EPA with the information 
specified for registration under § 80.76, 
if such information has not already been 
provided under the provisions of this 
part. In addition, for each import 
facility, the same identifying 
information as required for each refinery 
under § 80.76(c) must be provided. 
Registrations must be submitted by no 
later than [DATE 90 DAYS AFTER 
PUBLICATION OF THE FINAL RULE 
IN THE FEDERAL REGISTER]. 

(2) Any obligated party, as defined in 
§ 80.1106, or any exporter of renewable 
fuel that becomes subject to a renewable 
fuels standard under this subpart after 
the date specified in paragraph (a)(1) of 
this section, must provide EPA the 
information specified for registration 
under § 80.76, if such information has 
not already been provided under the 
provisions of this part, and must receive 
EPA-issued company and facility 
identification numbers prior to engaging 
in any transaction involving RINs. 
Additionally, for each import facility, 
the same identifying information as 
required for each refinery under 
§ 80.76(c) must be provided. 

(b)(1) Any producer of a renewable 
fuel that is subject to a renewable fuels 
standard under this subpart as of [DATE 
60 DAYS AFTER PUBLICATION OF .. 


THE FINAL RULE IN ‘THE FEDERAL. 
REGISTER], must provide EPA the 
information specified under § 80.76, if 
such information has not already been 
provided under the provisions of this 
part, by no later than [DATE 90 DAYS 
AFTER PUBLICATION OF THE FINAL 
RULE IN THE FEDERAL REGISTER] . 

(2) Any producer of renewable fuel 
that becomes subject to a renewable 
fuels standard under this subpart after 
the date specified in paragraph (b)(1) of 
this section, must provide EPA the 
information specified for registration 
under § 80.76, if such information has 
not already been provided under the | 
provisions of this part, and must receive 
EPA-issued company and facility 
identification numbers prior to 
generating or creating any RINs. 

(c) Any party not covered by 
paragraphs (a) and (b) of this section 
must provide EPA the information 
specified under § 80.76, if such 
information has not already been 
provided under the provisions of this 
part, and must receive EPA-issued 
company and facility identification 
numbers prior to owning any RINs. 

(d) Registration shall be on forms, and 
following policies, established by the 
Administrator. 


§ 80.1151 What are the recordkeeping 
requirements under the RFS program? 

(a) Beginning with [DATE 60 DAYS 
AFTER PUBLICATION OF THE FINAL 
RULE IN THE FEDERAL REGISTER], 
any obligated party as defined under 
§ 80.1106 or exporter of renewable fuel 
that is subject to the renewable fuels 
standard under § 80.1105 must keep all 
the following records: 

(1) The applicable product transfer 
documents under § 80.1153. 

(2) Copies of all reports submitted to — 
EPA under § 80.1152(a). 


(3) Records related to each transaction 


involving the sale, purchase, brokering, 
and trading of RINs, which includes all 
the following: 

(i) A list of the RINs owned or 
transferred. 

(ii) The parties involved in each 
transaction including the transferor, 
transferee, and any broker or agent. 

(iii) The location, time, and date of 
the transfer of the RIN(s). 

(iv) Additional information related to 
details of the transaction and its terms. 

(4) Records related to the use of RINs, 
by facility, for compliance, which 
includes all the following: 

(i) Methods and variables used to 
calculate the Renewable Volume 
Obligation pursuant to § 80.1107. 

(ii) List of RINs surrendered to EPA 
used to demonstrate compliance. 

(iii) Additional information related to 
details of RIN.use for compliance. 


(5) Verifiable records of all the: 
following: 

(i) The amount and type of ioasil fuel 
and waste material-derived fuel used in 
producing on-site thermal energy 
dedicated to the production of ethanol 
at plants producing cellulosic ethanol as 
defined in § 80.1101(a)(2). 

(ii) The equivalent amount of fossil 
fuel (based on reasonable estimates) 
associated with the use of off-site 
generated waste heat that is used in the 
production of ethanol at plants 
producing cellulosic ethanol as defined 
in § 80.1101(a)(2). 

(b) Beginning with [DATE 60 DAYS 
AFTER PUBLICATION OF THE FINAL 
RULE IN THE FEDERAL REGISTER], 
any importer or producer of renewable 1 
fuel as defined under § 80.1101(e) must 
keep all the following records: 

(1) The applicable product transfer 
documents under § 80.1153. 

(2) Copies of all reports submitted to 
EPA under § 80.1152(b). 

(3) Records related to the generation © 
of RINs, for each facility, including all 
of the following: 

(i) Batch Volume. 

(ii) RIN number as assigned under 
§ 80.1126. 

(iii) Identification of those batches 
meeting the definition of cellulosic 
biomass ethanol. 

(iv) Date of production or import. 

(v) Results of any laboratory analysis 
of batch chemical composition or 
physical properties. 

vi) Additional information related to 
details of RIN generation. 

(4) Records related to each transaction 
involving the sale, purchase, brokering, 
and trading of RINs, including all of the 
following: 

(i) A list of the RINs acquired, owned 
or transferred. : 

(ii) The parties involved in each 
transaction including the transferor, 
transferee, and any broker or agent. 

(iii) The location, time, and date of 
the transfer of the RIN(s). 

(iv) Additional information related to 
details of the transaction and its terms. 

(c) Beginning with [DATE 60 DAYS 
AFTER PUBLICATION OF THE FINAL 
RULE IN THE FEDERAL REGISTER], 
any party, other than those parties 
covered in paragraphs (a) and (b) of this 
section, that owns RINs must keep all of 
the following records: 

(1) The applicable product transfer 
documents under § 80.1153. 

(2) Copies of all reports submitted to 
EPA under § 80.1152(c). 

(3) Records related to each transaction 
involving the sale, purchase, brokering, 
and trading of RINs, including all of the 
following: 

(i) A list of the RINs 
or transferred. 
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(ii) The parties involved in each 
transaction including the transferor, - 
transferee, and any broker or agent. 

(iii) The location, time, and date of 
the transfer of the RIN(s). 

(iv) Additional information related to 
details of the transaction and its terms. 
(d) The records required under this 

section and under § 80.1153 shall be 
kept for five years from the date they 
were created, except that records related 
to transactions involving RINs shall be 
kept for five years from the date of 
transfer. 

(e) On request by EPA, the records 
required under this section and under 
§ 80.1153 must be made available to the 
Administrator or the Administrator’s 
authorized representative. For records 
that are electronically generated or 
maintained, the equipment or software 
necessary to read the records shall be 
made available; or, if requested by EPA, 
electronic records shall be converted to 
paper documents which shall be 
provided to the Administrator’s 
authorized representative. 


§ 80.1152 What are the reporting 
requirements under the RFS program? 

(a) Beginning with [DATE 60 DAYS 
AFTER PUBLICATION OF THE FINAL 
RULE IN THE FEDERAL REGISTER], 


‘any obligated party as defined in 


§ 80.1106 or exporter of renewable fuel 
that is subject to the renewable fuels 
standard under § 80.1105, and 
continuing for each year thereafter, must 
submit to EPA annual reports that 
contain the information required in this 
section and such other information as 
EPA may require: 

(1) A summary report of the annual 
gasoline volume produced or imported, 
or volume of renewable fuel exported, 
and whether the party is complying on 
a corporate (aggregate) or facility-by- 
facility basis. This report shall include 
all of the following: 

(i) The obligated party’s name. 

(ii) The EPA company registration 
number. 

(iii) The EPA facility registration 
number(s). 

(iv) The production volume of 
finished gasoline, RBOB as defined in 
§ 80.1107(c) and CBOB as defined in 
§ 80.1107(c). 

(v) The renewable volume obligation 
(RVO), as defined in § 80.1127(a) for 
obligated parties and § 80.1130 for 
exporters of renewable fuel, for the 
reporting year. 

(vi) Any deficit RVO carried over from 
the previous year. 

(vii) Any deficit RVO carried into the 
subsequent year. 

(viii) The total number of RINs used 
for compliance. 


(ix) A list of all RINs used for 
compliance. ~ 

(x) Any additional 
the Administrator may require. 

(2) A report documenting each 
transaction of RINs traded between two 
parties, shall include all of the 
following: 

(i) The submitting party’s name. 

’ (ii) The submitter’s EPA company 
registration number. 

(iii) The submitter’s EPA facility 
registration number(s). 

(iv) The compliance period, 

(v) Transaction type a purchase, 
sale). 

(vi) Transaction date. 

(vii) Trading partner’s name. 

(viii) Trading partner’s EPA company 
registration number. 

(ix) Trading partner’s EPA facility 
registration number. 

(x) RINs traded. 

(xi) Any additional information that 
the Administrator may require. 

(3) A report that summarizes RIN 


_activities for a given compliance year 


shall include all of the following - 
information: 

(i) The total prior-years RINs carried 
over into the current year (on an annual 
basis beginning January 1). 

(ii) The total current-year RINS 
acquired. 

(iii) The total prior-years RINs 
acquired. 

(iv) The total current-year RINs sold. 

(v) The total prior-years RINs sold. 

(vi) The total current-year RINs used. 

(vii) The total prior-years RINs used. 

(viii) The total current-year RINs 
expired. 

ix) The total prior-years RINs 
expired. 

x) The total current-year RINs to be 
carried into next year. __ 

(xi) Any additional information that | 
the Administrator may require. 

(4) Reports shall bé submitted on 
forms and following procedures as 
prescribed by EPA. 

(5) Reports shall be submitted by 
February 28 for the previous compliance 

ear. 
, (6) All reports-must be signed and 
certified as meeting all the applicable. 
requirements of this subpart by the 


. owner or a responsible corporate officer 


of the obligated party. 
(b) Beginning with [DATE 60 DAYS 
AFTER PUBLICATION OF THE FINAL 
RULE IN THE FEDERAL REGISTER], 
any producer or importer of a renewable 
fuel that is subject to the renewable 
fuels standard under § 80.1105, and 
continuing for each year thereafter, must 
submit to EPA annual reports that 
contain all of the following information: 
(1) An annual report that includes all 
of the following information on a per- 


batch basis, where “‘batch” means a 
discreet quantity of renewable fuel 
produced and assigned a unique RIN: 

(i) The renewable fuel producer’ s 
name. 

(ii) The EPA company registration 
number. 

(iii) The EPA facility registration 


- number(s). 


(iv) The 34 character RINs generated 

for each batch according to § 80.1126. 
(v) The production date of each batch. 
(vi) The renewable fuel type as 


, ‘defined in § 80.1101(f). 


(vii) Information related to the volume 
of denaturant and applicable 
equivalence value.’ 

(viii) The volume produced. 

(ix) Any additional information the 
Administrator may require. 

(2) A report documenting each 
transaction of RINs traded between two 
parties, shall include all of the following 
information: 

(i) The submitting party’s name. 

(ii) The submitter’s EPA company 
registration number. 

(iii) The submitter’s EPA facility 
registration number(s). 

(iv) The compliance period. 

(v) Transaction type (e.g..purchase, 
sale). 

(vi) Transaction date. 

(vii) Trading partner’s name. 

(viii) Trading partner’s EPA company 
registration number. 

(ix) Trading partner’s EPA facility 
registration number; 

(x) RINs traded. 

(xi) Any additional information the 
Administrator may require. 

(3) A report that summarizes RIN 
activities for a compliance year shall 
include all of the following information: 

(i) The total prior-years RINs carried 
over into the current year (on an annual 
basis beginning January 1). 

(ii) The total current-year RINs 
generated. 

(iii) The total current-year RINS 
acquired. 

(iv) The total prior-years RINs 
acquired. 

(v) The total current-years RINs sold. 

(vi) The total prior-years RINs sold. 

(vii) The total current-years RINs 
expired. 

viii) The total prior-years RINs 
expired. 

ix) The total current-year RINs to be 
carried into next year. 

(x) Any additional information the 
Administrator may require. 

(4) Reports shall be submitted on 
forms and following procedures, as 
prescribed by EPA. 

(5) Reports shall be submitted by 
February 28 for the previous year. 

(6) All reports must be signed and 
certified as meeting all the applicable 
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requirements of this subpart by the __ 
owner or a responsible corporate officer 
of the renewable fuel producer. 

(c) Any party, other than those parties 
covered in paragraphs (a) and (b) of this 
section, who owns RINs must submit to 
EPA annual reports that contain all of 
the following information: 

(1) A report documenting each 
transaction of RINs traded between two 
parties shall include all of the following: 

(i) The submitting party’s name. 

(ii) The submitter’s EPA company 
registration number. 

(iii) The submitter’s EPA facility 
registration number(s). 

(iv) The compliance period. 

(v) Transaction type (e.g. purchase, 
sale). 

(vi) Transaction date. 

(vii) Trading partner's name. 

(viii) Trading partner’s EPA company 
registration number. 

(ix) Trading partner's EPA facility 
registration number, 

(x) RINs traded. 

(xi) Any additional information the 
Administrator may require. 

(2) A report that summarizes RIN 
activities for a compliance year shall 
include all of the following information: 

(i) The total prior-years RINs carried 
over into the current year (on an annual 
basis beginning January 1). 

(ii) The total current-year RINS 
acquired. 

(iii) The total prior-years RINs 
acquired. 

(iv) The total current-years RINs sold. 

(v) The total prior-years RINs sold. 

(vi) The total current-years RINs 
expired. 

(vii) The total prior-years RINs 
expired. 

(viii) The total current-year RINs to be 
carried into next year. 

(ix) Any additional information the 
Administrator may require. 

(3) Reports shall be submitted on 
forms and following procedures as 
prescribed by EPA. 

(4) Reports shall be submitted by 
February 28 for the previous year. 

(5) All reports must be signed and 
certified as meeting all the applicable 
requirements of this subpart by the 
owner or a responsible corporate officer 
of the renewable fuel producer. 


§80.1153 What are the product transfer 
document (PTD) requirements for the RFS 
program? 

(a) Any time that a person transfers 
ownership of renewable fuels subject to 
this subpart, and when RINs continue to 
accompany the renewable fuel, the 
transferor must provide to the transferee 
documents identifying the renewable 
fuel and assigned RINs which include © 


Federal Register/Vol. 71, No, 184/Friday, September 22, 2006/ Proposed Rules 


all of the following information as 
applicable: 

1) The name and address of the 
transferor and transferee. 

(2) The transferor’s and transferee’s 
EPA company registration number. 

(3) The transferor’s and transferee’s 
EPA facility registration number. 

(4) The volume of renewable fuel tha 
is being transferred. ‘ 

(5) The location of the renewable fuel 
at the time of transfer. 

(6) The date of the transfer. 

(7) The RINs assigned to the volume 
of renewable fuel that is being 
transferred. 

(b) Except for transfers to truck 
carriers, retailers or wholesale 
purchaser-consumers, product codes 
may be used to convey the information 
required under paragraphs (a)(1) 
through (a)(4) of this section if such 
codes are clearly understood by each 
transferee. The RIN number required 
under paragraph (a)(7) of this section 
must always appear in its entirety. 


§ 80.1154 What are the provisions for 
renewable fue! producers and importers 
who produce or import less than 10,000 
galions of renewable fuel per year? 

(a) Renewable fuel production 
facilities located within the United 
States that produce less than 10,000 
gallons of renewable fuel each year, and 
importers who import less than 10,000 
gallons of renewable fuel each year, are 
not required to generate RINs or to 
assign RINs to batches of renewable 
fuel. Such producers and importers that 
do not generate and/or assign RINs to 
batches of renewable fuel are exempt 
from the following requirements of 
subpart K, except as stated in paragraph 
(b) of this section: 

(1) The registration requirements of 
§ 80.1150: 

(2) The recordkeeping requirements of 
§ 80.1151; and 

(3) The reporting requirements of 
§ 80.1152. 

(b) Renewable fuel producers and 
importers who produce or import less 
than 10,000 gallons of renewable fuel 
each year and that generate and/or 
assign RINs to batches of renewable fuel 
are subject to the provisions of 
§§ 80.1150 through 80.1152. 


§§ 80.1155-80.1159 [Added and Reserved] 
14. Sections 80.1155 through 80.1159 
are added and reserved. 
15. Sections 80.1160 through 80.1165 
are added to read as follows: 


§80.1160 What acts are prohibited under 
the RFS program? 

(a) Renewable fuels producer or 
importer violation. Except as provided 
in § 80.1154, no person shall produce or 


import a renewable fuel that is not 
assigned the proper RIN value or 
identified by a RIN number as required 
under § 80.1126. 

(b) RIN generation and transfer 
violations. No person shall do any of the 
following: 

(1) Improperly generate a RIN (i.e., 
generate a RIN for which the applicable 
renewable fuel volume was not 


. produced). 


(2) Transfer to any person an invalid 
RIN or a RIN that is not properly 
identified as required under § 80.1125. 

(c) RIN use violations. No person shall 
do any of the following: 

(1) Fail to acquire sufficient RINs, or 
use invalid RINs, to meet the party’s 
renewable fuel obligation under 
§ 80.1127. 

(2) Fail to acquire sufficient RINs to 
meet the party’s renewable fuel 
obligation under § 80.1130. 

(d) Causing a violation. No person 
shall cause another person to commit an 
act in violation of any prohibited act 
under this section. 


§ 80.1161 Who is liable for violations 
under the RFS program? 

(a) Persons liable for violations of 
prohibited acts. (1) Any person who 
violates a prohibition under § 80.1160(a) 
through (c) is liable for the violation of 
that prohibition. 

(2) Any person who causes another 
person to violate a prohibition under 
§ 80.1160(a) through (c) is liable for a 
violation of § 80.1160(d). 

(b) Persons liable for failure to meet 
other provisions of this subpart. (1) Any 
person who fails to meet a requirement 
of any provision of this subpart is liable 
for a violation of that provision. 

(2) Any person who causes another 
person to fail to meet a requirement of 
any provision of this subpart is liable for 
causing a violation of that provision. 

(c) Parent corporation liability. Any 
parent corporation is liable for any 
violation of this subpart that is 
committed by any of its subsidiaries. 

(d) Joint venture liability. Each partner 
to a joint venture is jointly and severally 
liable for any violation of this subpart 
that is committed by the joint venture 
operation. 


§80.1162 [Reserved] 


§ 80.1163 What penalties apply under the 
RFS program? 

(a) Any person who is liable for a 
violation under § 80.1161 is subject a to 
civil penalty of up to $32,500, as 
specified in sections 205 and 211(d) of 
the Clean Air Act, for every day of each 
such violation and the amount of 
economic benefit or savings resulting 
from each violation. 
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(b) Any person liable under 
§ 80.1161(a) for a violation of 
§ 80.1160(c) for failure to meet a 
renewable fuels obligation or causing 
another party to fail to meet a renewable 
fuels obligation during any averaging 
period, is subject to a separate day of 
violation for each day in the averaging 
period. 

(c) Any person liable under 
§ 80.1161(b) for failure to meet, or 
causing a failure to meet, a requirement 
of any provision of this subpart is liable 
for a separate day of violation for each 


day such a requirement remains 
unfulfilled. 


§80.1164 What are the attest en 
requirements under the RFS program? 

In addition to the requirements for 
attest engagements under §§ 80.125 
through 80.133, and other applicable 
attest engagement provisions; the 
following annual attest engagement 
procedures are required under this 
subpart. 

(a) The following attest procedures 
shall be completed for any obligated 
party as stated in § 80.1106(b) or 
exporter of renewable fuel that is subject 
to the renewable fuel standard under 
§ 80.1105: 

(1) Annual summary report. (i) Obtain 
and read a copy of the annual summary 
report required under § 80.1152(a)(1) 
which contains information regarding: 

(A) The obligated party’s volume o 
finished gasoline, reformulated gasoline 
blendstock for oxygenate blending 
(RBOB), and conventional gasoline 
blendstock that becomes finished 
conventional gasoline upon the addition 
of oxygenate (CBOB) produced or 
imported during the reporting year; 

(B) Renewable volume obligation 
(RVO); and 

(C) RINs used for compliance. 

(ii) Obtain documentation of any 


’ volumes of renewable fuel used in 


gasoline during the reporting year; 
compute and report as a finding the 
volumes of renewable fuel represented 
in these documents. 

(iii) Agree the volumes of gasoline 
reported to EPA in the report required 
under § 80.1152(a)(1) with the volumes, 
excluding any renewable fuel volumes, 
contained in the inventory 
reconciliation analysis under § 80.133. 

(iv) Verify that the production volume 
information in the obligated party’s 
annual summary report required under 
§ 80.1152(a)(1) agrees with the volume 
information, excluding any renewable 
fuel volumes, contained in the 
inventory reconciliation analysis under 
§ 80.133. 

(v) Compute and report as a finding 
the obligated party’s RVO, and any 


deficit RVO carried over from the 
previous year or carried into the 
subsequent year, and verify that the 
values agree with the values reported to 
EPA. 

(vi) Obtain documentation for all RINs 
used for compliance during the year 
being reviewed; compute and report as 
a finding the RIN numbers and year of 
generation of RINs represented in these 
documents; and agree with the report to 
EPA. 

(2) RIN transaction report. (i) Obtain 
and read a copy of the RIN transaction 
report required under § 80.1152(a)(2) 
which contains information regarding 
RIN trading transactions. 

(ii) Obtain contracts or other 
documents for all RIN transactions with 
another party during the year being 
reviewed; compute and report as a 
finding the transaction types, 
transaction dates and RINs traded; and 
agree with the report to EPA. 

(3) RIN activity report. (i) Obtain and 
read a copy of the RIN activity report 
required under § 80.1152(a)(3) which 
contains information regarding RIN 
activity for the compliance year. 

(ii) Obtain documentation of all RINs 
acquired, used for compliance 
(including current-year RINs used and 
previous-year RINs used) transferred, 
sold, and expired during the year being 
reviewed; compute and reportasa 
finding the total RINs acquired, used for 
compliance, transferred, sold, and 
expired as represented in these 
documents; and agree with the report to 


A. 

(b) The following attest procedures 
shall be completed for any renewable 
fuel producer: 

(1) Annual batch report. (i) Obtain 
and read a copy of the annual batch 
report required under § 80.1152{b)(1) 
which contains information regarding 
renewable fuel batches. 

(ii) Obtain production data for each 
renewable fuel batch produced during 
the year being reviewed; compute and 
report as a finding the RIN numbers, 
production dates, types, volumes of 
denaturant and applicable equivalence 
values, and production volumes for 
each batch; and agree with the report to 
EPA. 


(iii) Verify that the proper number of . 


RINs were generated for each batch of - 
renewable fuel produced, as required 
under § 80.1126. 

(iv) Obtain product transfer 
documents for each renewable fuel 
batch produced during the year being 
reviewed; report as a finding any 
product transfer document that did not 
include the RIN for the batch. 

(2) RIN transaction report. (i) Obtain 
and read a copy of the RIN transaction 


report required under § 80.1152(b)(2) 
which contains information regarding 
RIN trading transactions. 

(ii) Obtain contracts or other 
documents for all RIN transactions with 
another party during the year being 
reviewed; compute and report as a 
finding the transaction types, 
transaction dates, and the RINs traded; 
and agree with the report to EPA. 

(3) RIN activity report. (i) Obtain and 
read a copy of the RIN activity report 
required under § 80.1152(b)(3) which 
contains information regarding RIN 
activity for the compliance year. 

(ii) Obtain documentation of all RINs 
owned (including RINs created and 
acquired), transferred, sold and expired 
during the year being reviewed; 
compute and report as a finding the 
total RINs owned, transferred, sold and 
expired as represented in these 
documents; and agree with the report to 
EPA. 

(c) For each averaging period, each 
party subject to the attest engagement 
requirements under this section shall 
cause the reports required under this 
section to be submitted to EPA by May 
31 of each year. 


§80.1165 What are the additional 
requirements under this subpart for 
gasoline produced at foreign refineries? 

(a) Definitions. The following 
definitions apply for this section: 

(1) Foreign refinery is a refinery that 
is located outside the United States, the 
Commonwealth of Puerto Rico, the U.S. 
Virgin Islands, Guam, American Samoa, 
and the Commonwealth of the Northern 
Mariana Islands (collectively referred to 
in this section as ‘‘the United States’’). 

(2) Foreign refiner is a person that 
meets the definition of refiner under 
§ 80.2(i) for a foreign refinery. 

(3) RFS-FRGAS is gasoline produced 
at a foreign refinery that has received a 
small refinery exemption under 
§ 80.1141 or a small refiner exemption 
under § 80.1142 that is imported into 
the United States. 

(4) Non-RFS-FRGAS is one of the 
following: 

(i) Gasoline produced at a foreign 
refinery that has received a small 
refinery exemption under § 80.1141 ora 
small refiner exemption under § 80.1142 
that is not imported into the United 
States. 

(ii) Gasoline produced at a foreign 
refinery that has not received a small 
refinery exemption under § 80.1141 or 
smal] refiner exemption under 
§ 80.1142. 

(b) General requirements for RFS- 
FRGAS foreign small refiners. (1) A 
foreign refiner that has a small refinery 
exemption under § 80.1141 or a small 
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refiner exemption under § 80.1142 must 
designate, at the time of production, 
each batch of gasoline produced at the 
foreign refinery that is exported for use 
in the United States as RFS-FRGAS; 
and 

(2) Meet all requirements that apply to 
refiners who have received a small 
refinery or small refiner exemption 
under this subpart. 

(c) Designation, foreign refiner 
certification, and product transfer 
documents. (1) Any foreign refiner that 
has received a small refinery exemption 
under § 80.1141 or a small refiner 
exemption under § 80.1142 must 
designate each batch of RFS-FRGAS as 
such at the time the gasoline is 
produced. 

(2) On each occasion when RFS— 
FRGAS is loaded onto a vessel or other 
transportation mode for transport to the 
United States, the foreign refiner shall 
prepare a certification for each batch of 
RFS-FRGAS that meets the following 
requirements: 

(i) The iiRidaiitons shall include the 
report of the independent third party 
under paragraph (d) of this section, and 
the following additional information: 

(A) The name and EPA registration 
number of the refinery that produced 
the RFS-FRGAS; 

(B) [Reserved] 

(ii) The identification of the gasoline 
as RFS-FRGAS; and, 

(iii) The volume of RFS-FRGAS being 
transported, in gallons. 

(3) On each occasion when any 
person transfers custody or title to any 
RFS-—FRGAS prior to its being imported 
into the United States, it must include 
the following information as part of the 
product transfer document information: 

(i) Designation of the gasoline as RFS— 
FRGAS; and 

(ii) The certification required under 
paragraph (c)(2) of this section. 

(d) Load port independent testing and 
refinery identification. (1) On each 
occasion that RFS-FRGAS is loaded 
onto a vessel for transport to the United 
States the small foreign refiner shall 
have an independent third party: - 

(i) Inspect the vessel prior to loading 
and determine the volume of any tank 
bottoms; 

(ii) Determine the volume of RFS— 
FRGAS loaded onto the vessel 
(exclusive of any tank bottoms before 
loading); 

(iii) Obtain the EPA-assigned © 
registration number of the foreign 
refinery; 

(iv) Determine the name and country 
of registration of the vessel used to 
transport the RFS-FRGAS to the United 
States; 


(v) Determine the date and time the 
vessel departs the port serving the 
foreign refinery; and 

(vi) Review original documents that 
valiout movement and storage of the 
RFS-FRGAS from the foreign refinery to 
the load port, and from this review 
determine: 

(A) The refinery at which the RFS- 
FRGAS was produced; and 

(B) That the RFS-FRGAS remained 
segregated from Non-RFS—FRGAS and 
other RFS-FRGAS produced at a 
different refinery. 

(2) The independent third party shall 
submit a report to: 

(i) The foreign small refiner 
containing the information required 
under paragraph (d)(1) of this section, to 
accompany the product transfer 


- documents for the vessel; and 


(ii) The Administrator containing the 
information required under paragraph 
(d)(1) of this section, within thirty days 
following the date of the independent 
third party’s inspection. This report 
shall include a description of the 
method used to determine the identity 
of the refinery at which the gasoline was 
produced, assurance that the gasoline 
remained segregated as specified in 
paragraph (i)(1) of this section, and a 
description of the gasoline’s movement 
and storage between production at the 
source refinery and vessel loading. 

(3) The independent third party must: 

(i) Be approved in advance by EPA, 
based on a demonstration of ability to 
perform the procedures required in this 


-paragraph (d); 


(ii) Be independent under the criteria 
specified in § 80.65(e)(2)(iii); and 

(iii) Sign a commitment that contains 
the provisions specified in paragraph (f) 
of this section with regard to activities, 
facilities, and documents relevant to 
compliance with the requirements of 
this paragraph (d). 

- (e) Comparison of load port and port 
of entry testing. (1)(i) Any small foreign 
refiner and any United States importer 
of RFS—FRGAS shall compare the 
results from the load port testing under 
paragraph (d) of this section, with the 
port of entry testing as reported under 
paragraph (j) of this section, for the 
volume of gasoline, except as specified 
in paragraph (e)(1)(ii) of this section. 

éi i) Where a vessel transporting RFS— 

FRGAS off loads this gasoline at more 
than one United States port of entry, the 
requirements of paragraph (e)(1)(i) of 
this section do not apply at subsequent 
ports.of entry if the United States © 
importer obtains a certification from the 
vessel owner that the requirements of 
paragraph (e)(1)(i) of this section were 
met and that the vessel has not loaded 
any gasoline or blendstock between the 


first United States port of entry and the 
subsequent port of entry. 

(2) If the temperature-corrected 
volumes determined at the port of entry 
and at the load port differ by more than 
one percent, the United States importer 
shall include the volume of gasoline 
from the importer’s RFS compliance 
calculations. 

(f) Foreign refiner commitments. Any 
smali foreign refiner shall commit to 
and comply with the provisions 
contained in this paragraph (f) as.a 
condition to being approved for a small 
refinery or small refiner exemption 
under this subpart. 

(1) Any United States Environmental. 
Protection Agency inspector or auditor 
must be given full, complete and 
immediate access to conduct 
inspections and audits of the foreign 
refinery. 

(i) Inspections and audits may be 
either announced in advance by EPA, or 
unannounced. 

(ii) Access will be provided to any 
location where: 

(A) Gasoline is produced; 

(B) Documents related to refinery 
operations are kept; and 

(C) RFS-FRGAS is stored or 
transported between the foreign refinery 
and the United States, including storage 
tanks, vessels and pipelines. 

(iii) Inspections and audits may be by 
EPA employees or contractors to EPA. 

(iv) Any documents requested that are 
related to matters covered by 
inspections and audits must be 
provided to an EPA inspector or auditor 
on request. 

(v) Inspections and audits by EPA 
may include review and copying of any 
documents related to: 

(A) The volume of RFS-FRGAS; 

(B) The proper classification of 
gasoline as being RFS—FRGAS or as not 
being RFS—FRGAS; 

(C) Transfers of title or custody to 
RFS—FRGAS; 

(D) Testing of RFS-FRGAS; and 

(E) Work performed and reports 
prepared by independent third parties 
and by independent auditors under the 
requirements of this section, including 
work papers. 

(vi) Inspections and audits by EPA 
may include interviewing employees. 

(vii) Any employee of the foreign 
refiner must be made available for 
interview by the EPA inspector or 
auditor, on request, within a reasonable 
time period. 

(viii) English language translations of 
any documents must be provided to an 
EPA inspector or auditor, on request, 
within 10 working days. 

(ix) English language interpreters 
must be provided to accompany EPA 
inspectors and auditors, on request. 
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(2) An agent for service of process 
located in the District of Columbia shall 
be named, and service on this agent 
constitutes service on the foreign refiner 
or any employee of the foreign refiner 
for any action by EPA or otherwise by 
the United States related to the 
requirements of this subpart. 

(3) The forum for any civil or criminal 
enforcement action related to the 
provisions of this section for violations 
of the Clean Air Act or regulations 
promulgated thereunder shall be 
governed by the Clean Air Act, 


- including the EPA administrative forum 


where allowed under the Clean Air Act. 

(4) United States substantive and 
procedural laws shall apply to any civil 
or criminal enforcement action against 
the foreign refiner or any employee of 
the foreign refiner related to the 


_ provisions of this section. 


(5) Submitting an application for a 
small refinery or small refiner 
exemption, or producing and exporting 
gasoline under such exemption, and all 
other actions'to comply with the 
requirements of this subpart relating to 
such exemption constitute actions or 
activities covered by and within the 
meaning of the provisions of 28 U.S.C. 
1605(a)(2), but solely with respect to 
actions instituted against the foreign 
refiner, its agents and employees in any 
court or other tribunal in the United 
States for conduct that violates the 
requirements applicable to the foreign 
refiner under this subpart, including 
conduct that violates the False 
Statements Accountability Act of 1996 
(18 U.S.C. 1001) and section 113(c)(2) of 
the Clean Air Act (42 U.S.C. 7413). 

(6) The foreign refiner, or its agents or 
employees, will not seek to detain or to 


- impose civil or criminal remedies 


against EPA inspectors or auditors, 
whether EPA employees or EPA 
contractors, for actions performed 
within the scope of EPA employment 
related to the provisions of this section. 

(7) The commitment required by this 
paragraph (f) shall be signed by the 
owner or president of the foreign refiner 
business. 

(8) In any case where RFS-FRGAS 
produced at a foreign refinery is stored 
or transported by another company 
between the refinery and the vessel that 
transports the RFS—FRGAS to the 
United States, the foreign refiner shall 
obtain from each such other company a 
commitment that meets the 
requirements specified in paragraphs 
(f)(1) through (f)(7) of this section, and 
these commitments shall be included in 
the foreign refiner’s application for a 
small refinery or small refiner 
exemption under this subpart. 


(g) Sovereign immunity. By 
submitting an application for a small 
refinery or small refiner exemption 
under this subpart, or by producing and 
exporting gasoline to the United States 
under such exemption, the foreign 
refiner, and its agents and employees, 
without exception, become subject to 
the full operation of the administrative 
and judicial enforcement powers and 
provisions of the United States without 
limitation based on sovereign immunity, 
with respect to actions instituted against 
the foreign refiner, its agents and 
employees in any court or other tribunal 
in the United States for conduct that 
violates the requirements applicable to 
the foreign refiner under this subpart, 
including conduct that violates the 
False Statements Accountability Act of 
1996 (18 U.S.C. 1001) and section 
113(c)(2) of the Clean Air Act (42 U.S. ce. 
7413). 

(h) Bond posting. Any foreign refiner 
shall meet the requirements of this 
paragraph (h) as a condition to approval 
as benzene foreign refiner under this 
subpart. 

(1) The foreign refiner shall post a 
bond of the amount calculated using the 
following equation: 


Bond = G * $0.01 


Where: 

Bond = Amount of the bond in United States 
dollars. 

G = The largest volume of gasoline produced 
at the foreign refinery and exported to 
the United States, in gallons, during a 
single calendar year among the most 
recent of the following calendar years, 
up to a maximum of five calendar years: 
the calendar year immediately preceding 
the date the refinery’s application is 
submitted, the calendar year the 
application is submitted, and each 
succeeding calendar year. 


(2) Bonds shall be posted by: 

(i) Paying the amount of the bond to 
the Treasurer of the United States; 

(ii) Obtaining a bond in the proper 
amount from a third party surety agent 
that is payable to satisfy United States 
administrative or judicial judgments 
against the foreign refiner, provided 
EPA agrees in advance as to the third 
party and the nature of the surety 
agreement; or 

(iii) An alternative commitment that 
results in assets of an appropriate 
liquidity and value being readily 
available to the United States, provided 
EPA agrees in advance as to the 
alternative commitment. 

(3) Bonds posted under this paragraph 
(h) shall— 

(i) Be used to satisfy any judicial 
judgment that results from an 
administrative or judicial enforcement 
action for conduct in violation of this 


subpart, including where such conduct 
violates the False Statements 
Accountability Act of 1996 (18 U.S.C. 
1001) and section 113(c)(2) of the Clean 
Air Act (42 U.S.C. 7413); 

(ii) Be provided by a corporate surety 
that is listed in the United States — 
Department of Treasury Circular 570 
“Companies Holding Certificates of 
Authority as Acceptable Sureties on 
Federal Bonds” and 

(iii) Include a commitment that the 
bond will remain in effect for at least 
five years following the end of latest 
annual reporting period that the foreign 
refiner produces gasoline pursuant to 
the requirements of this subpart. 

(4) On any occasion a foreign refiner 
bond is used to satisfy any judgment, 
the foreign refiner shall increase the - 
bond to cover the amount used within 
90 days of the date the bond is used. 

(5) If the bond amount for a foreign 
refiner increases, the foreign refiner 
shall increase the bond to cover the 
shortfall within 90 days of the date the 
bond amount changes. If the bond 
amount decreases, the foreign refiner 
may reduce the amount of the bond 
beginning 90 days after the date the 
bond amount changes. 

(i) English language reports. Any 
document submitted to EPA by a foreign 
refiner shall be in English language, or 
shall include an English language 
translation. 

(j) Prohibitions. (1) No person may 
combine RFS—FRGAS with any Non- 
RFS—FRGAS, and no person may 
combine RFS—FRGAS with any RFS- 
FRGAS produced at a different refinery, 
until the importer has met all the 
requirements of paragraph (k) of this 
section. 

(2) No foreign refiner or other person 
may cause another person to commit an 
action prohibited in paragraph (j)(1) of 
this section, or that otherwise violates 
the requirements of this section. 

(k) United States importer 
requirements. Any United States 
importer of RFS-FRGAS shall meet the 
following requirements: 

(1) Each batch of imported RFS— 
FRGAS shall be classified by the 
importer as being RFS—FRGAS. 

(2) Gasoline shall be classified as 
RFS-FRGAS according to the 
designation by the foreign refiner if this 
designation is supported by product 
transfer documents prepared by the 
foreign refiner as required in paragraph 
(c) of this section. Additionally, the 
importer shall comply with all 
requirements of this subpart applicable 
to importers. 

(3) For each gasoline batch classified 
as RFS—-FRGAS, any United States 
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importer shall have an independent 
third party: 

(i) Determine the volume of gasoline 
in the vessel; 

(ii) Use the foreign refiner’s RFS— 
FRGAS certification to determine the 
"name and EPA-assigned registration 
number of the foreign refinery that 
produced the RFS-FRGAS; 

(iii) Determine the name and country 
of registration of the vessel used to 
transport the RFS-FRGAS to the United 
States; and 

(iv) Determine the date and time the 
vessel arrives at the United States port 
of entry. 

(4) Any importer shall submit reports 
within 30 days following the date any 
vessel transporting RFS-FRGAS arrives 
at the United States port of entry to: 

(i) The Administrator containing the 
information determined under 
paragraph (k)(3) of this section; and 

(ii) The foreign refiner containing the 
information determined under 
paragraph (k)(3)(i) of this section, and 
including identification of the port at 
which the product was off loaded. 

(5) Any United States importer shall 
meet all other requirements of this 
subpart for any imported gasoline that is 
not classified as RFS-FRGAS under 
paragraph (k)(2) of this section. 

(1) Truck imports of RFS-FRGAS 
produced at a foreign refinery. (1) Any 
refiner whose RFS—FRGAS is 
transported into the United States by 
truck may petition EPA to use 
alternative procedures to meet the 
following requirements: 

(i) Certification under paragraph (c)(2) 
of this section; 

(ii) Load port and port of entry testing 
under paragraphs (d) and (e) of this 
section; and 

(iii) Importer testing under paragraph 
(k)(3) of this section. 

(2) These alternative procedures must 
ensure RFS—FRGAS remains segregated 
from Non-RFS-FRGAS until it is 
imported into the United States. The 
petition will be evaluated based on 
whether it adequately addresses the 
following: 

(i) Provisions for monitoring pipeline 
shipments, if applicable, from the 
refinery, that ensure segregation of RFS— 
FRGAS from that refinery from all other 
gasoline. 

(ii) Contracts with any terminals and/ 
or pipelines that receive and/or 
transport RFS—FRGAS that prohibit the 
commingling of RFS-FRGAS with Non- 
RFS-FRGAS or RFS—FRGAS from other 
foreign refineries. 

(iii) Attest procedures to be conducted 
annually by an independent third party 
that review loading records and import 
documents based on volume 


reconciliation, or other criteria, to 
confirm that all RFS-FRGAS remains 
segregated throughout the distribution 
system. 

(3) The petition required by this 
section must be submitted to EPA along 
with the application for a small refinery 
or small refiner exemption under this 
subpart. 

(m) Additional attest requirements for 
importers of RFS-FRGAS. Importers of 
RFS—FRGAS, for each annual 
compliance period, must arrange to 
have an attest engagement performed of 
the underlying documentation that 


- forms the basis of any report or 


document required under this subpart. 
The attest engagement must comply 
with the procedures and requirements 
that apply to importers under §§ 80.125 
through 80.130, and other applicable 
attest engagement provisions, and must 
be submitted to the Administrator of 
EPA by August 31 of each year for the 
prior annual compliance period. The 
following additional procedures shall be 
carried out for any importer of RFS— 
FRGAS. 

(1) Obtain listings of all tenders of 
RFS-—FRGAS. Agree the total volume of 
tenders from the listings to the gasoline 
inventory reconciliation analysis in 
§ 80.128(b), and to the volumes 
determined by the third party under 
paragraph (d) of this section. 

(2) For each tender under paragraph 


(m)(1) of this section, where the gasoline 


is loaded onto a marine vessel, report as 
a finding the name and country of 
registration of each vessel, and the 
volumes of RFS-FRGAS loaded onto 
each vessel. 

(3) Select a sample from the list of 
vessels identified in paragraph (m)(2) of 
this section used to transport RFS—— 
FRGAS, in accordance with the 
guidelines in § 80.127, and for each 
vessel selected perform the following: 

(i) Obtain the report of the 
independent third party, under 
paragraph (d) of this section, and of the 


United States importer under paragraph * 


(k) of this section. ’ 
(A) Agree the information in these 
reports with regard to vessel 
identification and gasoline volume. 
(B) Identify, and report as a finding, _ 
each occasion the load port and port of 


entry volume results differ by more than 


the amount allowed in paragraph (e) of 
this section, and determine whether the 
foreign refiner adjusted its refinery 


calculations as required in paragraph (e) 


of this section. 

(ii) Obtain the documents used by the 
independent third party to determine 
transportation and storage of the RFS— 
FRGAS from the refinery to the load 


port, under paragraph (d) of this section. 


Obtain tank activity records for any 
storage tank where the RFS—FRGAS is 
stored, and pipeline activity records for 
any pipeline used to transport the RFS— 
FRGAS prior to being loaded onto the 
vessel. Use these records to determine 
whether the RFS—FRGAS was produced 
at the refinery that is the subject of the 
attest engagement, and whether the 
RFS—FRGAS was mixed with any Non- 
RFS-—FRGAS or any RFS—-FRGAS 
produced at a different refinery. 

(4) Select a sample from the list of 
vessels identified in paragraph (m)(2) of 
this section used to transport RFS— 
FRGAS, in accordance with the 
guidelines in § 80.127, and for each 
vessel selected perform the following: 

(i) Obtain a commercial document of 
general circulation that lists vessel 
arrivals and departures, and that 
includes the port and date of departure 
of the vessel, and the port of entry and 
date of arrival of the vessel. 

(ii) Agree the vessel’s departure and 
arrival locations and dates from the 
independent third party and United 
States importer reports to the 
information contained in the 
commercial document. 

(5) Obtain separate listings of all 
tenders of RFS—FRGAS, and perform the 
following: 

(i) Agree the volume of tenders from 
the listings to the gasoline inventory 
reconciliation analysis in § 80.128(b). 

(ii) Obtain a separate listing of the 
tenders under this paragraph (m)(5) 
where the gasoline is loaded onto a 
marine vessel. Select a sample from this 
listing in accordance with the 
guidelines in § 80.127, and obtain a 
commercial document of general 
circulation that lists vessel arrivals and 
departures, and that includes the port 
and date of departure and the ports and 
dates where the gasoline was off loaded 
for the selected vessels. Determine and 
report as a finding the country where 
the gasoline was off loaded for each 
vessel selected. 

(6) In order to complete the 
requirements of this paragraph (m) an 
auditor shall: 

(i) Be independent of the foreign 
refiner or importer; 

(ii) Be licensed as a Certified Public 
Accountant in the United States and a 
citizen of the United States, or be 
approved in advance by EPA based on 
a demonstration of ability to perform the 
procedures required in §§ 80.125 
through 80.130 and this paragraph (m); 
and 

(iii) Sign a commitment that contains 
the provisions specified in paragraph (f) 
of this section with regard to activities 

and documents relevant to compliance 


: 
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with the requirements of §§ 80.125 
through 80.130 and this paragraph (m). 

(n) Withdrawal or suspension of 
foreign refiner status. EPA may 


’ withdraw or suspend a foreign refiner’s 


small refinery or small refiner 
exemption where— 

(1) A foreign refiner fails to meet any 
requirement of this section; 

2) A foreign government fails to 
allow EPA inspections as provided in 
paragraph (f)(1) of this section; 

(3) A foreign refiner asserts a claim of, 
or aright to claim, sovereign immunity 
in an action to enforce the requirements 
in this subpart; or 

(4) A foreign refiner fails to pay a civil 
or criminal penalty that is not satisfied 
using the foreign refiner bond specified 
in paragraph (g) of this section. 

o) Additional requirements for 
applications, reports and certificates. _ 
Any application for a small refinery or 
small refiner exemption, alternative 


' procedures under paragraph (1) of this 


section, any report, certification, or 
other submission required under this 
section shall be— 

(1) Submitted in accordance with - 
procedures specified by the 
Administrator, including use of any 
forms that may be specified by the 
Administrator. 


(2) Be signed by the president or 


owner of the foreign refiner company, or 


by that person’s immediate designee, 
and shall contain the following 
declaration: ‘‘I hereby certify: (1) That I 
have actual authority to sign on behalf 
of and to bind [NAME OF FOREIGN 
REFINER] with regard to all statements 
contained herein; (2) that I am aware 


that the information contained herein is 
being Certified, or submitted to the 


United States Environmental Protection 
Agency, under the requirements of 40 
CFR part 80, subpart K, and that the 


information is material for determining 
compliance under these regulations; and 
(3) that I have read and understand the 
information being Certified or 
submitted, and this information is true, 
complete and correct to the best of my 
knowledge and belief after I have taken . 
reasonable and appropriate steps to 
verify the accuracy thereof. | affirm that 
I have read and understand the 
provisions of 40 CFR part 80, subpart K, 
including 40 CFR 80.1165 apply to 
[NAME OF FOREIGN REFINER]. 
Pursuant to Clean Air Act section 113(c) 
and 18 U.S.C. 1001, the penalty for 
furnishing false, incomplete or 
misleading information in this 
certification or submission is a fine of 
up to $10,000 U.S., and/or 
imprisonment for up to five years.” 


{FR Doc. 06-7887 Filed 9—21—06; 8:45 am] 
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DEPARTMENT OF THE INTERIOR proposals for early- and.late-season © excerpted from various reports was 
fut migratory bird hunting regulations and _included in the August 24 supplemental 
Fish and Wildlife Service the regulatory alternatives for the 2006— _ proposed rule. For more detailed 
07 duck hunting season. The May 30 information on methodologies and 
50 CFR Part 20 supplement also provided detailed results, complete copies of the various 
RIN 1018-AU42 information on the 2006-07 regulatory _ reports are available at the address 
schedule and announced the Service indicated under ADDRESSES or from our 
Migratory Bird Hunting; Final Migratory Bird Regulations Committee | Web site at hitp:// 
Frameworks for Late-Season Migratory migratorybirds.fws.gov. 
n June 21 and 22, we held open 5 : 

meetings with the Flyway Review of Public Comments and 
AGENCY: Fish and Wildlife Service, “ Consultants, at which the participants Flyway Council Recommendations 
Interior. reviewed information on the current The preliminary proposed 
ACTION: Final rule. status of migratory shore and upland. _ rulemaking, which appeared in the 

; at : game birds and developed April 11, 2006, Federal Register, 
SUMMARY: The Fish and Wildlife Service ;ecommendations for the 2006-07 opened the public comment period for. 
(Service or we) prescribes final late- regulations for these species plus migratory game bird hunting 
season frameworks from which States regulations for migratory game birds in _ regulations. The supplemental proposed 
may select season dates, limits, and Alaska, Puerto Rico, and the Virgin rule, which appeared in the May 30, 


other options for the 2006-07 migratory _[s]ands; special September waterfowl 2006, Federal Register, discussed the 
bird hunting seasons. These late seasons _ seasons in designated States; special sea regulatory alternatives for the 2006-07 


include most waterfowl seasons, the duck seasons in the Atlantic Flyway; duck hunting season. Late-season 
earliest of which commences on : and extended falconry seasons. In comments are summarized below and 
September 23, 2006. The effect of this addition, we reviewed and discussed numbered in the order used in the April 
final rule is to facilitate the States’ preliminary information on the status of 11 Federal Register. We have included 
selection of hunting seasons and to waterfowl as it relates to the only the numbered items pertaining to 
further the annual establishment of the — development and selection of the late-season issues for which we received 
— migratory bird hunting regulatory packages for the 2006-07 written comments. Consequently, the 
regulations. regular waterfowl seasons. issues do not follow in direct numerical 
DATES: This rule takes effect on On July 28, 2006, we published in the or alphabetical order. : 
Federal Register (71 FR 43008) a third We received recommendations from 
September 22, 2006. Bi 
¢ ; document specifically dealing with the _all four Flyway Councils. Some 
ADDRESSES: States should send their P y 8 etd 
proposed frameworks for early-season recommendations supported 

season selections to: Chief, Division of 
115. regulations. In the August 29, 2005, continuation of last year’s frameworks. 
Federal Register (71 FR 51406), we Due to the comprehensive nature of the 

‘ Apts g ublished final frameworks for earl annual review of the frameworks 
Interior, ms MBSP—4107—ARLSQ, 1849 P y 
C Street. NW.. Washineton. DC 20240 migratory bird hunting seasons from performed by the Councils, support for 
which wildlife conservation agency continuation of last year’s frameworks is 
od officials from the States, Puerto Rico, assumed for items for which no 
room 4107, 4501 N. Fairfax Drive and the Virgin Islands selected 2006-07 recommendations were received. 
‘Midtncihin Winttinin. ‘ early-season hunting dates, hours, areas, Council recommendations for changes 

shinee Ta TREN 4 and limits. On August 31, 2006, we in the frameworks are summarized 
FOR FURTHER INFORMATION CONTACT: published a final rule in the Federal below. 


Brian Millsap, Chief, or Ron W. Kokel, 
Division of Migratory Bird Management, 
U.S. Fish and Wildlife Service, (703) 
358-1714. 


Register (71 FR 51930) amending ieaici 
subpart K of title 50 CFR part 20 to set ; ped ALS: 
hunting seasons, hours, areas, and limits | Written Comments: An individual 


for early seasons. commenter protested the entire 
SUPPLEMENTARY INFORMATION: - On July 26-27, 2006, we held open .._ migratory bird hunting regulations 
. meetings with the Flyway Council process, the killing of all migratory 

Serer nee a ere Consultants, at which the participants _ birds, and the Flyway Council process. 

On April 11, 2006, we published in reviewed the status of waterfowl and Service Response: Our long-term 
the Federal Register (71 FR 18562) a developed recommendations for the objectives continue to include providing 
proposal to amend 50 CFR part 20. The 2996-07 regulations for these species. opportunities to harvest portions of 
proposal provided a background and On August 24, 2006, we published in certain migratory game bird populations 


overview of the migratory bird hunting _the Federal Register (71 FR 50224) the —_ and to limit harvests to levels 
regulations process, and dealt with the proposed frameworks for the 2006-07 compatible with each population’s 


establishment of seasons, limits, _ late-season migratory bird hunting ability to maintain healthy, viable 
proposed regulatory alternatives for the regulations. numbers. Having taken into account the 
2006-07 duck hunting season, and other This document establishes final zones of temperature and the 
regulations for hunting migratory game —_ frameworks for late-season migratory distribution, abundance, economic 


birds under §§ 20.101 through 20.107, bird hunting regulations for the 2006-07 value, breeding habits, and times and 

20.109, and 20.110 of subpart K. Major _ season. We will publish State selections _ lines of flight of migratory birds, we 

steps in the 2006-07 regulatory cycle in the Federal Register as amendments _ believe that the hunting seasons 

relating to open public meetings and to §§ 20.101 through 20.107, and 20.109 _ provided herein are compatible with the 

Federal Register notifications were also __ of title 50 CFR part 20. current status of migratory bird 

identified in the April 11 proposed rule. : populations and long-term population 
On May 30, 2006, we published in the Population Status and Harvest goals. 

Federal Register (71 FR 30786) a second A brief summary of information on Additionally, we are obligated to, and 

document providing supplemental _ the status and harvest of waterfowl do, give serious consideration to all 


& 
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information received as public 
comment. While there are problems 
inherent with any type of representative 
management of public-trust resources, 
we believe that the Flyway-Council 
system of migratory bird management 
has been a longstanding example of 
State-Federal cooperative management 
since its establishment in 1952. 
However, as always, we continue to 
seek new ways to streamline and 
improve the process. 


1. Ducks: 


Categories used to discuss issues 
related to duck harvest management are: 
(A) Harvest Strategy Considerations, (B) 
Regulatory Alternatives, (C) Zones and 
Split Seasons, and (D) Special Seasons/ 
Species Management. The categories 
correspond to previously published 
issues/discussion, and only those 
containing recommendations are 
discussed below. 


A. Harvest Strategy Considerations 


Council Recommendations: The 
Atlantic and Pacific Flyway Councils 
and the Upper- and Lower-Region 
Regulations Committees of the 
Mississippi Flyway Council 
recommended the adoption of the 
“liberal” regulatory alternative. 

The Central Flyway Council also 
recommended the “‘liberal’’ alternative. 
However, as part of their Hunter’s 
Choice experiment, they recommended 
the following bag limits: 
~ In Colorado, Montana, Nebraska, New 
Mexico, and Oklahoma, the daily bag 
limit would be six ducks, with species 
and sex restrictions as follows: Five 
mallards (no more than two of which 
may be females), two redheads, two 
scaup, two wood ducks, one pintail, one 
mottled duck, and one canvasback. For 
pintails and canvasbacks, the season 
length would be 39 days, which may be 
split according to applicable zones/split 
duck hunting configurations approved 
for each State. 

In Kansas, North Dakota, South 
Dakota, Texas, and Wyoming, the daily 
bag limit would be five ducks, with 
species and sex restrictions as follows: 
Two scaup, two redheads, and two 
wood ducks, and only one from the 
following group—hen mallards, mottled 
ducks, pintails, canvasbacks. 

Service Response: We are continuing 
development of an Adaptive Harvest 
Management (AHM) protocol that 
would allow hunting regulations to vary 
among Flyways in a manner that 
recognizes each Flyway’s unique 
breeding-ground derivation of mallards. 
For the 2006 hunting season, we believe 
that the prescribed regulatory choice for 
the Mississippi, Central, and Pacific 


Flyways should continue to depend on 
the status of midcontinent mallards. We 
also recommend that the regulatory 
choice for the Atlantic Flyway continue 
to depend on the status of eastern 
mallards. Investigations of the dynamics 
of western mallards (and their potential 
effect on regulations in the West) are 
continuing; therefore we are not yet 
prepared to recommend an AHM 
protocol for this mallard stock. 

For the 2006 hunting season, we are 
continuing to consider the same 
regulatory alternatives as those used last 
year. The nature of the restrictive, 
moderate, and liberal alternatives has 
remained essentially unchanged since 
1997, except that extended framework 
dates have been offered in the moderate 
and liberal regulatory alternatives since 
2002. Also, we agreed in 2003 to place 
a constraint on closed seasons in the 
western three Flyways whenever the 
midcontinent mallard breeding- 
population size (traditional survey area — 
plus Minnesota, Michigan, and 
Wisconsin) is 25.5 million. 

Optimal AHM strategies for the 2006 
hunting season were calculated using: 
(1) Harvest-management objectives 
specific to each mallard stock; (2) the 
2006 regulatory alternatives; and (3) 
current population models and 
associated weights for midcontinent and 
eastern mallards. Based on this year’s 
survey results of 7.86 million 
midcontinent mallards (traditional 
survey area plus Michigan, Minnesota, 
and Wisconsin), 4.45 million ponds in 
Prairie Canada, and 899,000 eastern 
mallards, we believe the appropriate 
regulatory choice for all four Flyways is 
the ‘‘liberal”’ alternative. 

Therefore, we concur with the 
recommendations of the Atlantic, 
Mississippi, Central, and Pacific Flyway 
Councils regarding selection of the 
“liberal” regulatory alternative and 
propose to adopt the “‘liberal”’ 
regulatory alternative, as described in 
the May 30 Federal Register. 

Regarding Hunter’s Choice, we 
support the Central Flyway Council’s 
recommendation to initiate a 3-year 
evaluation of the Central Flyway’s 
Hunter’s Choice duck bag limit this 
year. The Central Flyway’s Hunter’s 
Choice regulations are intended to limit 
harvest on pintails and canvasbacks in 
a manner similar to the season-within- 
a-season regulations. Hunter’s Choice 
regulations should also reduce harvests 
of mottled ducks and hen mallards, 
while maintaining full hunting 
opportunity on abundant species such 
as drake mallards. For the species 
included in the aggregate bag limit, the 
harvest of one species is intended to 
“buffer” the harvest of the others, thus 


. Teducing the harvest of all species 


- canvasbacks in season-within-a-season 


_ Pacific Flyway Councils and the Upper- 


_ Committees of the Mississippi Flyway 


included in the one-bird category. The 
Central Flyway has accumulated 4 years 
of baseline information on harvests 
resulting from “‘season-within-a-season”’ 
regulations in the Central Flyway; the 
season length for pintails and 


States under the “liberal’’ alternative 
will be 39 days. 

Five States (Kansas, North Dakota, 
South Dakota, Texas, and Wyoming) 
have been randomly assigned to 
Hunter’s Choice regulations and the 
remaining five States (Colorado, 
Montana, Nebraska, New Mexico, and 
Oklahoma) will serve as controls 
(season-within-a-season regulations) as 
the evaluation proceeds. The overall 
duck daily bag limit will be reduced 
from six to five for the Hunter’s Choice 
States. 

Finally, we believe that 
implementation of this experiment 
should not preclude any future changes 
in hunting regulations that may be 
deemed necessary on an annual basis 
for any other duck species in the Central 
Flyway, if such changes are deemed 
necessary. 


D. Special Seasons/Species Management 


iii. Black Ducks. Council 
Recommendations: The Atlantic Flyway 
Council and the Upper- and Lower- © 
Region Regulations Committees of the 
Mississippi Flyway Council 
recommended that black duck harvest 
regulations remain unchanged for the 
2006-07 season, while the Joint Ailantic 
Flyway—Mississippi Flyway Black 
Duck Committee continues to work with 
the Canadian Wildlife Service and the 
Fish and Wildlife Service to reach 
consensus on an interim black duck 
harvest strategy. 

Service Response: We are proposing 
no change in the current harvest strategy 
on black ducks this year until new 
analyses are completed and evaluated 
with the United States Geological 
Survey and the International Black Duck 
Harvest Strategy Committee. We 
encourage both the Atlantic and 
Mississippi Flyway Councils to 
participate in this process. An important 
component of any new harvest strategy 
will be agreement on population 
objectives and regulatory strategies to 
inform future harvest-management 
decisions. 

iv. Canvasbacks. Council — 
Recommendations: The Atlantic and 


and Lower-Region Regulations 


Council recommended a full season for 
canvasbacks consisting of a 1-bird daily 
bag limit and a 60-day season in the 
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Atlantic and Mississippi Flyways, and 
107-day season in the Pacific Flyway. 

The Central Flyway Council, as part 
of their Hunter’s Choice experiment, 
recommended a full season (74 days) for 
canvasbacks with a 1-bird daily bag 
limit in Kansas, North Dakota, South 
Dakota, Texas, and Wyoming and a 39- 
day season with a 1-bird daily bag limit 
in Colorado, Montana, Nebraska, New 
Mexico, and Oklahoma. 

Service Response: This year’s spring 
survey resulted in an estimate of 
691,000 canvasbacks. This was 33 
percent above the 2005 estimate of 
520,600 canvasbacks and 23 percent 
above the 1955—2005 average. The 
estimate of ponds in Prairie Canada was 
4.4 million, which was 13 percent above 
last year and 32 percent above the long- 
term average. According to the 
canvasback harvest strategy, the 
allowable harvest in the United States is 
266,000 birds. Since allowable harvest 
is larger than the predicted harvest in 
the United States during a “liberal” 
duck season (118,900 canvasbacks), a 
canvasback season spanning the entire 
length of the 2006-07 regular duck 
season is supported. 

Furthermore, we agree with the 
Central Flyway Council’s 
recommendation to adopt a 39-day 
“‘season-within-a-season”’ for 
canvasbacks in Colorado, Montana, 
Nebraska, New Mexico, and Oklahoma. 
We understand that this departure from 
the canvasback strategy is a necessary 
part of the experimental ‘‘Hunter’s 
Choice” season. 

v. Pintails. Council 
Recommendations: The Atlantic and 
Pacific Flyway Councils and the Upper- 
and Lower-Region Regulations 
Committees of the Mississippi Flyway . 
Council recommended a full season for 
pintails consisting of a 1-bird daily bag 
limit and a 60-day season in the Atlantic 
and Mississippi Flyways, and a 107-day 
season in the Pacific Flyway. 

The Central Flyway ell, as part 
of their Hunter’s Choice experiment, 
recommended a full season (74 days) for 


pintails with a 1-bird daily bag limit in — 


Kansas, North Dakota, South Dakota, 
Texas, and Wyoming and a 39-day 
season with a 1-bird daily bag limit in 
Colorado, Montana, Nebraska, New 
Mexico, and Oklahoma. 

Service Response: During the spring 
of 2006, each Flyway Council endorsed 
the incorporation of several technical 
updates to the modeling framework 
used in the pintail harvest strategy. 
Based on these technical updates, along 
with an observed spring breeding 
population of 3.39 million, an 
overflight-bias-corrected breeding 
population of 4.23 million, and a 


" projected fall flight of 5.34 million 


pintails, the interim pintail harvest 
strategy prescribes a full season and a 1- 
bird daily bag limit in all Flyways. 
Under the “liberal” season length, this 
regulation is expected to result in a 
harvest of 569,000 pintails and an 
observed breeding population estimate 
of 3.45 million in 2007. 

Furthermore, we agree with the 
Central Flyway Council’s 
recommendation to adopt a 39-day 
“season-within-a-season”’ for pintails in 
Colorado, Montana, Nebraska, New 
Mexico, and Oklahoma. We understand 
that this departure from the pintail 
strategy is a necessary part of the 
experimental ‘ ‘Hunter’s Choice” season. 

vi. Scaup. Council Recommendations: 
The Atlantic, Central, and Pacific 
Flyway Councils and the Upper- and 
Lower-Region Regulations Committees 
of the Mississippi Flyway Council 
recommended no changes in scaup 
harvest regulations for 2006. All the 
Flyway Councils reiterated their support 
for the cooperative development of a 


- comprehensive scaup harvest 
_Management strategy. 


Service Response: We are aware that 
the Flyway Councils and the Service 
have not made the progress anticipated 
in the development of a viable strategy 
to manage harvest that acknowledges 
the uncertainty about what factors are 
really influencing scaup numbers, but at 
the same time provides guidance on 
what changes in regulations are still 
appropriate. 

Although we remain very inenadiani 


about the continued decline in scaup 


numbers and other evidence that this 
species is not doing well, we are 
proposing no change in scaup 
regulations for the 2006-07 hunting 
season. This decision is made with the 
firm understanding that a harvest 
strategy will be available for review this 
fall. The Service will develop the draft 
in time for review by the Flyway 
Councils at their winter meetings. 
Recommendations regarding the strategy 
will be expected from the Council 
meetings next March for consideration 
during the early-season regulations 
process. 

We also are aware that much time and 
effort have been spent to date by 
researchers and managers to begin to 
help identify those factors during the 
scaup’s annual cycle that are most 
important in influencing population 
change, and we want this momentum to 
continue. We also acknowledge that our 
database on scaup, compared to many 
other waterfowl species, is limited; any 
enhancement of our understanding of 
scaup population dynamics, which has 
a direct bearing on the utility of the 


harvest strategy, will require better 
information from the field. We 

encourage the Flyway Councils to work _ 
with us to help identify and support 
additional data-gathering activities for 
scaup and work with other groups and 
organizations to ensure that their 
programs, including existing or new 
habitat initiatives, can also be aligned to 
benefit scaup populations. 

vii. Mottled Ducks. We continue to be 
concerned about the status of the 
Western Gulf Coast Population of 
mottled ducks. We recognize that the 
mottled duck is an integral part of the 
Central Flyway’s Hunter’s Choice bag- 
limit experiment, and we support 
inclusion of, the mottled duck among 
those species with bag-limit restrictions 


- in the experiment as requested by the 


Central Flyway Council. However, we 
want to be clear that if it is determined 
that further reductions in harvest, or a 
different approach to harvest reduction, 
are warranted at any time over the next 
3 years, we will make those changes. 
Thus, the implementation of this 
experiment will not preclude any future 
changes in hunting regulations that may 
be deemed necessary on an annual basis 
for mottled ducks. 

We are pleased to see that the Central 
and Mississippi Flyway Councils and 
Service staff have initiated the work we 
requested on an approach to accomplish 
harvest reductions if reductions are 
determined to be necessary. We 
encourage that work to continue. 


3. Mergansers 


Council Recommendations: The 
Atlantic Flyway Council and Upper- 
and Lower-Region Regulations 
Committees of the Mississippi Flyway 
Council recommended that the daily bag 
limit on hooded mergansers be 
increased from 1 to 2 birds. 

Service Response: We concur with the 
recommendations of the Atlantic and 
Mississippi Flyway Councils to increase 
the bag limit for hooded mergansers and 
note that the survey information 
suggests this species is increasing 
throughout its range. Based on this fact, 
we have provided a 2-bird daily bag 


limit for hooded mergansers in the 


Atlantic, Mississippi, and Central 
Flyways. 

4. Canada Geese 

B. Regular Seasons 


Council Recommendations: The 
Atlantic Flyway Council forwarded a — 
number of recommendations concerning 
Canada geese. First, the Council 
recommended that the framework 
opening date for the regular Canada 
goose season in the Lake Champlain 
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Zones of Vermont and New York, the 
Interior Zone of Vermont, and the 
Western Zone of Massachusetts be fixed 
at October 20, beginning in 2006. 
Regarding the experimental season in 
Back Bay, Virginia, the Council 
recommended that the Service allow 
1,000 permits to be issued in North 
Carolina’s Northeast Hunt Unit, that the 
daily bag limit in Virginia be increased 
from 1 bird to 2 birds, and that the 
experimental season in both North 
Carolina and Virginia be expanded from 
15 days to 30 days. Third, the Council 
recommended that the framework 
closing date for North Atlantic 
Population (NAP) geese in established 
Low Harvest Zones be extended from 
January 31 to February 15. Lastly, the 
Council recommended that the season 
frameworks for Southern James Bay 
Population (SJBP) Canada geese in the 
Pymatuning Zone of Pennsylvania be 
increased to a 50-day season with 
framework dates of October 1 to January 
31 and a daily bag limit of 2 geese. 


The Upper- and Lower-Region 
Regulations Committees of the 
Mississippi Flyway Council 
recommended a number of changes in 
Canada goose season lengths and bag 
limits for several States in the Flyway. 
These changes are an outgrowth of 
recent revisions made to Canada goose 
harvest and population management 
plans and an evolving Canada goose 


_ harvest-management philosophy in the 


Flyway. The changes in harvest 
strategies and philosophies are largely 
driven by the increasing numbers of 
giant Canada geese in the Flyway and 
the decreasing importance of interior 
Canada geese to goose harvest 
opportunities in the Flyway. It appears 
that the large numbers of giant Canada 
geese may be buffering, to some extent, 
hunting pressure on interior Canada 
goose populations. These changes will 
allow States to evaluate the potential of 
this buffering effect. In keeping with the 
change in harvest management 
philosophy for Canada geese in the 
Flyway, the Council is also 
recommending elimination of the 
requirement for Council and Service 
approval for States wanting to split their 


» Canada goose seasons into 3 segments, 


including the requirement for a 3-year 
evaluation. 


The Central Flyway Council 
recommended increasing the season 
length for Canada geese from 95 to 107 
days in the east-tier States of the 
Flyway. 

The Pacific Flyway Council 
recommended the following changes for 
geese in the Pacific Flyway: 


1. Modify the frameworks for Aleutian 
Canada geese in southwest Oregon and 
northwest California by: 

a. Changing season lengths to allow 
107 days and changing outside dates to 
allow seasons until March 10 in Oregon 
and California in specified zones; 

b. Redefining Oregon’s Southwest 
Zone and creating a new South Coast 
Zone, with same bag limits in both 
zones; and 

c. Authorizing a 3-way split season in 
Oregon’s new South Coast Zone. 

2. Refhove Grays Harbor County, 
Washington, from the Southwest 
Washington Quota Zone. 

3. Increase the dark goose daily bag 
limit in the Lincoln and Clark County 
Zone of Nevada from 2 to 3 per day. 

4. Eliminate Utah’s Washington 
County Canada Goose Zone and create 
a Northern Utah Goose Zone. 

’ Service Response: We concur with the 


Atlantic Flyway Council’s 


recommendation to change the opening 
framework date to a fixed date of 
October 20 in a portion of the Atlantic 
Population (AP) harvest area provided 
these changes are consistent with the 
objectives of the pending AP 
Management Plan. In addition, we 
concur with the recommended changes 
in the number of permits, season length, 
and bag limits for Back Bay, Virginia, 
and North Carolina’s Northeast Hunt 
Unit as allowed in the Memorandum of 
Understanding’s during the 3-year 
evaluation. Further, we concur with the 
season framework closing-date 
extension to February 15 in the Low 
Harvest Zones for the North Atlantic 
Population. Finally, we concur with 
framework changes recommended for 
the Pymatuning Zone of Pennsylvania to 
harvest SJBP Canada geese. 

With reference to three-way split 
seasons for Canada geese in the 
Mississippi Flyway, we concur that the 
move toward redirection of harvest 
management from one of managing 
specific populations of Canada geese 
toward a more general approach of 
managing the collective harvest of 
Canada geese in the Flyway, together 
with the experience gained to date with 
three-way splits, eliminates the need for 
State-by-State approval by the Flyway 
Council and the Service and a 3-year 
evaluatioh. 

We concur with the Central Flyway’s 
recommendation to increase the season 
length from 95 to 107 days for Canada 
geese in the east tier States. The Tall 
Grass Prairie and Western Prairie/Great 
Plains Populations of Canada geese that 
migrate through and winter in this 
portion of the Flyway are above 
population objective levels; therefore 
the proposed increase in season length 


will provide additional hunting 
opportunity on these populations. 

We also concur with all of the 
recommendations forwarded by the 
Pacific Flyway Council. The Service 
supports the changes proposed and 
recognizes that the changes in California 
and Oregon are intended to address 
increasing depredation problems 
associated with Aleutian Canada geese. 
Aleutian Canada geese continue to 
increase rapidly and currently are above 
the population objective levels 
identified in the Flyway management 
plan. The increased harvest opportunity 
will help address these depredation 
concerns in northwest California and 
southwest Oregon. The other changes 
proposed for Canada geese in 
Washington, Utah, and Nevada, are 
relatively minor boundary changes in 
harvest zones or bag limit increases that 
will help address depredation concerns 
in these States and will not impact the 
harvest of other Canada goose 
populations of management concern in 
the Flyway. 


5. White-fronted Geese 


Council Recommendations: The 
Pacific Flyway Council recommended 
modification of frameworks for white- 
fronted geese in the Klamath Basin of 
Oregon and California by: 

1. Increasing the white-fronted goose 
daily bag limit from 2 to 4 in 
California’s Northeastern Zone; 

2. Increasing the white-fronted goose 
daily bag limit from 3 to 4 in 
California’s Balance of State Zone 
(except in the Sacramento Valley 
Special Management Area); 

3. Redefine Oregon’s Harney, 
Klamath, Lake and Malheur County 
Zone and create a new zone comprised 
of just Klamath County; 

4. Change the outside dates in the 
new Klamath County Zone only to 
extend to March 10; 

5. In the Klamath County Zone, late 
seasons would be for white-fronted 
geese only with a daily bag limit of 2; 

6. Create a 3-way split in Oregon’s 
new Klamath County Zone. 

Service Response: We support the 
recommendations of the Pacific Flyway 
Council. Pacific white-fronted geese are 
currently well above population 
objective levels with this year’s index 
totaling more than 500,000, well above 
the population objective of 300,000. 
Increasing numbers of this population 
are now staging in the Klamath Basin 
region of Oregon and California in the 
spring. These increasing numbers of 
geese are causing agricultural 
depredation problems that can be 
partially addressed by this proposed 


change in season structure for these 
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geese. We support the use of sport 
harvest to address these concerns when 
possible. We are requiring monitoring 
and evaluation of these season changes 
to ensure that no adverse impacts occur 
on other goose populations of 
management concern. 


6. Brant 


Council Recommendations: The 
Pacific Flyway Council recommends 
increasing the season length for brant in 
California from 15 to 30 days and 
increasing the season length in 
Washington from 8 to 16 days. 

The Atlantic Flyway Council 
recommended no change in the 30-day 
season with a 2-bird daily bag limit for 
Atlantic brant. 

Written Comments: An individual 
from Massachusetts recommended 
allowing a 60-day season with a one- 
bird daily bag limit for Atlantic brant. 

Service Response: We concur with the 
Pacific Flyway Council 
recommendation to return to the Pacific 
Brant season frameworks that were in 
place prior to last year based on the 
midwinter survey index from last year 
and consistency with the Flyway 
Management Plan. However, we 
reiterate the concern expressed 
previously about provisions in the 
management plan that allow frequent 
changes among the three harvest levels. 
We request that the Flyway Council 
review these provisions and consider 
methods that might reduce the potential 
frequency of annual changes, such as 
those we have experienced in the last 2 
years. 

Regarding the season for Atlantic 
brant, we concur with the Atlantic 
Flyway Council’s continuation of last 
year’s regulations of a 30-day season 
and a 2-bird daily bag limit. 


7. Swans 


Council Recommendations: The 
Pacific Flyway Council recommended 
allowing hunters in Nevada two swan 
permits per year. 

Service Response: We concur with the 
Pacific Flyway Council’s 
recommendation concerning Nevada. 
We continue to support the carefully 
controlled harvest of tundra swans in 
the Pacific Flyway States and continue 
to require careful monitoring of this 
harvest to insure that only small 
numbers of trumpeter swans are taken 
during this season. During the past 10 
years, Nevada has only harvested one 
trumpeter swan in this season. Further, 
Nevada’s permit allocation would not be 
increased from that offered in previous 
years (650). The proposed change that 
would allow hunters a second permit is 
consistent with the existing harvest 


strategy in the Flyway management 
plan, and no increase in trumpeter swan 
harvest is expected. Monitoring 
programs will ensure that the season is 
closed if the assigned quota of five 
trumpeter swans is harvested in the 
season. 

Regarding the Eastern Population (EP) 
of tundra swans, the mid-winter index 
in 2006 was 74,500 and below the 
population objective of 80,000 for the 
second consecutive year. As a result, the 

3-year average population index from 
the mid-winter has declined to 78,100. 
In accordance with the 1998 Hunt Plan, 
whenever the 3-year average drops 
below the population objective for more 
than one year, permit reductions should 
be considered. Therefore, we encourage. 


the Flyway Councils to review the 


current status of EP tundra swans and 
determine appropriate permit changes 
prior to the development of the 2007- 
08 hunting regulations. 


National Environmental Policy Act 
(NEPA) Consideration 


NEPA considerations are covered by 
the programmatic document, “Final 
Supplemental Environmental Impact 
Statement: Issuance of Annual 
Regulations Permitting the Sport 
Hunting of Migratory Birds (FSES 88- 
14),” filed with the Environmental 
Protection Agency on June 9, 1988. We 
published Notice of Availability in the 
Federal Register on June 16, 1988 (53 
FR 22582), and our Record of Decision 
on August 18, 1988 (53 FR 31341). 
Annual NEPA considerations are 
covered under a separate Environmental 
Assessment (EA), “Duck Hunting 
Regulations for 2006-07,” and an 
August 24, 2006, Finding of No 
Significant Impact (FONSI). Copies of 
the EA and FONSI are available upon 
request from the address indicated 
under ADDRESSES. 

In a notice published in the 
September 8, 2005, Federal Register (70 
FR 53376), we announced our intent to 
develop a new Supplemental 
Environmental Impact Statement for the 
migratory bird hunting program. Public 
scoping meetings were held in the 
spring of 2006, as we announced in a 
March 9, 2006, Federal Sic notice 
(71 FR 12216). 


Endangered Species Act Consideration 


Section 7 of the Endangered Species 
Act, as amended (16 U.S.C. 1531-1543; 
87 Stat. 884), provides that, “The 
Secretary shall review other programs 
administered by him and utilize such 
programs in furtherance of the purposes 
of this Act” and shall ‘insure that any 
action authorized, funded, or carried out 
* * * is not likely to jeopardize the 


continued existence of any endangered 
species or threatened species or result in 
the destruction or adverse modification 
of [critical] habitat. * * *” 
Consequently, we conducted formal 
consultations to ensure that actions 
resulting from these regulations would 
not likely jeopardize the continued 
existence of endangered or threatened 
species or result in the destruction or 
adverse modification of their critical 
habitat. Findings from these 
consultations are included in a 
biological opinion, which concluded 
that the regulations are not likely to 
adversely affect any endangered or 
threatened species. Additionally, these 
findings may have caused modification 
of some regulatory measures previously 
proposed, and the final frameworks 
reflect any such modifications. Our 
biological opinions resulting from this 
Section 7 consultation are public. 
documents available for public 
inspection at the address indicated 
under ADDRESSES. 


Executive Order 12866 
The migratory bird hunting 


regulations are economically significant — 


and were reviewed by the Office of 
Management and Budget (OMB) under 
Executive Order 12866. As such, a cost- 
benefit analysis was initially prepared 
in 1981. This analysis was subsequently 
revised annually from 1990-96, updated 
in 1998, and updated again in 2004. It 
is further discussed below, under the 
heading Regulatory Flexibility Act. 
Results from the 2004 analysis indicate 
that the expected welfare benefit of the 
annual migratory bird hunting 
frameworks is on the order of $734 
million to $1.064 billion, with a 
midpoint estimate of $899 million. 
Copies of the cost-benefit analysis are 
available upon request from the address 
indicated under ADDRESSES or from our 
Web site at http:// 
www.migratorybirds.gov. 
Regulatory Flexibility Act 

These regulations have a significant 
economic impact on substantial 
numbers of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). We analyzed the economic 
impacts of the annual hunting 
regulations on small business entities in 
detail as part of the 1981 cost-benefit 
analysis discussed under Executive 
Order 12866. This analysis was revised 
annually from 1990-95. In 1995, the 
Service issued a Small Entity Flexibility 
Analysis (Analysis), which was 
subsequently updated in 1996, 1998, 
and 2004. The primary source of 
information about hunter expenditures 
for migratory game bird hunting is the 
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National Hunting and Fishing Survey, 
which is conducted at 5-year intervals. 
The 2004 Analysis was based on the 
2001 National Hunting and Fishing 
Survey and the U.S. Department of 
Commerce’s County Business Patterns, 
from which it was estimated that 
migratory bird hunters would spend 
between $481 million and $1.2 billion at 
small businesses in 2004. Copies of the 
Analysis are available upon request 
from the address indicated under 
ADDRESSES or from our Web site at 
http://www. migratorybirds.gov. 


Small Business Regulatory Enforcement 
Fairness Act 


This rule is a major rule under 5 © 
U.S.C.-804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
For the reasons outlined above, this rule 
has an annual effect on the economy of 
$100 million or more. However, because 
this rule establishes hunting seasons, we 
do not plan to defer the effective date 
under the exemption contained in 5 
U.S.C. 808(1). 


Paperwork Reduction Act 


We examined these regulations under 
the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.) (PRA). There are 
no new information collections in this 
rule that would require OMB approval 
under the PRA. The existing various 
recordkeeping and reporting 
requirements imposed under regulations 
established in 50 CFR part 20, subpart 
K, are utilized in the formulation of 
migratory game bird hunting 
regulations. Specifically, OMB has . 
approved the information collection 
requirements of the surveys associated 
with the Migratory Bird Harvest 
Information Program and assigned 
clearance number 1018-0015 (expires 2/ 
29/2008). This information is used to 
provide a sampling frame for voluntary 
national surveys to improve our harvest 
estimates for all migratory game birds in 
order to better manage these 
populations. A Federal agency may not 
conduct or sponsor and a person is not 
required to respond to a collection of 
information unless it displays a 
currently valid OMB control number. 


Unfunded Mandates Reform Act 


We have determined and certify, in 
compliance with the requirements of the 


_ Unfunded Mandates Reform Act, 2 


U.S.C. 1502 et seq., that this rulemaking 
will not impose a cost of $100 million — 
or more in any given year on local or 
State government or private entities. 
Therefore, this rule is not a ‘“‘significant 
regulatory action” under the Unfunded 
Mandates Reform Act. 


Civil Justice Reform—Executivé Order 
12988 


The Department, in promulgating this 
rule, has determined that this rule will 
not unduly burden the judicial system 
and that it meets the requirements of 
sections 3(a) and 3(b)(2) of Executive 
Order 12988. 


Takings Implication Assessment 


In accordance with Executive Order 
12630, this rule, authorized by the 
Migratory Bird Treaty Act, does not 
have significant takings implications 
and does not affect any constitutionally 
protected property rights. This rule will 
not result in the physical occupancy of 
property, the physical invasion of 
property, or the regulatory taking of any 
property. In fact, this rule allow hunters 
to exercise otherwise unavailable 
privileges and, therefore, reduce 
restrictions on the use of private and 
public property. 


Energy Effects—Executive Order 13211 


On May 18, 2001, the President issued 
Executive Order 13211 on regulations 
that significantly affect energy supply, 
distribution, and use. Executive Order 
13211 requires agencies to prepare 
Statements of Energy Effects when 
undertaking certain actions. While this 
rule is a significant regulatory action 
under Executive Order 12866, it is not 
expected to adversely affect energy 
supplies, distribution, or use. Therefore, 
this action is not a significant energy 
action and no Statement of Energy 
Effects is required. 


Government-to-Government 
Relationship with Tribes 


Due to the migratory nature of certain 
species of birds, the Federal . 
Government has been given 
responsibility over these species by the 
Migratory Bird Treaty Act. Thus, in 
accordance with the President’s 
memorandum of April 29, 1994, 
“Government-to-Government Relations 
with Native American Tribal 
Governments” (59 FR 22951), Executive 
Order 13175, and 512 DM 2, we have 
evaluated possible effects on Federally 
recognized Indian tribes and have 
determined that there are no effects on 
Indian trust resources. However, in the 
April 11 proposed rule we solicited 
proposals for special migratory bird 
hunting regulations for certain Tribes on 
Federal Indian reservations, off- 
reservation trust lands, and ceded lands 
for the 2006-07 migratory bird hunting 
season. The resulting proposals were 
contained in a separate rulemaking 
(August 17, 2006, Federal Register (71 
FR 47461)). By virtue of these actions, 


we have consulted with all the Tribes 
affected by this rule. 


_ Federalism Effects 


Due to the migratory nature of certain 
species of birds, the Federal 
Government has been given 
responsibility over these species by the 
Migratory Bird Treaty Act. We annually 
prescribe frameworks from which the 
States make selections regarding the 
hunting of migratory birds, and we 
employ guidelines to establish special 
regulations on Federal Indian 
reservations and ceded lands. This 
process preserves the ability of the 
States and tribes to determine which 
seasons meet their individual needs. 
Any State or Indian tribe may be more 
restrictive than the Federal frameworks 
at any time. The frameworks are 
developed in a cooperative process with 
the States and the Flyway Councils. 
This process allows States to participate 
in the development of frameworks from 
which they will make selections, 
thereby having an influence on their 
own regulations. These rules do not 
have a substantial direct effect on fiscal 
capacity, change the roles or 
responsibilities of Federal or State 
governments, or intrude on State policy 
or administration. Therefore, in 
accordance with Executive Order 13132, 
these regulations do not have significant 
federalism effects and do not have 
sufficient federalism implications to 
warrant the preparation of a federalism 
assessment. 


Regulations Promulgation 


The rulemaking process for migratory 
game bird hunting must, by its nature, 
operate under severe time constraints. 
However, we intend that the public be 
given the greatest possible opportunity 
to comment. Thus, when the 
preliminary proposed rulemaking was 
published, we established what we 
believed were the longest periods 
possible for public comment. In doing 
this, we recognized that when the 
comment period closed, time would be 
of the essence. That is, if there were a 
delay in the effective date of these 
regulations after this final rulemaking, 
States would have insufficient time to 
select season dates and limits; to 
communicate those selections to us; and 
to establish and publicize the necessary 
regulations and procedures to 
implement their decisions. We therefore 
find that “good cause” exists, within the 
terms of 5 U.S.C. 553(d)(3) of the 
Administrative Procedure Act, and 
these frameworks will, therefore, take 
effect immediately upon publication. 

Therefore, under authority of the 
Migratory Bird Treaty Act (July 3, 1918), 
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as amended (16 U.S.C. 703-711), we 
prescribe final frameworks setting forth 
the species to be hunted, the daily bag 
and possession limits, the shooting 
hours, the season lengths, the earliest 
opening and latest closing season dates, 
and hunting areas, from which State 
conservation agency officials will select 
hunting season dates and other options. 
Upon receipt of selections, we will 
publish in the Federal Register a final 
rulemaking amending 50 CFR part 20 to 
reflect seasons, limits, and shooting 
hours for the conterminous United 
States for the 2006-07 hunting season. 


List of Subjects in 50 CFR Part 20 


Exports, Hunting, Imports, Reporting ~ 


and recordkeeping requirements, 
Transportation, Wildlife. 

The rules that eventually will be 
promulgated for the 2006-07 hunting 
season are authorized under 16 U.S.C. 
703-712 and 16 U.S.C. 742 a-j. 


Dated: September 13, 2006. 
David M. Verhey, 


Acting Assistant Secretary for Fish and 
Wildlife and Parks. 


Final Regulations Frameworks for 
2006-07 Late Hunting Seasons on 
Certain Migratory Game Birds 


Pursuant to the Migratory Bird Treaty 
Act and delegated authorities, the 
Department has approved the following 
frameworks for season lengths, shooting 
hours, bag and possession limits, and 
outside dates within which States may 
select seasons for hunting waterfowl 
and coots between the dates of 
September 1, 2006, and March 10, 2007. 


General 


Dates: All outside dates noted below 
are inclusive. 

Shooting and Hawking (taking by 
falconry) Hours: Unless otherwise 
specified, from one-half hour before 
sunrise to sunset daily. 

Possession Limits: Unless otherwise 
specified, possession limits are twice 
the daily bag limit. 


Flyways and Management Units 
Waterfowl Flyways 
Atlantic Flyway—includes 


. Connecticut, Delaware, Florida, Georgia, 


Maine, Maryland, Massachusetts, New 
Hampshire, New Jersey, New York, 
North Carolina, Pennsylvania, Rhode 
Island, South Carolina, Vermont, 
Virginia, and West Virginia. 

Mississippi Flyway—includes 
Alabama, Arkansas, Illinois, Indiana, 
Iowa, Kentucky, Louisiana, Michigan, 
Minnesota, Mississippi, Missouri, Ohio, 
Tennessee, and Wisconsin. 


Central Flyway—includes Colorado 
(east of the Continental Divide), Kansas, 
Montana (Counties of Blaine, Carbon, 
Fergus, Judith Basin, Stillwater, 


- Sweetgrass, Wheatland, and all counties 


east thereof), Nebraska, New Mexico 
(east of the Continental Divide except 
the Jicarilla Apache Indian Reservation), 
North Dakota, Oklahoma, South Dakota, 
Texas, and Wyoming (east of the 
Continental Divide). 

Pacific Flyway—includes Alaska, 
Arizona, California, Idaho, Nevada, 
Oregon, Utah, Washington, and those 
portions of Colorado, Montana, New 
Mexico, and Wyoming not included in 
the Central Flyway. 


Management Units 


High Plains Mallard Management 
Unit—roughly defined as that portion of 
the Central Flyway that lies west of the 


100th meridian. 


Definitions 

For the purpose of hunting 
regulations listed below, the collective _ 
terms “dark” and “‘light”’ geese include 
the following species: 

Dark geese: Canada geese, white- 
fronted geese, brant (except in 
California, Oregon, Washington, and the 
Atlantic Flyway), and all other goose 
species except light geese. 

Light geese: snow (including blue) 
geese and Ross’ geese. 

Area, Zone, and Unit Descriptions: 
Geographic descriptions related to late- 
season regulations are contained in a 
later portion of this document. 

Area-Specific Provisions: Frameworks 
for open seasons, season lengths, bag 
and possession limits, and other special 
provisions are listed below by Flyway. 

Compensatory Days in the Atlantic 
Flyway: In the Atlantic Flyway States of 
Connecticut, Delaware, Maine, 
Maryland, Massachusetts, New Jersey, 
North Carolina, Pennsylvania, and 
Virginia, where Sunday hunting is 
prohibited statewide by State law, all 
Sundays are closed to all take of 
migratory waterfowl (including 
mergansers and coots). 


Atlantic Flyway ~ 
Ducks, Mergansers, and Coots 


Outside Dates: Between the Saturday 
nearest September 24 (September 23) 
and the last Sunday in January (January 
28). 

Hunting Seasons and Duck Limits: 60 
days. The daily bag limit is 6 ducks, 
including no more than 4 mallards (2 
hens), 2 scaup, 1 black duck, 1 pintail, 

1 canvasback, 1 mottled duck, 1 fulvous 
whistling duck, 2 wood ducks, 2 
redheads, and 4 scoters. 


Closures: The season on harlequin 
ducks is closed. 

Sea Ducks: Within the special sea 
duck areas, during the regular duck 
season in the Atlantic Flyway, States 
may choose to allow the above sea duck 
limits in addition to the limits applying 
to other ducks during the regular duck 
season. In all other areas, sea ducks may 
be taken only during the regular open 
season for ducks and are part of the 
regular duck season daily bag (not to 
exceed 4 scoters) and possession limits. 

Merganser Limits: The daily bag limit 
of mergansers is 5, only 2 of which may 
be a hooded merganser. In States that 
include mergansers in the duck bag 
limit, the daily limit is the same as the 
duck bag limit, only two of which may 
be hooded mergansers. 

Coot Limits: The daily bag limit is 15 
coots. 

Lake Champlain Zone, New York: The 
waterfowl seasons, limits, and shooting 
hours shall be the same as those 
selected for the Lake Champlain Zone of 
Vermont. 

Connecticut River Zone, Vermont: 
The waterfowl seasons, limits, and 
shooting hours shall be the same as 
those selected for the Inland Zone of 
New Hampshire. 

Zoning and Split Seasons: Delaware, 
Florida, Georgia, Maryland, North 
Carolina, Rhode Island, South Carolina, 
and Virginia may split their seasons into 
three segments; Connecticut, Maine, 


‘Massachusetts, New Hampshire, New 


Jersey, New York, Pennsylvania, 
Vermont, and West Virginia may select 
hunting seasons by zones and may split 
their seasons into two segments in each 
zone. : 


Canada Geese 


Season Lengths, Outside Dates, and 
Limits: Specific regulations for Canada 
geese are shown below by State. These 
seasons also include white-fronted 
geese. Unless specified otherwise, 
seasons may be split into two segments. 
In areas within States where the 
framework closing date for Atlantic. 
Population (AP) goose seasons overlaps 
with special late-season frameworks for 
resident geese, the framework closing 
date for AP goose seasons is January 14. 

Connecticut: North Atlantic 
Population (NAP) Zone: Between 
October 1 and January 31, a 60-day 
season may be held with a 2-bird daily 
bag limit in the H Unit; and between 
October 1 and February 15, a 70-day 
season with a 3-bird daily bag in the L 
Unit. 

Atlantic Population (AP) Zone:’A 45- 
day season may be held between the 
fourth Saturday in October (October 28) 
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and January 31, with a 3-bird daily bag 
limit. 

South Zone: A special season may be 
held between January 15 and February 
15, with a 5-bird daily bag limit. 

Delaware: A 45-day season may be 
held between November 15 and January 
31, with a 2-bird daily bag limit. | 

Florida: A 70-day season may be held 
between November 15 and February 15, 
with a 5-bird daily bag limit. 

Georgia: In specific areas, a 70-day 
season may be held between November 


15 and February 15, with a 1 S-bird daily — 


bag limit. 

Maine: A 60-day season may be held 
Statewide between October 1 and 
January 31, with a 2-bird daily bag limit. 

Maryland: Resident Population (RP) 
Zone: A 70-day season may be held 
between November 15 and February 15, 
with a 5-bird daily bag limit. 

AP Zone: A 45-day season may be 
held between November 15 and January 
31, with a 2-bird daily bag limit. 

Massachusetts: NAP Zone: A 60-day 
season may be held between October 1 
and January 31, with a 2-bird daily bag 
limit. Additionally, a special season 
may be held from January 15 to 
February 15, with a 5-bird daily bag 
limit. 

AP Zone: A 45-day season may be ~ 
held between October 20 and January 
31, with a 3-bird daily bag limit. 

New Hampshire: A 60-day season may 
be held statewide between October 1 
and January 31, with a 2-bird daily bag 
limit. 

New Jersey: Statewide: A 45-day 
season may be held between the fourth 
Saturday in October (October 28) and 
January 31, with a 3-bird daily bag limit. 

Special Late Goose Season Area: An 
experimental season may be held in 
designated areas of North and South 
New Jersey from January 15 to February 
15, with a 5-bird daily bag limit. 

New York: NAP Zone: Between 
October 1 and January 31, a 60-day 
season may be held, with a 2-bird daily 
bag limit in the High Harvest areas; and 
between October 1 and February 15, a 
70-day season may be held, with a 3- 
bird daily bag limit in the Low Harvest 
areas. 

Special Late Goose Season Area: An 
experimental season may be held 
between January 15 and February 15, 
with a 5-bird daily bag limit in 
designated areas of Chemung, Delaware, 
Tioga, Broome, Sullivan, Westchester, 
Nassau, Suffolk, Orange, Dutchess, 
Putnam, and Rockland Counties. 

AP Zone: A 45-day season may be 
held between the fourth Saturday i in 
October (October 28), except in the Lake 
Champlain Area where the opening date 


is October 20, and January 31, with a 3- 
bird daily bag limit. 

RP Zone: A 70-day season may be 
held between the fourth Saturday in 
October (October 28) and February 15, 
with a 5-bird daily bag limit. 


North Carolina: SJBP Zone: A 70-day — 


season may be held between October 1 
and December 31, with a 2-bird daily 
bag limit. 

RP Zone: A 70-day season may be 
held between October 1 and February 
15, with a 5-bird daily bag limit. 

Northeast Hunt Unit: A 30-day 
experimental season (1,000 permits) 
may be held concurrent with the season 
selected for the Back Bay Area of 
Virginia. The seasonal bag limit is 1_ 
bird. 

Pennsylvania: SJBP Zone: A ides 
season may be held between the second 
Saturday in October (October 14) and 
February 15, with a 2-bird daily bag 
limit until January 14 and a 5-bird daily 
bag limit between January 15 and . 
February 15. 

Pymatuning Zone: A 50-day season 


. may be held between October 1 and 


January 31, with a 2-bird daily ba sot 

RP Zone: A 70-day season may 
held between November 15 and 
February 15, with a 5-bird daily bag 
limit. 

AP Zone: A 45-day season may be 
held between the fourth Saturday in 
October (October 28) and January 31, 
with a 3-bird daily bag limit. 

Special Late Goose Season Area: An 
experimental season may be held from 
January 15 to February 15, with a 5-bird 
daily bag limit. 

Rhode Island: A 60-day season may 
be held between October 1 and January 
31, with a 2-bird daily bag limit. An 
experimental season may be held in 
designated areas from January 15 to 
February 15, with a 5-bird daily bag 
limit. 

South Carolina: In designated areas, a 
70-day season may be held during 
November 15 to February 15, with a 5-— 
bird daily bag limit. 

Vermont: A 45-day season may be 
held between the fourth Saturday in 
October (October 28), except in the Lake 
Champlain Zone and Interior Zone 
where the opening date is October 20, 
and January 31, with a 3-bird daily bag 
limit. 

Virginia: SJBP Zone: A 40-day season 
may be held between November 15 and 


January 14, with a 2-bird daily bag limit. 
_ Additionally, an experimental season 


may be held between January 15 and 
February 15, with a 5-bird daily bag 
limit. 

AP Zone: A 45-day season may be 
held between November 15 and January 
31, with a 2-bird daily bag limit. 


RP Zone: A 70-day season may be 
held between November 15 and 
February 15, with a 5-bird daily bag 
limit. 

Back Bay Area: A 30-day 
experimental season may be held 
between December 25 and January 28 in 
the AP Zone with a 2-bird daily bag 
limit. 

West Virginia: A 70-day season may 
be held between October 1 and January 
31, with a 3-bird daily bag limit. 


Light Geese 


_ Season Lengths, Outside Dates, and 
Limits: States may select a 107-day 


’ season between October 1 and March 


10, with a 15-bird daily bag limit and no 
possession limit. States may split their 
seasons into three segments, except in 
Delaware and Maryland, where, 
following the completion of their duck 
season, and until March 10, Delaware 
and Maryland may split the remaining 
portion of the season to allow hunting 
on Mondays, Wednesdays, Fridays, and 
Saturdays only. 


Brant 


Season Lengths, Outside Dates, and 
Limits: States may select a 30-day 
season between the Saturday nearest 
September 24 (September 23) and 
January 31, with a 2-bird daily bag limit. 
States may split their seasons into two 
segments. 


Mississippi Flyway 
Ducks, Mergansers, and Coots 


Outside Dates: Between the Saturday 
nearest September 24 (September 23) 
and the last Sunday in January (January 
28). 

Hunting Seasons and Duck Limits: 
The season may not exceed 60 days, 
with a daily bag limit of 6 ducks, 
including no more than 4 mallards (no 
more than 2 of which may be females), 
3 mottled ducks, 2 scaup, 1 black duck, 
1 pintail, 1 canvasback, 2 wood ducks, 
and 2 redheads. 

Merganser Limits: The daily bag limit 
is 5, only 2 of which may be hooded 
mergansers. In States that include 
mergansers in the duck bag limit, the 
daily limit is the same as the duck bag 
limit, only 2 of which may be hooded 
mergansers. 

Coot Limits: The daily bag limit is 15 
coots. 

Zoning and Split Seasons: Alabama, 
Illinois, Indiana, Iowa, Kentucky, 
Louisiana, Michigan, Minnesota, 
Missouri, Ohio, Tennessee, and 
Wisconsin may select hunting seasons 
by zones. 

In Alabama, Indiana, Iowa, Kentucky, 
Louisiana, Michigan, Minnesota, Ohio, 
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Tennessee, and Wisconsin, the season 
may be split into two segments in each 
“zone. 
In Arkansas and Mississippi, the | 
season may be split into three segments. 


Geese 


Split Seasons: Seasons for geese may 
be split into three segments. 

Season Lengths, Outside Dates, and 
Limits: States may select seasons for 
light geese not to exceed 107 days, with 
20 geese daily between the Saturday 
nearest September 24 (September 23) . 
and March 10; for white-fronted geese 
not to exceed 72 days with 2 geese daily 
or 86 days with 1 goose daily between 
the Saturday nearest September 24 
(September 23) and the Sunday nearest 
February 15 (February 18); and for brant 
not to exceed 70 days, with 2 brant daily 
or 107 days with 1 brant daily between 
the Saturday nearest September 24 
(September 23) and January 31. There is 
no possession limit for light geese. 
Specific regulations for Canada geese 
and exceptions to the above general 
provisions are shown below by State. 
Except as noted below, the outside dates 
for Canada geese are the Saturday 
nearest September 24 (September 23) 
and January 31. 

Alabama: In the SJBP Goose Zone, the 
season for Canada geese may not exceed 
50 days. Elsewhere, the season for 
Canada geese may extend for 70 days in 
the respective duck-hunting zones. The 
daily bag limit is 2 Canada geese. 

Arkansas: In the Northwest Zone, the 
season for Canada geese may extend for 
33 days, provided that one segment of 
at least 9 days occurs prior to October 
15. In the remainder of the State, the 
season may not exceed 23 days. The 
season may extend to February 15, and 
may be split into 2 segments. The daily 
bag limit is 2 Canada geese. 

Illinois: The season for Canada geese 
may extend for 79 days in the North and 
Central Zones and 57 days in the South 
Zone. The daily bag limit is 2 Canada 
geese. 

Indiana: The season for Canada geese 
may extend for 70 days, except in the 
SJBP Zone, where the season may not 
exceed 50 days. The daily bag limit is 
2 Canada geese. 

Iowa: The season for Canada geese 
may extend for 90 days. The daily bag 
limit is 2 Canada geese. 

Kentucky: 

(a) Western Zone—The season for 
. Canada geese may extend for 67 days 
(82 days in Fulton County). The season 
in Fulton County may extend to 
February 15..The daily bag limit is 2 
Canada geese. 


(b) Pennyroyal/Coalfield Zone—The 
season may extend for 50 days. The 
daily bag limit is 2 Canada geese. 

(c) Remainder of the State—The 
season may extend for 50 days. The 
daily bag limit is 2 Canada geese. 

Louisiana: The season for Canada 
geese may extend for 16 days. During 
the season, the daily bag limit is 1 
Canada goose and 2 white-fronted geese 
with a 72-day white-fronted goose 
season or 1 white-fronted goose with an 
86-day season. Hunters participating in 
the Canada goose season must possess a 
special permit issued by the State. 

Michigan: 

(a) MVP—Upper and Lower Peninsula 


_ Zones—The total harvest of Canada 


geese will be limited to 82,600 birds for 
these zones combined. The framework 
opening date for all geese is September 
16 and the season for Canada geese may 
extend for 50 days. The daily bag limit 
is 2 Canada geese. 

(1) Allegan County GUU—The 
Canada goose season will close after 50 
days or when 3,000 birds have been 
harvested, whichever occurs first. The 
daily bag limit is 2 Canada geese. 

(2) Muskegon Wastewater GMU—The 
Canada goose season will close after 50 
days or when 1,000 birds have been 
harvested, whichever occurs first. The 
daily bag limit is 2 Canada geese. 

(b) Zone—The framework 
opening date for all geese is September 
16 and the season for Canada geese may 
extend for 30 days. The daily bag limit 
is 2 Canada geese. 

(1) Saginaw County GMU—The 
Canada goose season will close after 50 
days or when 2,000 birds have been 
harvested, whichever occurs first. The | 
daily bag limit is 1 Canada goose. 

(2) Tuscola/Huron GMU—The Canada 
goose season will close after 50 days or. 
when 750 birds have been harvested, 
whichever occurs first. The daily bag 
limit is 1 Canada goose. 

(c) Southern Michigan GMU—A 30- 
day special Canada goose season may be 
held between December 31 and 
February 7. The daily bag limit may not 
exceed 5 Canada geese. 

(d) Central Michigan GMU—A 30-day 
special Canada goose season may be 
held between December 31 and 
February 7. The daily bag limit may not 
exceed 5 Canada geese. 

Minnesota: 

(a) West Zone. 

(1) West Central Zone—The season for 
Canada geese may extend for 40 days. 
The daily bag limit is 2 Canada geese. 

(2) Remainder of West Zone—The 
season for Canada geese may extend for 
60 days. The daily bag limit is 2 Canada 

eese. 

(b) Remainder of the State—The 
season for Canada geese may extend for 


- 70 days. The daily bag limit is 2 Canada 


geese. 

(c) Special Late Canada Goose 
Season—A special Canada goose season 
of up to 10 days may be held in 
December, except in the West Central 
Goose zone. During the special season, 
the daily bag limit is 5 Canada geese, 
except in the Southeast Goose Zone, . 
where the daily bag limit is 2. 

Mississippi: The season for Canada 
geese may extend for 70 days. The daily 
bag limit is 3 Canada geese. 

Missouri: The season for Canada geese. 
may extend for 79 days and may be split 
into 3 segments provided that at least 1 
segment of at least 9 days occurs prior 
to October 16. The daily bag limit is 3 
Canada geese through October 15 and 2 
Canada geese thereafter. 

Ohio: The season for Canada geese 
may extend for 60 days in the respective 
duck-hunting zones, with a daily bag 
limit of 2 Canada geese, except in the 
Lake Erie SJBP Zone, where the season 
may not exceed 40 days and the daily 
bag limit is 2 Canada geese. A special 
Canada goose season of up to 22 days, 
beginning the first Saturday after 
January 10, may be held in the following 
Counties: Allen (north of U.S. Highway 
30), Fulton, Geauga (north of Route 6), 
Henry, Huron, Lucas (Lake Erie Zone 
closed), Seneca, and Summit (Lake Erie 
Zone closed). During the special season, 
the daily bag limit is 2 Canada geese. 

Tennessee: 

(a) Northwest Zone—The season for 
Canada geese may not exceed 72 days, 
and may extend to February 15. The 
daily bag limit is 2 Canada geese. ; 

(b) Southwest Zone—The season for 
Canada geese may extend for 59 days, at 


‘least 9 of which must occur before Oct. 


16. The daily bag limit is 2 Canada 
geese. ; 

(c) Kentucky/Barkley Lakes Zone— 
The season for Canada geese may extend 
for 59 days, at least 9 of which must 
occur before Oct. 16. The daily bag limit 
is 2 Canada geese. 

(d) Remainder of the State—The 
season for Canada geese may extend for 
70 days. The daily bag limit is 2 Canada 
geese. 

Wisconsin: The total harvest of 
Canada geese in the State will be limited 
to 131,100 birds. 

(a) Horicon Zone—The framework 
opening date for all geese is September 
16. The harvest of Canada geese is 
limited to 27,000 birds. The season may 
not exceed 92 days. All Canada geese 
harvested must be tagged. The daily bag 
limit is 2 Canada geese, and the season 
limit will be the number of tags issued 
to each permittee. 

(b) Collins Zone—The framework 
opening date for all geese is September 
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16. The harvest of Canada geese is 
limited to 1,500 birds. The season may 
not exceed 65 days. All Canada geese 
harvested must be tagged. The daily bag 
limit is 2 Canada geese, and the season 
limit will be the number of tags issued 
to each permittee. 

(c) Exterior Zone—The framework 
opening date for all geese is September 
16. The harvest of Canada geese is 
limited to 102,600 birds, 500 of which 
are allocated to the Mississippi River 
Subzone. The season may not exceed 92 
days, except in the Mississippi River 
Subzone, where the season may not 
exceed 72 days. The daily bag limit is 


2 Canada geese. In that portion of the 


Exterior Zone outside the Mississippi 
River Subzone, the progress of the 
harvest must be monitored, and the 
season Closed, if necessary, to ensure 
that the harvest does not exceed 102,100 
birds. 

Additional Limits: In addition to the 
harvest limits stated for the respective 
zones above, an additional 4,500 Canada 
geese may be taken in the Horicon Zone 
under special agricultural permits. 

Quota Zone Closures: When it has 
been determined that the quota of 
Canada geese allotted to the Allegan 
County, Muskegon Wastewater, Saginaw 
County, and Tuscola/Huron Goose 
Management Units in Michigan and the 
Exterior Zone in Wisconsin will have 
been filled, the season for taking Canada 
geese in the respective unit/zone will be 
closed, either by the Director upon 
giving public notice through local 
information media at least 48 hours in 
advance of the time and date of closing, 
or by the State through State regulations 
with such notice and time (not less than 
48 hours) as they deem necessary. 


Central Flyway 
Ducks, Mergansers, and Coots 


Outside Dates: Between the Saturday 
nearest September 24 (September 23) 
and the last Sunday in January (January 
28). 

Hunting Seasons: 

(1) High Plains Mallard Management 
Unit (roughly defined as that portion of 
the Central Flyway which lies west of 
the 100th meridian): 97 days. The last 
23 days may start no earlier than the 
Saturday nearest December 10 
(December 9). 

(2) Remainder of the Central Flyway: 
74 days. 

Bag Limits: 

(1) Colorado, Montana, Nebraska, 
New Mexico, and Oklahoma: The daily 
bag limit is 6 ducks, with species and 
sex restrictions as follows: 5 mallards 
(no more than 2 of which may be 
females), 2 redheads, 2 scaup, 2 wood 


ducks, 1 pintail, 1 mottled duck, and 1 
canvasback. For pintails and 
canvasbacks, the season length would 
be 39 days, which may be split 
according to applicable zones/split duck 
hunting configurations approved for 
each State. A single canvasback and 
pintail may also be included in the 6- 
bird daily bag limit for designated 
youth-hunt days. 

(2) Kansas, North Dakota, South 
Dakota, Texas, and Wyoming: The daily 
bag limit is 5 ducks, with species and 
sex restrictions as follows: 2 scaup, 2 
redheads, and 2 wood ducks, and only 
1 duck from the following group—hen 
mallard, mottled duck, pintail, 
canvasback. 

Merganser Limits: The daily bag limit 
is 5 mergansers, only 2 of which may be 
a hooded merganser. In States that 
include mergansers in the duck daily 
bag limit, the daily limit may be the 
same as the duck bag limit, only two of 
which may be hooded mergansers. 

Coot Limits: The daily bag limit is 15 
coots. 

Zoning and Split Seasons: Kansas 
(Low Plains portion), Montana, 
Nebraska (Low Plains portion), New 
Mexico, Oklahoma (Low Plains portion), 
South Dakota (Low Plains portion), 
Texas (Low Plains portion), and 
Wyoming may select hunting seasons by 
zones. 

In Kansas, Montana, Nebraska, New 
Mexico, North Dakota, Oklahoma, South 
Dakota, Texas, and Wyoming, the 
regular season may be split into two 
segments. 

In Colorado, the season may be split 
into three segments. 


Geese 


Split Seasons: Seasons for geese may 
be split into three segments. Three-way 
split seasons for Canada geese require 
Central Flyway Council and U.S. Fish 
and Wildlife Service approval, and a 3- 
year evaluation by each participating 
State. 

Outside Dates: For dark geese, seasons 
may be selected between the outside 
dates of the Saturday nearest September 
24 (September 23) and the Sunday 
nearest February 15 (February 18). For 
light geese, outside dates for seasons 
may be selected betweeg the Saturday 
nearest September 24 (September 23) 
and March 10. In the Rainwater Basin 
Light Goose Area (East and West) of 
Nebraska, temporal and spatial 
restrictions that are consistent with the 
late-winter snow goose hunting strategy 
cooperatively developed by the Central 
Flyway Council and the Service are 
required. 

Season Lengths and Limits: 


Light Geese: States may select a light 
goose season not to exceed 107 days. 
The daily bag limit for light geese is 20 
with no possession limit. 

Dark Geese: In Kansas, Nebraska, 
North Dakota, Oklahoma, South Dakota, 
and the Eastern Goose Zone of Texas, 
States may select a season for Canada 
geese (or any other dark goose species 
except white-fronted geese) not to 
exceed 107 days with a daily bag limit 
of 3. Additionally, in the Eastern Goose 
Zone of Texas, an alternative season of 
107 days with a daily bag limit of 1 
Canada goose may be selected. For 
white-fronted geese, these States may 
select either a season of 72 days with a 
bag limit of 2 or a 86-day season with 
a bag limit of 1. 

In South Dakota, for Canada geese in 
the Big Stone Power Plant Area of 
Canada Goose Unit 3, the daily bag limit 
is 3 until November 30, and 2 thereafter. 

In Montana, New Mexico and 
Wyoming, States may select seasons not 
to exceed 107 days. The daily bag limit 
for dark geese is 5 in the aggregate. 

In Colorado, the season may not 
exceed 95 days. The daily bag limit is 


_ 3 dark geese in the aggregate. 


In the Western Goose Zone of Texas, 
the season may not exceed 95 days. The 
daily bag limit for Canada geese (or any 
other dark goose species except white- 
fronted geese) is 3. The daily bag limit 
for white-fronted geese is 1. 


Pacific Flyway 


Ducks, Mergansers, Coots, Common 
Moorhens, and Purple Gallinules 


Hunting Seasons and Duck Limits: 
Concurrent 107 days. The daily bag 
limit is 7 ducks and mergansers, 
including no more than 2 female 
mallards, 1 pintail, 1 canvasback, 3 
scaup, and 2 redheads. 

The season on coots and common 
moorhens may be between the outside 
dates for the season on ducks, but not 
to exceed 107 days. 

Coot, Common Moorhen, and Purple 
Gallinule Limits: The daily bag and 
possession limits of coots, common 
moorhens, and purple gallinules are 25, 
singly or in the aggregate. 

Outside Dates: Between the Saturday 
nearest September 24 (September 23) 
and the last Sunday in January (January 
28). 

Zoning and Split Seasons: Arizona, 
California, Idaho, Nevada, Oregon, Utah, 
Washington, and Wyoming may select 
hunting seasons by zones. 

Arizona, California, Idaho, Nevada, 
Oregon, Utah, Washington, and 
Wyoming may split their seasons into 
two segments. 


| 
| 
| 
| 
| 
| 

. 
hs 


55664 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006/Rules and Regulations 


Colorado, Montana, and New Mexico 
may split their seasons into three 

ents. 

Colorado River Zone, California: 
Seasons and limits shall be the same as 
seasons and limits selected in the 
adjacent portion of Arizona (South 
Zone). 


Geese 


Season Lengths, Outside Dates, and 
Limits: 

California, Oregon, and Washington: 
Except as subsequently noted, 100-day 
seasons may be selected, with outside 
dates between the Saturday nearest 
October 1 (September 30), and the last 
Sunday in January (January 28). Basic 
daily bag limits are 4 light geese and 4 
dark geese, except in California, Oregon, 
and Washington, where the dark goose 
bag limit does not include brant. 

In Oregon’s South Coast Zone and 
California’s North Coast Special 
Management Area, 107-day seasons may 
be selected, with outside dates between 
the Saturday nearest October 1 
(September 30) and March 10. Hunting 
days that occur after the last Sunday in 
January shall be concurrent in both 
zones. A 3-way split season may be 
selected in Oregon’s Southwest Zone. 

Arizona, Colorado, Idaho, Montana, 
Nevada, New Mexico, Utah, and 
Wyoming: Except as subsequently 
noted, 107-day seasons may be selected, 
with outside dates between the Saturday 
nearest September 24 (September 23), 
and the last Sunday in January (January 
28). Basic daily bag limits are 4 light 
geese and 4 dark geese. 

Split Seasons: Unless otherwise 
specified, seasons for geese may be split 
into up to 3 segments. Three-way split 
seasons for Canada geese and white- 
fronted geese require Pacific Flyway 
Council and U.S. Fish and Wildlife 
Service approval and a 3-year 
evaluation by each State. 

Brant Season: Oregon may select a 16- 
day season, Washington a 16-day 
season, and California a 30-day season. 
Days must be consecutive. Washington 
and California may select hunting 
seasons by up to two zones. The daily 
bag limit is 2 brant and is in addition 
to dark goose limits. In Oregon and 


California, the brant season must end no 


later than December 15. 

Arizona: The daily bag limit for dark 
geese is 3. 

California: Northeastern Zone: The 
daily bag limit is 4 geese and may 
include no more than 1 cackling Canada 

goose or 1 Aleutian Canada goose. 
- Southern Zone: In the Imperial 
County Special Management Area, light 
geese only may be taken from the end 
of the general goose hunting season 


through the first Sunday in February 
(February 5). 

Balance-of-the-State Zone: Limits may 
not include more than 4 geese per day. 
In the Sacramento Valley Special 
Management Area (West), the season on 
white-fronted geese must begin no 
earlier than the last Saturday in October 
and end on or before December 14, and 
the daily bag limit shall contain no more 
than 2 white-fronted geese. 

Oregon: Except as subsequently . 
noted, the dark goose daily bag limit is 
4, including not more than 1 cackling or 
Aleutian goose. 

Harney, Lake, and Malheur County 
Zone: For Lake County only, the daily 
dark goose bag limit may not include 
more than 2 white-fronted geese. 

Klamath County Zone: A 107-day 
season may be selected, with outside 
dates between the Saturday nearest _ 
October 1 (September 30), and March 
10. A 3-way split season may be 
selected. The daily dark goose bag limit 
is 4 dark geese and 4 white geese except 
for hunting days that occur after the last 
Sunday in January when only white- 
fronted geese may be taken with a daily 
bag limit of two. 

Northwest Special Permit Zone: 
Except for designated areas, there will 
be no open season on Canada geese. In 
the designated areas, individual quotas - 
will be established that collectively will 
not exceed 165 dusky geese. See section 
on quota zones. In those designated 
areas, the daily bag limit of dark geese 
is 4 including not more than 2 cackling 
or Aleutian geese. 

Closed Zone: All of Tillamook 
County. 

South Coast Zone: The daily dark 
goose bag limit is 4 including cackling 
and Aleutian geese. 

Southwest Zone: The daily dark goose 
bag limit is 4 including cackling and 
Aleutian geese. 

Washington: The daily bag limit is 4 
geese. A 107-day season may be selected 
in Areas 4 and 5 (eastern Washington). 

Southwest Quota Zone: In the 
Southwest Quota Zone, except for 
designated areas, there will be no open 
season on Canada geese. In the 
designated areas, individual quotas will 
be established that collectively will not 
exceed 85 dusky geese. See section on 
quota zones. In this area, the daily bag 
limit may include 2 cackling geese. In 
Southwest Quota Zone Area 2B (Pacific 
County), the daily bag limit may include 
1 Aleutian goose. 

Colorado: The daily bag limit for dark 
geese is 3 geese. 

Idaho: The daily bag limit is 4 geese. 

Nevada: The daily bag limit for dark 
geese is 3. 


New Mexico: The daily bag limit for 
dark geese is 3. 

Utah: The daily bag limit for dark 
geese is 3. 

Quota Zones: Seasons on n dark geese 
must end upon attainment of individual 
quotas of dusky geese allotted to the 
designated areas of Oregon and 
Washington. The September Canada 
goose season, the regular goose season, 
any special late dark goose season, and 
any extended falconry season, 
combined, must not exceed 107 days, 
and the established quota of dusky geese 
must not be exceeded. Hunting of dark 
geese in those designated areas will only 
be by hunters possessing a State-issued 
permit authorizing them to do so. Ina 
Service-approved investigation, the 
State must obtain quantitative 
information on hunter compliance of 
those regulations aimed at reducing the 
take of dusky geese. If the monitoring 
program cannot be conducted, for any 
reason, the season must immediately 
close. In the designated areas of the 
Washington Southwest Quota Zone, a 
special late dark goose season may be ~ 
held between the Saturday following the 
close of the general goose season and 
March 10. 

In the Northwest Special Permit Zone 
of Oregon, the framework closing date is 
extended to the Sunday closest to March 
1 (March 4). Regular dark goose seasons 
may be split into 3 segments within the 
Oregon and Washington quota zones. 
The daily bag limit for dark geese is 3. 


Swans 


In portions of the Pacific Flyway 
(Montana, Nevada, and Utah), an open 
season for taking a limited number of 
swans may be selected. Permits will be 
issued by the State and will authorize 
each permittee to take no more than 1 
swan per season with each permit. 
Nevada may issue up to 2 permits per 
hunter. Montana and Utah may only 
issue 1 permit per hunter. Each State’s 
season may open no earlier than the 
Saturday nearest October 1 (September 
30). These seasons are also subject to the 
following conditions: 

Montana: No more than 500 permits 
may be issued. The season must end no 
later than December 1. The State must 
implement a harvest-monitoring 
program to measure the species 
composition of the swan harvest and 
should use appropriate measures to 
maximize hunter compliance in 
reporting bill measurement and color 
information. 

Utah: No more than 2,000 permits 
may be issued. During the swan season, 
no more than 10 trumpeter swans may 
be taken. The season must end no later 
than the second Sunday in December 
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(December 10) or upon attainment of 10 
trumpeter swans in the harvest, 
whichever occurs earliest. The Utah 
season remains subject to the terms of 
the Memorandum of Agreement entered 
into with the Service in August 2001, 
regarding harvest monitoring, season 
closure procedures, and education 
requirements to minimize the take of 
trumpeter swans during the swan 
season. 

Nevada: No more than 650 permits 
may be issued. During the swan season, 
no more than 5 trumpeter swans may be 
taken. The season must end no later 
than the Sunday following January 1 
(January 7) or upon attainment of 5 
trumpeter swans in the harvest, 
whichever occurs earliest. 

In addition, the States of Utah and 
Nevada must implement a harvest- 
monitoring program to measure the 
species composition of the swan 
harvest. The harvest-monitoring 
program must require that all harvested 
swans or their species-determinant parts 
be examined by either State or Federal 
biologists for the purpose of species 
classification. The States should use | 
appropriate measures to maximize 
hunter compliance in providing bagged 
swans for examination. Further, the 
States of Montana, Nevada, and Utah 
must achieve at least an 80-percent 
compliance rate, or subsequent permits 
will be reduced by 10 percent. All three 
States must provide to the Service by 
June 30, 2007, a report detailing harvest, 
hunter participation, reporting 
compliance, and monitoring of swan 
populations in the designated hunt 
areas. 


Tundra Swans 


In portions of the Atlantic Flyway 
(North Carolina and Virginia) and the 
Central Flyway (North Dakota, South 
Dakota [east of the Missouri River], and 
that portion of Montana in the Central 
Flyway), an open season for taking a 


- limited number of tundra swans may be 


selected. Permits will be issued by the 
States that authorize the take of no more 
than 1 tundra swan per permit. A 
second permit may be issued to hunters 
from unused permits remaining after the 
first drawing. The States must obtain 
harvest and hunter participation data. 
These seasons are also subject to the 
following conditions: 
In the Atlantic Flyway: 
—tThe season is experimental. 
—The season may be 90 days, from 
October 1 to January 31. - 
—In North Carolina, no more than 5,000 
permits may be issued. 
—In Virginia, no more than 600 permits 
may be issued. 
In the Central Flyway: 


—The season may be 107 days, from the 
Saturday nearest October 1 
(September 30) to January 31. 

—In the Central Flyway portion of 
Montana, no more than 500 permits 
may be issued. 

—In North Dakota, no more than 2,200 
permits may be issued. 

—In South Dakota, no more than 1,300 
permits may be issued. 


Area, Unit, and Zone Descriptions 
Ducks (Including Mergansers) and Coots 
Atlantic Flyway 


Connecticut: North Zone: That 
portion of the State north of I-95. 

South Zone: Remainder of the State. 

Maine: North Zone: That portion 
north of the line extending east along 
Maine State Highway 110 from the New 
Hampshire and Maine State line to the 
intersection of Maine State Highway 11 
in Newfield; then north and east along 
Route 11 to the intersection of U.S. 
Route 202 in Auburn; then north and 
east on Route 202 to the intersection of 
Interstate Highway 95 in Augusta; then 
north and east along I-95 to Route 15 in 
Bangor; then east along Route 15 to. 
Route 9; then east along Route 9 to 
Stony Brook in Baileyville; then east 
along Stony Brook to the United States 
border. 

South Zone: Remainder of the State. 

Massachusetts: Western Zone: That 
portion of the State west of a line 
extending south from the Vermont State 
line on I-9t to MA 9, west on MA 9 to 
MA 10, south on MA 10 to U.S. 202, 
south on U.S. 202 to the Connecticut 
State line. 

Central Zone: That portion of the 
State east of the Berkshire Zone and 
west of a line extending south from the 
New Hampshire State line on I-95 to 
U.S. 1, south on U.S. 1 to I-93, south on 
I-93 to MA 3, south on MA 3 to U.S. 

6, west on U.S. 6 to MA 28, west on MA 
28 to I-195, west to the Rhode Island 
State line; except the waters, and the 
lands 150 yards inland from the high- 
water mark, of the Assonet River 
upstream to the MA 24 bridge, and the 
Taunton River upstream to the Center 
St.-Elm St. bridge shall be in the Coastal 
Zone. 

Coastal Zone: That portion of 
Massachusetts east and south of the 
Central Zone. 

New Hampshire: Coastal Zone: That 
portion of the State east of a line 
extending west from the Maine State 
line in Rollinsford on NH 4 to the city 
of Dover, south to NH 108, south along 
NH 108 through Madbury, Durham, and 
Newmarket to NH 85 in Newfields, 
south to NH 101 in Exeter, east to NH 
51 (Exeter-Hampton Expressway), east 


to I-95 (New Hampshire Turnpike) in 
Hampton, and south along I-95 to the 
Massachusetts State line. 

Inland Zone: That portion of the State 
north and west of the above boundary 
and along the Massachusetts State line 
crossing the Connecticut River to 
Interstate 91 and northward in Vermont 
to Route 2, east to 102, northward to the 
Canadian border. 

New Jersey: Coastal Zone: That 
portion of the State seaward of a line 
beginning at the New York State line in 
Raritan Bay and extending west along 
the New York State line to NJ 440 at 
Perth Amboy; west on NJ 440 to the 
Garden State Parkway; south on the 
Garden State Parkway to the shoreline at 
Cape May and continuing to the 
Delaware State line in Delaware Bay. 

North Zone: That portion of the State 
west of the Coastal Zone and north of 
a line extending west from the Garden 
State Parkway on NJ 70 to the New 
Jersey Turnpike, north on the turnpike 
to U.S. 206, north on U.S. 206 to U.S. 

1 at Trenton, west on U.S. 1 to the 
Pennsylvania State line in the Delaware 
River. 

South Zone: That portion of the State 
not within the North Zone or the Coastal 
Zone. 

New York: Lake Champlain Zone: The 
U.S. portion of Lake Champlain and that 
area east and north of a line extending 
along NY 9B from the Canadian border 
to U.S. 9, south along U.S. 9 to NY 22 
south of Keesville; south along NY 22 to 
the west shore of South Bay, along and 
around the shoreline of South Bay to NY 
22 on the east shore of South Bay; 
southeast along NY 22 to U.S. 4, 
northeast along U.S. 4 to the Vermont 
State line. 

Long Island Zone: That area 
consisting of Nassau County, Suffolk 
County, that area of Westchester County 
southeast of I-95, and their tidal waters. 

Western Zone: That area west of a line 
extending from Lake Ontario east along 
the north shore of the Salmon River to 
I-81, and south along I-81 to the 
Pennsylvania State line. 

Northeastern Zone: That area north of 
a line extending from Lake Ontario east 
along the north shore of the Salmon 
River to I-81 to NY 31, east along NY 
31 to NY 13, north along NY 13 to NY 
49, east along NY 49 to NY 365, east 
along NY 365 to NY 28, east along NY 
28 to NY 29, east along NY 29 to I-87, 
north along I-87 to U.S. 9 (at Exit 20), 
north along U.S. 9 to NY 149, east along 
NY 149 to U.S. 4, north along U.S. 4 to 
the Vermont State line, exclusive of the 
Lake Champlain Zone. 

Southeastern Zone: The remaining 
portion of New York. 
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Pennsylvania: Lake Erie Zone: The 
Lake Erie waters of Pennsylvania and a 
shoreline margin along Lake Erie from 
New York on the east to Ohio on the 
west extending 150 yards inland, but 
including all of Presque Isle Peninsula. 

Northwest Zone: The area bounded on 
the north by the Lake Erie Zone and 
including all of Erie and Crawford 
Counties and those portions of Mercer 
and Venango Counties north of I-80. 

North Zone: That portion of the State 
east of the Northwest Zone and north of 
a line extending east on I-80 to U.S. 
220, Route 220 to I-180, I—180 to I-80, 
and I-80 to the Delaware River. 

South Zone: The remaining portion of 
Pennsylvania. 

Vermont: Lake Champlain Zone: The - 
U.S. portion of Lake Champlain and that 
area north and west of the line 
extending from the New York State line 
along U.S. 4 to VT 22A at Fair Haven; 
VT 22A to U.S. 7 at Vergennes; U.S. 7 
to the Canadian border. 

__ Interior Zone: That portion of 
Vermont west of the Lake Champlain 
Zone and eastward of a line extending 
from the Massachusetts State line at 
Interstate 91; north along Interstate 91 to 
U.S. 2; east along U.S. 2 to VT 102; 
north along VT 102 to VT 253; north 
along VT 253 to the Canadian border. 

Connecticut River Zone: The 
remaining portion of Vermont east of 
the Interior Zone. 

West Virginia: Zone 1: That portion 
outside the boundaries in Zone 2. 

Zone 2 (Allegheny Mountain Upland): 
That area bounded by a line extending 
south along U.S. 220 through Keyser to 
U.S. 50; U.S. 50 to WV 93; WV 93 south 
to WV 42; WV 42 south to Petersburg; 
WV 28 south to Minnehaha Springs; WV 
39 west to U.S. 219; U.S. 219 south to 
I-64; I-64 west to U.S. 60; U.S. 60 west 
to U.S. 19; U.S. 19 north to I-79, I-79 
north to I-68; I-68 east to the Maryland 
State line; and along the State line to the 
point of beginning. 

Mississippi Flyway 

Alabama: South Zone: Mobile and 
Baldwin Counties. 

North Zone: The remainder of 
Alabama. 

Illinois: North Zone: That portion of 
the State north of a line extending west 
from the Indiana border along Peotone- 
Beecher Road to Illinois Route 50, south 
along Illinois Route 50 to Wilmington- 
Peotone Road, west along Wilmington- 
Peotone Road to Illinois Route 53, north 
along Illinois Route 53 to New River 
Road, northwest along New River Road 
to Interstate Highway 55, south along I- 
55 to Pine Bluff-Lorenzo Road, west 
along Pine Bluff-Lorenzo Road to 
Illinois Route 47, north along Illinois 


Route 47 to I-80, west along I-80 to I- 
39, south along I-39 to Illinois Route 18, 
west along Illinois Route 18 to Illinois 
Route 29, south along Illinois Route 29 
to Illinois Route 17, west along Illinois 
Route 17 to the Mississippi River, and 
due south across the Mississippi River 
to the Iowa border. 

Central Zone: That portion of the 
State south of the North Zone to a line 
extending west from the Indiana border 
along Interstate Highway 70 to Illinois 
Route 4, south along Illinois Route 4 to 
Illinois Route 161, west along Illinois 
Route 161 to Illinois Route’ 158, south 
and west along Illinois Route 158 to 
Illinois Route 159, south along Illinois 
Route 159 to Illinois Route 156, west 
along Illinois Route 156 to A Road, 
north and west on A Road to Levee 
Road, north on Levee Road to the south 
shore of New Fountain Creek, west 
along the south shore of New Fountain 
Creek to the Mississippi River, and due 
west across the Mississippi River to the 
Missouri border. 

South Zone: The remainder of Illinois. 

Indiana: North Zone: That portion of 
the State north of a line extending east 
from the Illinois State line along State 
Road 18 to U.S. Highway 31, north 
along U.S. 31 to U.S. 24, east along U.S. 
24 to Huntington, then southeast along 
U.S. 224 to the Ohio State line. 

Ohio River Zone: That portion of the 
State south of a line extending east from 
the Illinois State line along Interstate 
Highway 64 to New Albany, east along 
State Road 62 to State Road 56, east 
along State Road 56 to Vevay, east and 
north on State 156 along the Ohio River 
to North Landing, north along State 56 
to U.S. Highway 50, then northeast 
along U.S. 50 to the Ohio State line. 

South Zone: That portion of the State 
between the North and Ohio River Zone 
boundaries. 

Iowa: North Zone: That portion of the 
State north of a line extending east from 
the Nebraska border along State __ 
Highway 175 to State Highway 37, 
southeast along State Highway 37 to 
State Highway 183, northeast along 
State Highway 183 to State Highway 
141, east along State Highway 141 to 
U.S. Highway 30, then east along U.S. 
Highway 30 to the Illinois border. 

South Zone: The remainder of Iowa. 

Kentucky: West Zone: All counties 
west of and including Butler, Daviess, 
Ohio, Simpson, and Warren Counties. 

East Zone: The remainder of 
Kentucky. 

Louisiana: West Zone: That portion of 
the State west and south of a line 


extending south from the Arkansas State 


line along Louisiana Highway 3 to 
Bossier City, east along Interstate 
Highway 20 to Minden, south along 


Louisiana 7 to Ringgold, east ‘along 
Louisiana 4 to Jonesboro, south along 
U.S. Highway 167 to Lafayette, 
southeast along U.S. 90 to the 
Mississippi State line. 

East Zone: The remainder of 
Louisiana. 

Michigan: North Zone: The Upper 
Peninsula. 

Middle Zone: That portion of the 
Lower Peninsula north of a line 
beginning at the Wisconsin State line in 
Lake Michigan due west of the mouth of 
Stony Creek in Oceana County; then due 
east to, and easterly and southerly along 
the south shore of Stony Creek to Scenic 
Drive, easterly and southerly along 
Scenic Drive to Stony Lake Road, 
easterly along Stony Lake and Garfield 
Roads to Michigan Highway 20, east 
along Michigan 20 to U.S. Highway 10 
Business Route (BR) in the city of 
Midland, easterly along U.S. 10 BR to 
U.S. 10, easterly along U.S. 10 to 
Interstate Highway 75/U.S. Highway 23, 
northerly along I—-75/U.S. 23 to the U.S. 
23 exit at Standish, easterly along U.S. 
23 to the centerline of the Au Gres 
River, then southerly along the 
centerline of the Au Gres River to 
Saginaw Bay, then on a line directly east 
10 miles into Saginaw Bay, and from 
that point on a line directly northeast to 
the Canadian border. 

South Zone: The remainder of 
Michigan. 

Minnesota: North Duck Zone: That 
portion of the State north of a line 
extending east from the North Dakota 
State line along State Highway 210 to 
State Highway 23, east along State 
Highway 23 to’State Highway 39, then 
east along State Highway 39 to the 
Wisconsin State line at the Oliver 
Bridge. 

South Duck Zone: The remainder of 
Minnesota. 

Missouri: North Zone: That portion of 
Missouri north of a line running west 
from the Illinois State line (Lock and 
Dam 25) on Lincoln County Highway N 
to Missouri Highway 79; south on 


' Missouri Highway 79 to Missouri 


Highway 47; west on Missouri Highway 
47 to Interstate 70; west on Interstate 70 
to the Kansas State line. 

South Zone: That portion of Missouri 
south of a line running west from the 
Illinois State line on Missouri Highway 
34 to Interstate 55; south on Interstate 
55 to. U.S. Highway 62; west on U.S. 
Highway 62 to Missouri Highway 53; 
north on Missouri Highway 53 to 
Missouri Highway 51; north on Missouri 
Highway 51 to U.S. Highway 60; west 
on U.S. Highway 60 to Missouri 
Highway 21; north on Missouri ; 
Highway 21 to Missouri Highway 72; 
west on Missouri Highway 72 to 
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Missouri Highway 32; west on Missouri 
Highway 32 to U.S. Highway 65; north 
on U.S. Highway 65 to U.S. Highway 54; 
west on U.S. Highway 54 to the Kansas 
State line. 

Middle Zone: The remainder of 
Missouri. 

Ohio: North Zone: That portion of the 
State north of a line extending east from 
the Indiana State line along U.S. 
Highway 33 to State Route 127, south 
along SR 127 to SR 703, south along SR 
703 to SR 219, east along SR 219 to SR 
364, north along SR 364 to SR 703, east 
along SR 703 to SR 66, north along SR 
66 to U.S. 33, east along U.S. 33 to SR 
385, east along SR 385 to SR 117, south 
along SR 117 to SR 273, east along SR 
273 to SR 31, south along SR 31 to SR 
739, east along SR 739 to SR 4, north 
along SR 4 to SR 95, east along SR 95 
to SR 13, southeast along SR 13 to SR 
3, northeast along SR 3 to SR 60, north 
along SR 60 to U.S. 30, east along U.S. 


- 30 to SR 3, south along SR 3 to SR 226, 


south along SR 226 to SR 514, 
southwest along SR 514 to SR 754, 
south along SR 754 to SR 39/60, east 
along SR 39/60 to SR 241, north along 
SR 241 to U.S. 30, east along U.S. 30 to 
SR 39, east along SR 39 to the 
Pennsylvania State line. 

South Zone: The remainder of Ohio. 

Tennessee: Reelfoot Zone: All or 


' portions of Lake and Obion Counties. 


State Zone: The remainder of 
Tennessee. 

Wisconsin: North Zone: That portion 
of the State north of a line extending 
east from the Minnesota State line along 
U.S. Highway 10 to U.S. Highway 41, 
then north on U.S. Highway 41 to the 
Michigan State line. 

South Zone: The remainder of 
Wisconsin. 


Central Flyway 


Colorado (Central Flyway Portion): 
Eastern Plains Zone: That portion of the 
State east of Interstate 25, and all of El 
Paso, Pueblo, Heurfano, and Las Animas 
Counties. 

Mountain/Foothills Zone: That 
portion of the State west of Interstate 25 
and east of the Continental Divide, 
except El Paso, Pueblo, Heurfano, and 
Las Animas Counties. 

Kansas: High Plains Zone: That 
portion of the State west of U.S. 283. 

Low Plains Early Zone: That area of 
Kansas east of U.S. 283, and generally 
west of a line beginning at the Junction 
of the Nebraska border and KS 28; south 
on KS 28 to U.S. 36; east on U.S. 36 to 
KS 199; south on KS 199 to Republic 
Co. Road 563; south on Republic Co. 
Road 563 to KS 148; east on KS 148 to 
Republic Co. Road 138; south on 
Republic Co. Road 138 to Cloud Go. 


Road 765; south on Cloud Cn: Road 765 
to KS 9; west on KS 9 to U.S. 24; west 


_on U.S. 24 to U.S. 281; north on U.S. 


281 to U.S. 36; west on U.S. 36 to U.S. 
183; south on U.S. 183 to U.S. 24; west 
on U.S. 24 to KS 18; southeast on KS 18 
to U.S. 183; south on U.S. 183 to KS 4; 
east on KS 4 to I-135; south on J-135 
to KS 61; southwest on KS 61 to KS 96; 
northwest on KS 96 to U.S. 56; 
southwest on U.S. 56 to KS 19; east on 
KS 19 to U.S. 281; south on U.S. 281 to 
U.S. 54; west on U.S. 54 to U.S. 183; 
north on U.S. 183 to U.S. 56; southwest 
on U.S. 56 to Ford Co. Road 126; south 
on Ford Co. Road 126 to U.S. 400; 
northwest on U.S. 400 to U.S. 283. 

Low Plains Late Zone: The remainder 
of Kansas. 

Montana (Central Flyway Portion): 
Zone 1: The Counties of Blaine, Carbon, 
Carter, Daniels, Dawson, Fallon, Fergus, 
Garfield, Golden Valley, Judith Basin, 
McCone, Musselshell, Petroleum, 
Phillips, Powder River, Richland, 
Roosevelt, Sheridan, Stillwater, Sweet 


- Grass, Valley, Wheatland, Wibaux, and 


Yellowstone. 

Zone 2: The remainder of Montana. 

Nebraska: High Plains Zone: That 
portion of Nebraska lying west of a line 
beginning at the South Dakota-Nebraska 
border on U.S. 183, south on U.S. 183 
to U.S. 20, west on U.S. 20 to NE 7, 
south on NE 7 to NE 91, southwest on 
NE 91 to NE 2, southeast on NE 2 to NE 
92, west on NE 92 to NE 40, south on 
NE 40 to NE 47; south on NE 47 to NE 
23, east on NE 23 to U.S. 283 and south 
on U.S. 283 to the Kansas-Nebraska 
border. 

Low Plains Zone 1: That portion of 
Dixon County west of NE 26E Spur and 
north of NE 12; those portions of Cedar 
County north of NE 12; those portions 
of Knox counties north of NE 12 to 
intersection of Niobrara River; all of 
Boyd County; Keya Paha County east of 
U.S. 183. Both banks of the Niobrara 
River in Keya Paha, Boyd, and Knox 
counties east of U.S. 183 shall be 
included in Zone 1. 

Low Plains Zone 2: Area bounded by 
designated Federal and State highways 
and political boundaries beginning at 
the Kansas-Nebraska border on U.S. 75 
to U.S. 136; east to the intersection of 
U.S. 136 and the Steamboat Trace 
(Trace); north along the Trace to the 
intersection with Federal Levee R-562; 
north along Federal Levee R-562 to the 
intersection with the Trace; north along 
the Trace/Burlington Northern Railroad 
right-of-way to NE 2; west to U.S. 75; 
north to NE 2; west to NE 43; north to 
U.S. 34; east to NE 63; north and west 
to U.S. 77; north to NE 92; west to U.S. 
81; south to NE 66; west to NE 14; south 
to County Road 22 (Hamilton County); 


west to County Road M, south to County 
Road 21; west to County Road K; south 
U.S. 34; west to NE 2; south to U.S. I- 
80; west to Gunbarrel Road. (Hall/ 
Hamilton county line); south to Giltner 
Road.; west to U.S. 281; south to U.S. 
34; west to NE 10; north to County Road 
“R” (Kearney County) and County Road 
#742 (Phelps County); west to County 
Road #438 (Gosper County line); south 
along County Road #438 (Gosper County 
line) to County Road #726 (Furnas 
County line); east to County Road #438 
(Harlan County line); south to U.S. 34; 
south and west to U.S. 136; east to NE 
14; south to the Kansas-Nebraska 
border, west to U.S. 283; north to NE 23; 
west to NE 47; north to U.S. 30; east to 
NE 14; north to NE 52; west and north 
to NE 91 to U.S. 281; south to NE 22; 
west to NE 11; northwest to NE 91; west 
to Loup County Line, north to Loup- 
Brown county line; east along northern 
boundaries of Loup, Garfield and 
Wheeler counties; south on the 
Wheeler-Antelope county line to NE 70; 
east to NE 14; south to NE 39; southeast 
to NE 22; east to U.S. 81; southeast to 
U.S. 30; east to U.S. 75, north to the 
Washington County line; east to the 
Iowa-Nebraska border; south along the 
lowa-Nebraska border; to the beginning 
at U.S. 75 and the Kansas-Nebraska 
border. 

Low Plains Zone 3: The area east of 
the High Plains Zone, excluding Low 
Plains Zone 1, north of Low Plains Zone 
2. 

Low Plains Zone 4: The area east of 
_ High Plains Zone and south of Zone 


Mexico (Central Flyway Portion): 
North Zone: That portion of the State 
north of I-40 and U.S. 54. 

South Zone: The remainder of New 
Mexico. 

North Dakota: High Plains Unit: That 


. portion of the State south and west of 


a line from the South Dakota State line 
along U.S. 83 and I-94 to ND 41, north 
to U.S. 2, west to the Williams/Divide 
County line, then north along the 
County line to the Canadian border. 

Low Plains Unit: The remainder of 
North Dakota. 

Oklahoma: High Plains Zone: The 
Counties of Beaver, Cimarron, and 
Texas. 

Low Plains Zone 1: That portion of 
the State east of the High Plains Zone 
and north of a line extending east from 
the Texas State line along OK 33 to OK 
47, east along OK 47 to U.S. 183, south 
along U.S. 183 to I-40, east along I-40 
to U.S. 177, north along U.S. 177 to OK 
33, east along OK 33 to OK 18, north 
along OK 18 to OK 51, west along OK 
51 to I-35, north along I-35 to U.S. 412, 
west along U.S. 412 to OK 132, then 
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north along OK 132 to the Kansas State 
line. 

Low Plains Zone 2: The remainder of 
Oklahoma. 

South Dakota: High Plains Zone: That 
portion of the State west of a line 
beginning at the North Dakota State line 
and extending south along U.S. 83 to 
U.S. 14, east on U.S. 14 to Blunt, south 
on the Blunt-Canning road to SD 34, 
east and south on SD 34 to SD 50 at 
Lee’s Corner, south on SD 50 to I-90, 
east on I-90 to SD 50, south on SD 50° 
to SD 44, west on SD 44 across the 
Platte-Winner bridge to SD 47, south on 
SD 47 to U.S. 18, east on U.S. 18 to SD 
47, south on SD 47 to the Nebraska State 
line. 

North Zone: That portion of 
northeastern South Dakota east of the 
High Plains Unit and north ofa line 
extending east along U.S. 212 to the 
Minnesota State line. 

South Zone: That portion of Gregory 
County east of SD 47 and south of SD 
44; Charles Mix County south of SD 44 
to the Douglas County line; south on SD 
50 to Geddes; east on the Geddes 
Highway to U.S. 281; south on U.S. 281 
and U.S. 18 to SD 50; south and east on 
SD 50 to the Bon Homme County line; 
the Counties of Bon Homme, Yankton, 
and Clay south of SD 50; and Union 
County south and west of SD 50 and I- 
2 


9. 

Middle Zone: The remainder of South 
Dakota. 

Texas: High Plains Zone: That portion 
of the State west of a line extending . 
south from the Oklahoma State line 
along U.S. 183 to Vernon, south along 
U.S. 283 to Alban'y, south along TX 6 to 
TX 351 to Abilene, south along U.S. 277 
to Del Rio, then south along the Del Rio 
International Toll Bridge access road to 
the Mexico border. 

Low Plains North Zone: That portion 
of northeastern Texas east of the High 
Plains Zone and north of a line 
beginning at the International Toll 
Bridge south of Del Rio, then extending 
east on U.S. 90 to San Antonio, then 
continuing east on I-10 to the Louisiana 
State line at Orange, Texas. 

Low Plains South Zone: The 
remainder of Texas. 

Wyoming (Central Flyway portion): 
Zone 1: The Counties of Converse, 
Goshen, Hot Springs, Natrona, Platte, 
and Washakie; and the portion of Park 
County east of the Shoshone National 
Forest boundary and south of a line 
beginning where the Shoshone National 
Forest boundary meets Park County 
Road 8VC, east along Park County Road 
8VC to Park County Road 1AB, 
continuing east along Park County Road 
1AB to Wyoming Highway 120, north 
along WY Highway 120 to WY Highway 


294, south along WY Highway 294 to 
Lane 9, east along Lane 9 to Powel and 
WY Highway 14A, and finally east along 
WY Highway 14A to the Park County 
and Big Horn County line. 

Zone 2: The remainder of Wyoming. 


Pacific Flyway 


Arizona: Game Management Units 
(GMU) as follows: 

South Zone: Those portions of GMUs 
6 and 8 in Yavapai County, and GMUs 
10 and 12B-45. 

North Zone: GMUs 1-5, those 
portions of GMUs 6 and 8 within 
Coconino County, and GMUs 7, 9, 12A. 

California: Northeastern Zone: In that 
portion of California lying east and 
north of a line beginning at the 
intersection of Interstate 5 with the 
California-Oregon line; south along 
Interstate 5 to its junction with Walters 
Lane south of the town or Yreka; west 
along Walters Lane to its junction with 
Easy Street; south along Easy Street to 
the junction with Old Highway 99: 
south along Old Highway 99 to the 
point of intersection with Interstate 5 
north of the town of Weed; south along 
Interstate 5 to its junction with Highway 


. 89; east and south along Highway 89 to 


Main Street Greenville; north and east to 
its junction with North Valley Road; 
south to its junction of Diamond 
Mountain Road; north and east to its 
junction with North Arm Road; south 
and west to the junction of North Valley 
Road; south to the junction with 
Arlington Road (A22); west to the 
junction of Highway 89; south and west 
to the junction of Highway 70; east on 
Highway 70 to Highway 395; south and 
east on Highway 395 to the point of 
intersection with the California-Nevada 
State line; north along the California- 
Nevada State line to the junction of the 
California—Nevada-Oregon State lines; 
wést along the California-Oregon State 
line to the point of origin. 

Colorado River Zone: Those portions 
of San Bernardino, Riverside, and 


‘ Imperial Counties east of a line 


extending from the Nevada State line 
south along U.S. 95 to Vidal Junction; 
south on a road known as “Aqueduct 
Road” in San Bernardino County 
through the town of Rice to the San 
Bernardino-Riverside County line; south 
on a road known in Riverside County as 
the ‘“‘Desert Center to Rice Road” to the 
town of Desert Center; east 31 miles on 
I-10 to the Wiley Well Road; south on 
this road to Wiley Well; southeast along 
the Army-Milpitas Road to the Blythe, 
Brawley, Davis Lake intersections; south 
on the Blythe-Brawley paved road to the 
Ogilby and Tumco Mine Road; south on 
this road to U.S. 80; east seven miles on 
U.S. 80 to the Andrade—Algodones 


Road; south on this paved road to the 
Mexican border at Algodones, Mexico. 
Southern Zone: That portion of 


southern California (but excluding the 


Colorado River Zone) south and east of 
a line extending from the Pacific Ocean 
east along the Santa Maria River to CA 
166 near the City of Santa Maria; east on 
CA 166 to CA 99; south on CA 99 to the 
crest of the Tehachapi Mountains at 
Tejon Pass; east and north along the 
crest of the Tehachapi Mountains to CA 
178 at Walker Pass; east on CA 178 to 
U.S. 395 at the town of Inyokern; south 
on U.S. 395 to CA 58; east on CA 58 to 
I-15; east on I-15 to CA 127; north on 
CA 127 to the Nevada State line. 

Southern San Joaquin Valley 
Temporary Zone: All of Kings and 
Tulare Counties and that portion of 
Kern County north of the Southern 
Zone. 

Balance-of-the-State Zone: The 
remainder of California not included in 
the Northeastern, Southern, and 
Colorado River Zones, and the Southern 
San Joaquin Valley Temporary Zone. 

Idaho: Zone 1: Includes all lands and 
waters within the Fort Hall Indian 
Reservation, including private 
inholdings; Bannock County; Bingham 
County, except that portion within the 
Blackfoot Reservoir drainage; and Power 
County east of ID 37 and ID 39. 

Zone 2: Includes the following 
Counties or portions of Counties: 
Adams; Bear Lake; Benewah; Bingham 
within the Blackfoot Reservoir drainage; 
Blaine; Bonner; Bonneville; Boundary; 
Butte; Camas; Caribou except the Fort 
Hall Indian Reservation; Cassia within 
the Minidoka National Wildlife Refuge; 
Clark; Clearwater; Custer; Elmore within 
the Camas Creek drainage; Franklin; 
Fremont; Idaho; Jefferson; Kootenai; 
Latah; Lemhi; Lewis; Madison; Nez 
Perce; Oneida; Power within the 
Minidoka National Wildlife Refuge; 
Shoshone; Teton; and Valley Counties. 

Zone 3: Includes the following 
Counties or portions of Counties: Ada; 
Boise; Canyon; Cassia except within the 
Minidoka National Wildlife Refuge; 
Elmore except the Camas Creek 
drainage; Gem; Gooding; Jerome; 
Lincoln; Minidoka; Owyhee; Payette; 
Power west of ID 37 and ID 39 except 
that portion within the Minidoka 
National Wildlife Refuge; Twin Falls; 
and Washington Counties. 

Nevada: Lincoln and Clark County ~ 
Zone: All of Clark and Lincoln Counties. 

Remainder-of-the-State Zone: The 
remainder of Nevada. 

Oregon: Zone 1: Clatsop, Tillamook, 
Lincoln, Lane, Douglas, Coos, Curry, 
Josephine, Jackson, Linn, Benton, Polk, 
Marion, Yamhill, Washington, 
Columbia, Multnomah, Clackamas, 
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Hood River, Wasco, Sherman, Gilliam, 
Morrow and Umatilla Counties. 
Columbia Basin Mallard Management 
Unit: Gilliam, Morrow, and Umatilla 
Counties. 
Zone 2: The remainder of the State. 
Utah: Zone 1: All of Box Elder, Cache, 
Daggett, Davis, Duchesne, Morgan, Rich, 


- Salt Lake, Summit, Unitah, Utah, 


Wasatch, and Weber Counties, and that 

part of Toole County north of I-80. 
Zone 2: The remainder of Utah. 
Washington: East Zone: All areas east 

of the Pacific Crest Trail and east of the 


. Big White Salmon River in Klickitat 


County. 

Columbia Basin Mallard Management 
Unit: Same as East Zone. 

West Zone: All areas to the west of the 
East Zone. 

Wyoming: Snake River Zone: 
Beginning at the south boundary of 
Yellowstone National Park and the 
Continental Divide; south along the 
Continental Divide to Union Pass and 
the Union Pass Road (U.S.F.S. Road 
600); west and south along the Union 
Pass Road to U.S. F.S. Road 605; south 
along U.S.F.S. Road 605 to the Bridger- 
Teton National Forest boundary; along 
the national forest boundary to the 
Idaho State line; north along the Idaho 
State line to the south boundary of 
Yellowstone National Park; east along 
the Yellowstone National Park boundary 
to the Continental Divide. 

Balance of Flyway Zone: Balance of 


_ the Pacific Flyway in Wyoming outside 


the Snake River Zone. 
Geese 
Atlantic Flyway 

Connecticut: NAP L-Unit: That 
portion of Fairfield County north of 
Interstate 95 and that portion of New 
Haven County: starting at I-95 bridge-on 
Housatonic River; north of Interstate 95; 
west of Route 10 to the intersection of 
Interstate 691; west along Interstate 691 
to Interstate 84; west and south on 
Interstate 84 to Route 67; north along 
Route 67 to the Litchfield County line, 
then extending west along the Litchfield 
County line to the Shepaug River, then 
south to the intersection of the 
Litchfield and Fairfield County lines. 

NAP H-Unit: All of the rest of the 
State not included in the AP or NAP— 
Ldescriptions. 

AP Unit: Litchfield County and the 
portion of Hartford County, west of a 
line beginning at the Massachusetts 
State line in Suffield and extending 
south along Route 159 to its intersection 
with Route 91 in Hartford, and then 
extending south along Route 91 to its 
intersection with the Hartford/ 
Middlesex County line. 


South Zone: Same as for ducks. 

North Zone: Same as for ducks. 

Maryland: Resident Population (RP) 
Zone: Garrett, Allegany, Washington, 
Frederick, Howard, and Montgomery 
Counties; that portion of Baltimore 
County south of Route 138, Route 137, 
and Mount Carmel Road; that portion of 
Anne Arundel County west of Interstate 
895, Interstate 97 and Route 3; that 
portion of Prince George’s County west 
of Route 3 and Route 301, that portion 
of Charles County west of Route 301 to 
the Virginia State line; and that portion 
of Carroll County south of Route 88, 
west of Route 30 from the intersection 
of Route 30 and Route 88 to the 
intersection of Route 30 and Route 482, 
south of Route 482, south of Route 27 
from the intersection of Route 27 and 
Route 482 to the intersection of Route 
27 and Route 97, and west of Route 97 
from the Intersection of Route 27 and 
Route 97 to the Pennsylvania line. 

AP Zone: Remainder of the State. 

Massachusetts: NAP Zone: Central 
Zone (same as for ducks) and that 
portion of the Coastal Zone that lies 
north of route 139 from Green Harbor. 

AP Zone: Remainder of the State. 

Special Late Season Area: That 
portion of the Coastal Zone (see duck 
zones) that lies north of the Cape Cod 
Canal and east of Route 3, north to the 
New Hampshire line. 

New Hampshire: Same zones as for 
ducks. 

New Jersey: North: That portion of the 
State within a continuous line that runs 
east along the New York State boundary 
line to the Hudson River; then south 
along the New York State boundary to 
its intersection with Route 440 at Perth 
Amboy; then west on Route 440 to its 
intersection with Route 287; then west 
along Route 287 to its intersection with 
Route 206 in Bedminster (Exit 18); then 
north along Route 206 to its intersection 


with Route 94: then west along Route 94° 


to the tollbridge in Columbia; then north 
along the Pennsylvania State boundary 
in the Delaware River to the beginning 
point. 
South: That portion of the State 
within a continuous line that runs west 
from the Atlantic Ocean at Ship Bottom 
along Route 72 to Route 70; then west 
along Route 70 to Route 206; then south 
along Route 206 to Route 536; then west 
along Route 536 to Route 322; then west 
along Route 322 to Route 55; then south 
along Route 55 to Route-553 (Buck 
Road); then south along Route 553 to 
Route 40; then east along Route 40 to 
route 55; then south along Route 55 to 
Route 552 (Sherman Avenue); then west 
along Route 552 to Carmel Road; then 
south along Carmel Road to Route 49; 
then east along Route 49 to Route 555; 


then south along Route 555 to Route 
553; then east along Route 553 to Route 
649; then north along Route 649 to 
Route 670; then east along Route 670 to 
Route 47; then north along Route 47 to 
Route 548; then east along Route 548 to 
Route 49; then east along Route 49 to 
Route 50; then south along Route 50 to 
Route 9; then south along Route 9 to 
Route 625 (Sea Isle City Boulevard); 
then east along Route 625 to the Atlantic 
Ocean; then north to the beginning 
point. 

New York: Lake Champlain Goose 
Area: That area of New York State lying 
east and north of a continuous line 
extending along Route 11 from the New 
York-Canada International boundary 
south to Route 9B, south along Route 9B 
to Route 9, south along Route 9 to Route 
22 south of Keeseville, south along 
Route 22 to the west shore of South Bay 
along and around the shoreline of South 
Bay to Route 22 on the east shore of 
South Bay, southeast along Route 22 to 
Route 4, northeast along Route 4 to the 
New York-Vermont boundary. 

Northeast Goose Area: The same as 
the Northeastern Waterfowl Hunting 
Zone, which is that area of New York 
State lying north of a continuous line 
extending from Lake Ontario east along 
the north shore of the Salmon River to 
Interstate 81, south along Interstate 
Route 81 to Route 31, east along Route 
31 to Route 13, north along Route 13 to 
Route 49, east along Route 49 to Route 
365, east along Route 365 to Route 28, 
east along Route 28 to Route 29, east 
along Route 29 to Interstate Route 87, 
north along Interstate Route 87 to Route 
9 (at Exit 20), north along Route 9 to - 
Route 149, east along Route 149 to 
Route 4, north along Route 4 to the New 
York-Vermont boundary, exclusive of 
the Lake Champlain Zone. 

East Central Goose Area: That area of 
New York State lying inside of a 
continuous line extending from 
Interstate Route 81 in Cicero, east along 
Route 31 to Route 13, north along Route 
13 to Route 49, east along Route 49 to 
Route 365, east along Route 365 to 
Route 28, east along Route 28 to Route 
29, east along Route 29 to Route 147 at — 
Kimball Corners, south along Route 147 
to Schenectady County Route 40 (West 
Glenville Road), west along Route 40 to 
Touareuna Road, south along Touareuna 
Road to Schenectady County Route 59, 
south along Route 59 to State Route 5, 
east along Route 5 to the Lock 9 bridge, 
southwest along the Lock 9 bridge to 
Route 5S, southeast along Route 5S to 
Schenectady County Route 58, 
southwest along Route 58 to the NYS 
Thruway, south along the Thruway to 
Route 7, southwest along Route 7 to 
Schenectady County Route 103, south 
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along Route 103 to Route 406, east along 
Route 406 to Schenectady County Route 
99 (Windy Hill Road), south along Route 
99 to Dunnsville Road, south along 
Dunnsville Road to Route 397, 
southwest along Route 397 to Route 146 
at Altamont, west along Route 146 to 
Albany County Route 252, northwest 
along Route 252 to Schenectady County 
Route 131, north along Route 131 to 
Route 7, west along Route 7 to Route 10 
at Richmondville, south on Route 10 to 
Route 23 at Stamford, west along Route 
23 to the south bank of the Susquehanna 
River, southwest along the south bank of 
the Susquehanna River to Interstate 
Route 88 near Harpursville, west along 
Route 88 to Route 79, northwest along 
Route 79 to Route 26 in Whitney Point, 
southwest along Route 26 to Interstate 
Route 81, north along Route 81 to the 
point of beginning. 

West Central Goose Area: That area of 
New York State lying within a 
continuous line beginning at the point 
where the northerly extension of Route 
269 (County Line Road on the Niagara- 
Orleans County boundary) meets the 
International boundary with Canada, 
south to the shore of Lake Ontario at the 
eastern boundary of Golden Hill State 
Park, south along the extension of Route 
269 and Route 269 to Route 104 at 
Jeddo, west along Route 104 to Niagara 
County Route 271, south along Route 
271 to Route 31E at Middleport, south 
_ along Route 31E to Route 31, west along 

Route 31 to Griswold Street, south along 
Griswold Street to Ditch Road, south 
along Ditch Road to Foot Road, south 
along Foot Road to the north bank of 
Tonawanda Creek, west along the north 
bank of Tonawanda Creek to Route 93, 
south along Route 93 to the NYS 
Thruway, east along the Thruway 90 to 
Route 98 (at Thruway Exit 48) in 
Batavia, south along Route 98 to Route 
20, east along Route 20 to Route 19 in 
Pavilion Center, south along Route 19 to 
Route 63, southeast along Route 63 to 
Route 246, south along Route 246 to 
Route 39 in Perry, south along Route 39 
to Route 19A (south of Castile), south 
and southeast along Route 19A to Route - 
436, east along Route 436 to Route 36 
in Dansville, south along Route 36 to 
Route 17, east along Route 17 to Belfast 
Street at Bath, east along Belfast Street 
to Route 415 (West Washington Street), 
southeast along Route 415 to Route 54, 
northeast along Route 54 to Steuben 
County Route 87, northeast along Route 
87 to Steuben County Route 96, east 
along Route 96 to Steuben County Route 
114, east along Route 114 to Schuyler 
County Route 23, east and southeast 
along Route 23 to Schuyler County 
Route 28, southeast along Route 28 to 


Route 409 at Watkins Glen, south along 
Route 409 to Route 14, south along 
Route 14 to Route 224 at Montour Falls, 
east along Route 224 to Route 228 in 
Odessa, north along Route 228 to Route 
79 in Mecklenburg, east along Route 79 
to Route 366 in Ithaca, northeast along 
Route 366 to Route 13, northeast along 
Route 13 to Interstate Route 81 in 
Cortland, north along Route 81 to the 
north shore of the Salmon River to shore 
of Lake Ontario, extending generally 
northwest in a straight line to the 
nearest point of the International 
boundary with Canada, south‘and west 
along the International boundary to the 
point of beginning. 

Hudson Valley Goose Area: That area 
of New York State lying within a 
continuous line extending from Route 4 
at the New York-Vermont boundary, 
west and south along Route 4 to Route 
149 at Fort Ann, west on Route 149 to 
Route 9, south along Route 9 to 
Interstate Route 87 (at Exit 20 in Glens 
Falls), south along Route 87 to Route 29, 
west along Route 29 to Route 147 at 
Kimball Corners, south along Route 147 
to Schenectady County Route 40 (West 
Glenville Road), west along Route 40 to 


_ Touareuna Road, south along Touareuna 


Road to Schenectady County Route 59, 


_ south along Route 59 to State Route 5, 


east along Route 5 to the Lock 9 bridge, 
southwest along the Lock 9 bridge to 
Route 5S, southeast along Route 5S to 
Schenectady County Route 58, 
southwest along Route 58 to the NYS 
Thruway, south along the Thruway to 
Route 7, southwest along Route 7 to 
Schenectady County Route 103, south 
along Route 103 to Route 406, east along 
Route 406 to Schenectady County Route 
99 (Windy Hill Road), south along Route 
99 to Dunnsville Road, south along 
Dunnsville Road to Route 397, 
southwest along Route 397 to Route 146 
at Altamont, southeast along Route 146 
to Main Street in Altamont, west along 
Main Street to Route 156, southeast 
along Route 156 to Albany County 
Route 307, southeast along Route 307 to 
Route 85A, southwest along Route 85A 
to Route 85, south along Route 85 to 
Route 443, southeast along Route 443 to 


Albany County Route 301 at Clarksville, 


southeast along Route 301 to Route 32, 
south along Route 32 to Route 23 at 
Cairo, west along Route 23 to Joseph 
Chadderdon Road, southeast along 
Joseph Chadderdon Road to Hearts 
Content Road (Greene County Route 31), 
southeast along Route 31 to Route 32, 
south along Route 32 to Greene County 
Route 23A, east along Route 23A to 
Interstate Route 87 (the NYS Thruway), 
south along Route 87 to Route 28 (Exit 
19) near Kingston, northwest on Route 


28 to Route 209, southwest on Route 
209 to the New York-Pennsylvania 
boundary, southeast along the New 
York-Pennsylvania boundary to the New 
York-New Jersey boundary, southeast 
along the New York-New Jersey 
boundary to Route 210 near Greenwood 
Lake, northeast along Route 210 to 
Orange County Route 5, northeast along 
Orange County Route 5 to Route 105 in 
the Village of Monroe, east and north 
along Route 105 to Route 32, northeast 
along Route 32 to Orange County Route 
107 (Quaker Avenue), east along Route . 
107 to Route 9W, north along Route 9W 
to the south bank of Moodna Creek, 
southeast along the south bank of 
Moodna Creek to the New Windsor- 
Cornwall town boundary, northeast 
along the New Windsor-Cornwall town 


. boundary to the Orange-Dutchess 


County boundary (middle of the Hudson 
River), north along the county boundary 
to Interstate Route 84, east along Route 
84 to the New York-Connecticut 
boundary, north along the New York- 
Connecticut boundary to the New York- 


. Massachusetts boundary, north along 


the New York-Massachusetts boundary 
to the New York-Vermont boundary, 
north to the point of beginning. 

Western Long Island Goose Area: That 
area of Westchester County and its tidal 
waters lying southeast of Interstate 
Route 95, and that area of Nassau and 
Suffolk Counties lying west of a 
continuous line extending due south 
from the New York-Connecticut 
boundary to the northern end of Sound 
Road (near Wading River), then south 
along Sound Road to North Country 
Road, then west along North Country 
Road to Randall Road, then south along 
Randall Road to State Route 25A, then 
west along Route 25A to the William 
Floyd Parkway (County Route 46), then 
south along William Floyd Parkway to 
Fire Island Beach Road, then due south 
to International waters. 

Eastern Long Island Goose Area: That 
area of Suffolk County that is not part 
of the Western Long Island Goose 
Hunting Area, as defined above. 

South Goose Area: The remainder of 
New York State, excluding New York 
City. 

Special Late Canada Goose Area: That 
area of Westchester County lying 
southeast of Interstate Route 95, and 
that area of Nassau and Suffolk Counties 
lying north of State Route 25A and west 
of a continuous line extending 
northward from State Route 25A along 
Randall Road (near Shoreham) to North 
Country Road, then east to Sound Road 
and then north to Long Island Sound 
and then due north to the New York- 
Connecticut boundary. 
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North Carolina: SJBP Hunt Zone: 
Includes the following counties or 
portions of counties: Anson, Cabarrus, 
Chatham, Davidson, Durham, Halifax 
(that portion east of NC 903), 5 
Montgomery (that portion west of NC 
109), Northampton (all of the county 
with the exception of that portion that 
is both north of U.S. 158 and east of NC 
35), Richmond (that portion south of NC 
73 and west of U.S. 220 and north of 
U.S. 74), Rowan, Stanly, Union, and 
Wake. 

RP Hunt Zone: Includes the following 
counties or portions of counties: 
Alamance, Alleghany, Alexander, Ashe, 
Avery, Beaufort, Bertie (that portion 
south and west of a line formed by NC 
45 at the Washington Co. line to U.S. 17 
in Midway, U.S. 17 in Midway to U.S. 
13 in Windsor, U.S. 13 in Windsor to 
the Hertford Co. line), Bladen, 
Brunswick, Buncombe, Burke, Caldwell, 
Carteret, Caswell, Catawba, Cherokee, 
Clay, Cleveland, Columbus, Craven, 
Cumberland, Davie, Duplin, Edgecombe, 
Forsyth, Franklin, Gaston, Gates, 
Graham, Granville, Greene, Guilford, 
Halifax (that portion west of NC 903), 
Harnett, Haywood, Henderson, Hertford, 
Hoke, Iredell, Jackson, Johnston, Jones, 
Lee, Lenoir, Lincoln, McDowell, Macon, 
Madison, Martin, Mecklenburg, 
Mitchell, Montgomery (that portion that 
is east of NC 109), Moore, Nash, New 
Hanover, Onslow, Orange, Pamlico, 
Pender, Person, Pitt, Polk, Randolph, 
Richmond (all of the county with 


_ exception of that portion that is south of 


NC 73 and west of U.S. 220 and north 
of U.S. 74), Robeson, Rockingham, 
Rutherford, Sampson, Scotland, Stokes, 
Surry, Swain, Transylvania, Vance, 
Warren, Watauga, Wayne, Wilkes, 
Wilson, Yadkin, and Yancey. 

Northeast Hunt Unit: Includes the 
following counties or portions of 
counties: Bertie (that portion north and 
east of a line formed by NC 45 at the 
Washington County line to U.S. 17 in 
Midway, U.S. 17 in Midway to U.S. 13 
in Windsor, U.S. 13 in Windsor to the 
Hertford Co. line), Camden, Chowan, 
Currituck, Dare, Hyde, Northampton 
(that portion that is both north of U.S. 
158 and east of NC 35), Pasquotank, 
Perquimans, Tyrrell, and Washington. 

Pennsylvania: Resident Canada Goose 
Zone: All of Pennsylvania except for 
Crawford, Erie, and Mercer counties and 
the area east of route SR 97 from 
Maryland State Line to the intersection 
of SR 194, east of SR 194 to intersection 
of U.S. Route 30, south of U.S. Route 30 
to SR 441, east of SR 441 to SR 743, east 
of SR 743 to intersection of I-81, east of 
I-81 to intersection of I-80, south of I- 
80 to New Jersey State line). 


SJBP Zone: Erie, Mercer and Crawford 

Counties except for the Pymatuning 

Zone. 
Pymatuning Zone: The area south of 


SR 198 from the Ohio State line to 


intersection of SR 18, SR 18 south to SR 


618, SR 618 south to U.S. Route 6, U.S. 


Route 6 east to U.S. Route 322/SR 18, 
U.S. Route 322/SR 18 west to 
intersection of SR 3013, SR 3013 south 
to the Crawford/Mercer County line. 

AP Zone: The area east of route SR 97 
from Maryland State Line to the 
intersection of SR 194, east of SR 194 to 
intersection of U.S. Route 30, south of 
U.S. Route 30 to SR 441, east of SR 441 
to SR 743, east of SR 743 to intersection 
of I-81, east of I-81 to intersection of I- 
80, south of I-80 to New Jersey State 
line. 

Rhode Island: Special Area for 
Canada Geese: Kent and Providence 
Counties and portions of the towns of 
Exeter and North Kingston within 
Washington County (see State 
regulations for detailed descriptions). 

South Carolina: Canada Goose Area: 
Statewide except for Clarendon County, 
that portion of Orangeburg County north 
of SC Highway 6, and that portion of 
Berkeley County north of SC Highway 
45 from the Orangeburg County line to 
the junction of SC Highway 45 and State 
Road S—8—31 and that portion west of 
the Santee Dam. 

Vermont: Same zones as for ducks. 

Virginia: AP Zone: The area east and 
south of the following line—the Stafford 
County line from the Potomac River 
west to Interstate 95 at Fredericksburg, 
then south along Interstate 95 to 
Petersburg, then Route 460 (SE) to City 
of Suffolk, then south along Route 32 to 
the North Carolina line. 

SJBP Zone: The area to the west of the 
AP Zone boundary and east of the 
following line: the “Blue Ridge” 
(mountain spine) at the West Virginia- 
Virginia Border (Loudoun County- 
Clarke County line) south to Interstate 
64 (the Blue Ridge line follows county 
borders along the western edge of 
Loudoun-Fauquier—Rappahannock- 
Madison-Greene-Albemarle and into 
Nelson Counties), then east along 
Interstate Rt. 64 to Route 15, then south 
along Rt. 15 to the North Carolina line. 

RP Zone: The remainder of the State 
west of the SJBP Zone. 

Back Bay Area: The waters of Back 
Bay and its tributaries and the marshes 
adjacent thereto, and on the land and 
marshes between Back Bay and the 
Atlantic Ocean from Sandbridge to the 
North Carolina line, and on and along 
the shore of North Landing River and 
the marshes adjacent thereto, and on 
and along the shores of Binson Inlet 
Lake (formerly known as Lake 


Tecumseh) and Red Wing Lake and the 
marshes adjacent thereto. 


_ West Virginia: Same zones as for 
ducks. 


Mississippi Flyway 


Alabama: Same zones as for ducks, 
but in addition: 

SJBP Zone: That portion of Morgan 
County east of U.S. Highway 31, north 
of State Highway 36, and west of U.S. 
231; that portion of Limestone County 
south of U.S. 72; and that portion of 
Madison County south of Swancott 
Road and west of Triana Road. 

Arkansas: Northwest Zone: Benton, 
Carroll, Baxter, Washington, Madison, 
‘Newton, Crawford, Van Buren, Searcy, 
Sebastion, Scott, Franklin, Logan, 
Johnson, Pope, Yell, Conway, Perry, 
Faulkner, Pulaski, Boone, and Marion 

Counties. 

Illinois: Same zones as for ducks. 

Indiana: Same zones as for ducks, but 
in addition: 

SJBP Zone: Jasper, LaGrange, LaPorte, 
Starke, Elkhart, and Steuben Counties, 
and that portion of the Jasper-Pulaski 
Fish and Wildlife Area in Pulaski 
County. 

Iowa: North Zone: That portion of the 
State north of U.S. Highway 20. 

South Zone: The remainder of Iowa. 

Kentucky: Western Zone: That portion 
of the State west of a line beginning at 
the Tennessee State line at Fulton and 
extending north along the Purchase 
Parkway to Interstate Highway 24, east 
along I-24 to U.S. Highway 641, north 
along U.S. 641 to U.S. 60, northeast 

‘along U.S. 60 to the Henderson County 
ine, then south, east, and northerly 
along the Henderson County line to the 
Indiana State line. 

Ballard Reporting Area: That area 
encompassed by a line beginning at the 
northwest city limits of Wickliffe in 
Ballard County and extending westward 
to the middle of the Mississippi River, 
north along the Mississippi River and 
along the low-water mark of the Ohio 
River on the Illinois shore to the 
Ballard-McCracken County line, south 
along the county line to Kentucky 
Highway 358, south along Kentucky 358 
to U.S. Highway 60 at LaCenter; then 
southwest along U.S. 60 to the northeast 
city limits of Wickliffe. 

Henderson-Union Reporting Area: 
Henderson County and that portion of 
Union County within the Western Zone. 

Pennyroyal/Coalfield Zone: Butler, 
Daviess, Ohio, Simpson, and Warren 
Counties and all counties lying west to 
the boundary of the Western Goose 
Zone. 

Michigan: MVP-Upper Peninsula 
Zone: The MVP-Upper Peninsula Zone 
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consists of the entire Upper Peninsula of 
Michigan. 

MVP-Lower Peninsula Zone: The 
MVP-Lower Peninsula Zone consists of 
the area within the Lower Peninsula of 
Michigan that is north and west of the 
point beginning at the southwest corner 
of Branch County, north continuing 
along the western border of Branch and 
Calhoun Counties to the northwest 
corner of Calhoun County, then east to 
the southwest corner of Eaton County, 
then north to the southern border of 
Ionia County, then east to the southwest 
corner of Clinton County, then north 
along the western border of Clinton 
County continuing north along the 
county border of Gratiot and Montcalm 
Counties to the southern border of 
Isabella County, then east to the 
southwest corner of Midland County, 
then north along the west Midland 
County border to Highway M—20, then 
easterly to U.S. Highway 10, then 
easterly to U.S. Interstate 75/U.S. 
Highway 23, then northerly along I-75/ 
U.S. 23 and easterly on U.S. 23 to the 
centerline of the Au Gres River, then 
southerly along the centerline of the Au 
Gres River to Saginaw Bay, then on a 
line directly east 10 miles into Saginaw 
Bay, and from that point on a line 
directly northeast to the Canadian 
border. 

SJBP Zone is the rest of the State, that 
area south and east of the boundary 
described above. 

Tuscola/Huron Goose Management 
Unit (GMU): Those portions of Tuscola 
and Huron Counties bounded on the 
south by Michigan Highway 138 and 
Bay City Road, on the east by Colwood 
_ and Bay Port Roads, on the north by 
Kilmanagh Road and a line extending 
directly west off the end of Kilmanagh 
Road into Saginaw Bay to the west 
boundary, and on the west by the 
Tuscola-Bay County line and a line 
extending directly north off the end of 
the Tuscola-Bay County line into 
Saginaw Bay to the north boundary. 

Allegan County GMU: That area 
encompassed by a line beginning at the 
junction of 136th Avenue and Interstate 
Highway 196 in Lake Town Township 
and extending easterly along 136th 
Avenue to Michigan Highway 40, 
southerly along Michigan 40 through 
the city of Allegan to 108th Avenue in 
Trowbridge Township, westerly along 
108th Avenue to 46th Street, northerly 
1 mile along 46th Street to 109th 


Avenue, westerly along 109th Avenue to 


I-196 in Casco Township, then 
northerly along I—-196 to the point of 
beginning. 

Saginaw County GMU: That portion 
of Saginaw County bounded by 
Michigan Highway 46 on the north; 


Michigan 52-on the west; Michigan 57 
on the south; and Michigan 13 on the 
east. 
Muskegon Wastewater GMU: That 
portion of Muskegon County within the 
boundaries of the Muskegon County 
wastewater system, east of the 
Muskegon State Game Area, in sections 
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 32, 
T10N R14W, and sections 1, 2, 10, 11, 
12, 13, 14, 24, and 25, T10N R15W, as 
posted. 

Special Canada Goose Seasons: 

Southern Michigan GMU: That 
portion of the State, including the Great 
Lakes and interconnecting waterways 


- and excluding the Allegan County 


GMU, south of a line beginning at the 
Ontario border at the Bluewater Bridge 
in the city of Port Huron and extending 
westerly and southerly along Interstate 
Highway 94 to I-69, westerly along I-69 
to Michigan Highway 21, westerly along 
Michigan 21 to I-96, northerly along I- 
96 to I-196, westerly along I-196 to 
Lake Michigan Drive (M—45) in Grand 
Rapids, westerly along Lake Michigan 
Drive to the Lake Michigan shore, then 
directly west from the end of Lake 
Michigan Drive to the Wisconsin State 
line. 

Central Michigan GMU: That portion 
of the Lower Peninsula north of the ~ 
Southern Michigan GMU but south of a 
line beginning at the Wisconsin State 
line in Lake Michigan due west of the 
mouth of Stony Creek in Oceana 
County; then due east to, and easterly 
and southerly along the south shore of 
Stony Creek to Scenic Drive, easterly 
and southerly along Scenic Drive to 
Stony Lake Road, easterly along Stony 
Lake and Garfield Roads to Michigan 
Highway 20, easterly along Michigan 20 
to U.S. Highway 10 Business Route (BR) 
in the city of Midland, easterly along 
U.S. 10 BR to U.S. 10, easterly along 
U.S. 10 to Interstate Highway 75/U.S. 
Highway 23, northerly along I-75/U.S. 
23 to the U.S. 23 exit at Standish, 
easterly along U.S. 23 to the centerline 
of the Au Gres River, then southerly 


_ along the centerline of the Au Gres 


River to Saginaw Bay, then on a line 
directly east 10 miles into Saginaw Bay, 
and from that point on a line directly 
northeast to the Canadian border, 
excluding the Tuscola/Huron GMU, 
Saginaw County GMU, and Muskegon 
Wastewater GMU. 

Minnesota: West Zone: That portion 
of the State encompassed by a line 
beginning at the junction of State Trunk 
Highway (STH) 60 and the Iowa State 
line, then north and east along STH 60 
to U.S. Highway 71, north along U.S. 71 


to Interstate Highway 94, then north and 


west along I-94 to the North Dakota 
State line. 


West Central Zone: That area 
encompassed by a line beginning at the 
intersection of State Trunk Highway 
(STH) 29 and U.S. Highway 212 and 
extending west along U.S. 212 to U.S. 
59, south along U.S. 59 to STH 67, west 
along STH 67 to U.S. 75, north along 
U.S. 75 to County State Aid Highway 
(CSAH) 30 in Lac qui Parle County, west 
along CSAH 30 to the western boundary 
of the State, north along the western 
boundary of the State to a point due 
south of the intersection of STH 7 and 
CSAH 7 in Big Stone County, and 
continuing due north to said 
intersection, then north along CSAH 7 
to CSAH 6 in Big Stone County, east 
along CSAH 6 to CSAH 21 in Big Stone 
County, south along CSAH 21 to CSAH 
10 in Big Stone County, east along 
CSAH 10 to CSAH 22 in Swift County, 
east along CSAH 22 to CSAH 5 in Swift 
County, south along CSAH 5 to U.S. 12,. 
east along U.S. 12 to CSAH 17 in Swift 
County, south along CSAH 17 to CSAH 
9 in Chippewa County, south along 
CSAH 9 to STH 40, east along STH 40 


to STH 29, then south along STH 29 to 


the point of beginning. 
Special Canada Goose Seasons: 


Southeast Zone: That part of the State 
within the following described 
boundaries: beginning at the 
intersection of U.S. Highway 52 and the 
south boundary of the Twin Cities 
Metro Canada Goose Zone; thence along 
the U.S. Highway 52 to State Trunk 
Highway (STH) 57; thence along STH 57 
to the municipal boundary of Kasson; 
thence along the municipal boundary of 
Kasson County State Aid Highway 
(CSAH) 13, Dodge County; thence along 
CSAH 13 to STH 30; thence along STH 
30 to U.S. Highway 63; thence along. 
U.S. Highway 63 to the south boundary 
of the State; thence along the south and 
east boundaries of the State to the south 
boundary of the Twin Cities Metro 
Canada Goose Zone; thence along said 
boundary to the point of beginning. 

Missouri: Same zones as for ducks but 
in addition: 


Middle Zone 


Southeast Zone: That portion of the 
State encompassed by a line beginning 
at the intersection of Missouri Highway 


(MO) 34 and Interstate 55 and extending 


south along I-55 to U.S. Highway 62, 
west along U.S. 62 to MO 53, north 
along MO 53 to MO 51, north along MO 
51 to U.S. 60, west along U.S. 60 to MO 
21, north along MO 21 to MO 72, east 
along MO 72 to MO 34, then east along 
MO 34 to I-55. 


Ohio: Same zones as for ducks but in 
addition: 
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North Zone 


Lake Erie SJBP Zone: That portion of 
the State encompassed by a line 
beginning in Lucas County at the 
Michigan State line on I-75, and 
extending south along I-75 to I-280, 
south along I—280 to I-80, east along 
I-80 to the Pennsylvania State line in- 
Trumbull County, north along the 
Pennsylvania State line to SR 6 in 
Ashtabula County, west along SR 6 to 
the Lake/Cuyahoga County line, north 
along the Lake/Cuyahoga County line to 
the shore of Lake Erie. 

Tennessee: Southwest Zone: That - 
portion of the State south of State 
Highways 20 and 104, and west of U.S. 
Highways 45 and 45W. 

Northwest Zone: Lake, Obion, and 
Weakley Counties and those portions of 
Gibson and Dyer Counties not included 
in the Southwest Tennessee Zone. 

Kentucky/Barkley Lakes Zone: That 
portion of the State bounded on the 
west by the eastern boundaries of the 
Northwest and Southwest Zones and on 
the east by State Highway 13 from the 
Alabama State line to Clarksville and 
U.S. Highway 79 from Clarksville to the 
Kentucky State line. 

Wisconsin: Same zones as for ducks 
but in addition: 

Horicon Zone: That area encompassed 
by a line beginning at the intersection of 
State Highway 21 and the Fox River in 
Winnebago County and extending 
westerly along State 21 to the west 
boundary of Winnebago County, 
southerly along the west boundary of 
Winnebago County to the north 
boundary of Green Lake County, 
westerly along the north boundaries of 
Green Lake and Marquette Counties to 
State 22, southerly along State 22 to 
State 33, westerly along State 33 to 
Interstate Highway 39, southerly along 
Interstate Highway 39 to Interstate 
Highway 90/94, southerly along I-90/94 
to State 60, easterly along State 60 to 
State 83, northerly along State 83 to 
State 175, northerly along State 175 to 
State 33, easterly along State 33 to U.S. 
Highway 45, northerly along U.S. 45 to 
the east shore of the Fond Du Lac River, 
northerly along the east shore of the 
Fond Du Lac River to Lake Winnebago, 
northerly along the western shoreline of 
Lake Winnebago to the Fox River, then 
westerly along the Fox River to State 21. 

Collins Zone: That area encompassed 
by a line beginning at the intersection of 
Hilltop Road and Collins’ Marsh Road in 
Manitowoc County and extending 
westerly along Hilltop Road to Humpty 
Dumpty Road, southerly along Humpty 
Dumpty Road to Poplar Grove Road, 
easterly along Poplar Grove Road to 
Rockea Road, southerly along Rockea 


Road to County Highway JJ, 
southeasterly along County JJ to Collins 
Road, southerly along Collins Road to 
the Manitowoc River, southeasterly 
along the Manitowoc River to Quarry 
Road, northerly along Quarry Road to 
Einberger Road, northerly along 
Einberger Road to Moschel Road, 
westerly along Moschel Road to Collins 
Marsh Road, northerly along Collins 
Marsh Road to Hilltop Road. 

Exterior Zone: That portion of the 
State not included in the Horicon or 
Collins Zones. 

Mississippi River Subzone: That area 
encompassed by a line beginning at the 
intersection of the Burlington Northern 
& Santa Fe Railway and the Illinois 
State line in Grant County and 
extending northerly along the 
Burlington Northern & Santa Fe Railway 
to the city limit of Prescott in Pierce 
County, then west along the Prescott 
city limit to the Minnesota State line. 

Rock Prairie Subzone: That area 
encompassed by a line beginning at the 
intersection of the Illinois State line and 
Interstate Highway 90 and extending 
north along I-90 to County Highway A, 
east along County A to U.S. Highway 12, 
southeast along U.S. 12 to State 
Highway 50, west along State 50 to State 
120, then south along 120 to the Illinois 
State line. 

- Brown County Subzone: That area 
encompassed by a line beginning at the 
intersection of the Fox River with Green 
Bay in Brown County and extending 


~ southerly along the Fox River to State 


Highway 29, northwesterly along State 
29 to the Brown County line, south, 
east, and north along the Brown County 
line to Green Bay, due west to the 
midpoint of the Green Bay Ship 
Channel, then southwesterly along the 
Green Bay Ship Channel to the Fox 
River. 


Central Flyway 


Colorado (Central Flyway Portion): 
Northern Front Range Area: All areas in 
Boulder, Larimer and Weld Counties 
from the Continental Divide east along . 
the Wyoming border to U.S. 85, south 
on U.S. 85 to the Adams County line, 
and all lands in Adams, Arapahoe, 
Broomfield, Clear Creek, Denver, 
Douglas, Gilpin, and Jefferson Counties. 

North Park Area: Jackson County. 

South Park and San Luis Valley Area: 
All of Alamosa, Chaffee, Conejos, 
Costilla, Custer, Fremont, Lake, Park, 
Rio Grande and Teller Counties, and 
those portions of Saguache, Mineral and 
Hinsdale Counties east of the 
Continental Divide. 

Remainder: Remainder of the Central 
Flyway portion of Colorado. 


Eastern Colorado Late Light Goose 
Area: That portion of the State east of 


~ Interstate Highway 25. 


Nebraska: 
Dark Geese 


Niobrara Unit: That area contained 
within and bounded by the intersection 
of the South Dakota State line and the 
Cherry County line, south along the 
Cherry County line to the Niobrara 
River, east to the Norden Road, south on 
the Norden Road to U.S. Hwy 20, east 
along U.S. Hwy 20 to NE Hwy 137, 
north along NE Hwy 137 to the Niobrara- 
River, east along the Niobrara River to 
the Boyd County line, north along the 
Boyd County line to the South Dakota 


‘State line. Where the Niobrara River 


forms the boundary, both banks of the 
river are included in the Niobrara Unit. 

East Unit: That area north and east of 
U.S. 281 at the Kansas-Nebraska State 
line, north to Giltner Road (near 
Doniphan), east to NE 14, north to NE 
66, east to U.S. 81, north to NE 22, west 
to NE 14, north to NE 91, east to U.S. 
275, south to U.S. 77, south to NE 91, 
east to U.S. 30, east to Nebraska-Iowa 
State line. 

Platte River Unit: That area south and 
west of U.S. 281 at the Kansas-Nebraska 
State line, north to Giltner Road (near 
Doniphan), east to NE 14, north to NE 
66, east to U.S. 81, north to NE 22, west 
to NE 14, north to NE 91, west along NE 
91 to NE 11, north to the Holt County 
line, west along the northern border of 
Garfield, Loup, Blaine and Thomas 
Counties to the Hooker County line, 
south along the Thomas-Hooker County 
lines to the McPherson County line, east 
along the south border of Thomas 
County to the western line of Custer 
County, south along the Custer-Logan 
County line to NE 92, west to U.S. 83, 
north to NE 92, west to NE 61, north 
along NE 61 to NE 2, west along NE 2 
to the corner formed by Garden-Grant- 
Sheridan Counties, west along the north 
border of Garden, Morrill, and Scotts 
Bluff Counties to the Wyoming State 
line. 

North-Central Unit: The remainder of 
the State. 


Light Geese 


Rainwater Basin Light Goose Area 
(West): The area bounded by the 
junction of U.S. 283 and U.S. 30 at 


Lexington, east on U.S. 30 to U.S. 281, 


south on U.S. 281 to NE 4, west on NE 
4 to U.S. 34, continue west on U.S. 34 
to U.S. 283, then north on U.S. 283 to 

the beginning. 

Rainwater Basin Light Goose Area 
(East): The area bounded by the junction 
of U.S. 281 and U.S. 30 at Grand Island, 
north and east on U.S. 30 to NE 92, east 


| 
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on NE 92 to NE 15, south on NE 15 to 
NE 4, west on NE 4 to U.S. 281, north 
on U.S. 281 to the beginning. 
Remainder of State: The remainder 
portion of Nebraska. 
New Mexico (Central Flyway Portion): 


Dark Geese 


Middle Rio Grande Valley Unit: 
Sierra, Socorro, and Valencia Counties. 
Remainder: The remainder of the 
Central Flyway portion of New Mexico. 
South Dakota: 


Canada Geese 


Unit 1: Statewide except for Units 2, 
3 and 4. 

Big Stone Power Plant Area: That 
portion of Grant and Roberts Counties 
east of SD 15 and north of SD 20. 

Unit 2: Bon Homme, Brule, Buffalo, 
Charles Mix, Gregory, Hughes, Lyman, 
Stanley, and Sully Counties; that 
portion of Dewey County south of U.S. 
212, that portion of Hyde County south 
of U.S. Highway 14; that portion of 
Potter County west of U.S. Highway 83; 
Fall River County east of SD 71 and U.S. 
385; and that portion of Custer County, 
east of SD 79 and south of French Creek. 

Unit 3: Clark, Codington, Day, Deuel, 
Grant, Hamlin, Marshall, and Roberts 
Counties. 

Unit 4: Bennett County. 

Texas: Northeast Goose Zone: That 
portion of Texas lying east and north of 
a line beginning at the Texas-Oklahoma 
border at U.S. 81, then continuing south 
to Bowie and then southeasterly along 
U.S. 81 and U.S. 287 to I-35W and 
I-35 to the juncture with I-10 in San 
Antonio, then east on I-10 to the Texas- 
Louisiana border. 

Southeast Goose Zone: That portion of 
Texas lying east and south of a line 
beginning at the International Toll 
Bridge at Laredo, then continuing north 
following I-35 to the juncture with I-10 
in San Antonio, then easterly along 
I-10 to the Texas-Louisiana border. 

West Goose Zone: The remainder of 
the State. 

Wyoming (Central Portion): 


Dark Geese 


Area 1: Converse, Hot Springs, 
Natrona, and Washakie Counties, and 
the portion of Park County east of the 
Shoshone National Forest boundary and 
south of a line beginning where the 
Shoshone National Forest boundary 
crosses Park County Road 8VC, easterly 
along said road to Park County Road 
1AB, easterly along said road to 
Wyoming Highway 120, northerly along 
said highway to Wyoming Highway 294, 
southeasterly along said highway to 
Lane 9, easterly along said lane to the 
town of Powel and Wyoming Highway 


14A, easterly along said highway to the 
Park County and Big Horn County Line. 

Area 2: Albany, Campbell, Crook, 
Johnson, Laramie, Niobrara, Sheridan, 
and Weston Counties, and that portion 
of Carbon County east of the Continental 
Divide; that portion of Park County west 
of the Shoshone National Forest 
boundary, and that portion of Park 
County north of a line beginning where 
the Shoshone National Forest boundary 
crosses Park County Road 8VC, easterly 
along said road to Park County Road 
1AB, easterly along said road to 
Wyoming Highway 120, northerly along 
said highway to Wyoming Highway 294, 
southeasterly along said highway to 
Lane 9, easterly along said lane to the 
town of Powel and Wyoming Highway 
14A, easterly along said highway to the 
Park County and Big Horn County Line. 

Area 3: Goshen and Platte Counties. 

Area 4: Big Horn and Fremont 
Counties. 


Pacific Flyway 


Arizona: North Zone: Game 
Management Units 1-5, those portions 
of Game Management Units 6 and 8 
within Coconino County, and Game 
Management units 7, 9, and 12A. 

South Zone: Those portions of Game 
Management Units 6 and 8 in Yavapai 
County, and Game Management Units 
10 and 12B—45. 

California: Northeastern Zone: In that 
portion of California lying east and 
north of a line beginning at the 
intersection of Interstate 5 with the 
California-Oregon line; south along 
Interstate 5 to its junction with Walters 
Lane south of the town of Yreka; west 
along Walters Lane to its junction with 
Easy Street; south along Easy Street to 
the junction with Old Highway 99; 
south along Old Highway 99 to the 
point of intersection with Interstate 5 
north of the town of Weed; south along 
Interstate 5 to its junction with Highway 
89; east and south along Highway 89 to 
main street Greenville; north and east to 
its junction with North Valley Road; 
south to its junction of Diamond 
Mountain Road; north and east to its 
junction with North Arm Road; south 
and west to the junction of North Valley 
Road; south to the junction with 
Arlington Road (A22); west to the 
junction of Highway 89; south and west 
to the junction of Highway 70; east on 
Highway 70 to Highway 395; south and 
east on Highway 395 to the point of 
intersection with the California-Nevada 
State line; north along the California- 
Nevada State line to the junction of the 
California~-Nevada-Oregon State lines 
west along the California-Oregon State 
line to the point of origin. 


Colorado River Zone: Those portions 
of San Bernardino, Riverside, and 
Imperial Counties east of a line 
extending from the Nevada border south 
along U.S. 95 to Vidal Junction; south 
on a road known as ‘“‘Aqueduct Road”’ 
in San Bernardino County through the 
town of Rice to the San Bernardino- a 
Riverside County line; south on a road % 
known in Riverside County as the 4 
“Desert Center to Rice Road” to the 
town of Desert Center; east 31 miles on 
I-10 to the Wiley Well Road; south on 
this road to Wiley Well; southeast along 
the Army-Milpitas Road to the Blythe, 
Brawley, Davis Lake intersections; south 
on the Blythe-Brawley paved road to the 
Ogilby and Tumco Mine Road; south on 
this road to U.S. 80; east 7 miles on U.S. 
80 to the Andrade-Algodones Road; 
south on this paved road to the Mexican 
border at Algodones, Mexico. 

Southern Zone: That portion of 
southern California (but excluding the 
Colorado River Zone) south and east of 
a line extending from the Pacific Ocean 
east along the Santa Maria River to CA 
166 near the City of Santa Maria; east on 
CA 166 to CA 99; south gn CA 99 to the 
crest of the Tehachapi Mountains at 
Tejon Pass; east and north along the 
crest of the Tehachapi Mountains to CA 
178 at Walker Pass; east on CA 178 to 
U.S. 395 at the town of Inyokern; south 
on U.S. 395 to CA 58; east on CA 58 to 
I-15; east on I-15 to CA 127; north on 
CA 127 to the Nevada border. 

Imperial County Special Management 
Area: The area bounded by a line 
beginning at Highway 86 and the Navy 
Test Base Road; south on Highway 86 to 
the town of Westmoreland; continue 
through the town of Westmoreland to 
Route S26; east on Route S26 to 
Highway 115; north on Highway 115 to 
Weist Rd.; north on Weist Rd. to 
Flowing Wells Rd.; northeast on 
Flowing Wells Rd. to the Coachella 
Canal; northwest on the Coachella Canal 
to Drop 18; a straight line from Drop 18 
to Frink Rd.; south on Frink Rd. to 
Highway 111; north on Highway 111 to ; 
Niland Marina Rd.; southwest on Niland 
Marina Rd. to the old Imperial County 
boat ramp and the water line of the 
Salton Sea; from the water line of the 
Salton Sea, a straight line across the 
Salton Sea to the Salinity Control 
Research Facility and the Navy Test 
Base Road; southwest on the Navy Test 
Base Road to the point of beginning. 

Balance-of-the-State Zone: The 
remainder of California not included in q 
the Northeastern, Southern, and the ‘ 
Colorado River Zones. ; 

North Coast Special Management q 
Area: The Counties of Del Norte and ' 
Humboldt. 
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Sacramento Valley Special 
Management Area (West): That area 
bounded by a line beginning at Willows 


‘south on I-5 to Hahn Road; easterly on 


Hahn Road and the Grimes-Arbuckle 
Road to Grimes; northerly on CA 45 to 
the junction with CA 162; northerly on 
CA 45/162 to Glenn; and westerly on 
CA 162 to the point of beginning in 


Willows. 


Colorado (Pacific Flyway Portion): 
West Central Area: Archuleta, Delta, 
Dolores, Gunnison, LaPlata, 
Montezuma, Montrose, Ouray, San Juan, 
and San Miguel Counties and those 
portions of Hinsdale, Mineral, and 
Saguache Counties west of the 
Continental Divide. 

State Area: The remainder of the 
Pacific-Flyway Portion of Colorado. 

Idaho: Zone 1: Benewah, Bonner, 
Boundary, Clearwater, Idaho, Kootenai, 
Latah, Lewis, Nez Perce, and Shoshone 
Counties. 

Zone 2: The Counties of Ada; Adams; 
Boise; Canyon; those portions of Elmore 
north and east of I-84, and south and 
west of I-84, west of ID 51, except the 
Camas Creek drainage; Gem; Owyhee 
west of ID 51; Payette; Valley; and 
Washington. 

Zone 3: The Counties of Blaine; 
Camas; Cassia; those portions of Elmore 
south of I-84 east of ID 51, and within 
the Camas Creek drainage; Gooding; 
Jerome; Lincoln; Minidoka; Owyhee east 
of ID 51; Power within the Minidoka 
National Wildlife Refuge; and Twin 
Falls. 

Zone 4: The Counties of Bear Lake; 


Bingham within the Blackfoot Reservoir 


drainage; Bonneville, Butte; Caribou 
except the Fort Hall Indian Reservation; 
Clark; Custer; Franklin; Fremont; 
Jefferson; Lemhi; Madison; Oneida; 
Power west of ID 37 and ID 39 except 
the Minidoka National Wildlife Refuge; 
and Teton. 

Zone 5: All lands and waters within 
the Fort Hall Indian Reservation, 
including private inholdings; Bannock 
County; Bingham County, except that 
portion within the Blackfoot Reservoir 
drainage; and Power County east of ID 
37 and ID 39. 

Montana (Pacific Flyway Portion): 
East of the Divide Zone: The Pacific 
Flyway portion of the State located east 
of the Continental Divide. 

West of the Divide Zone: The 
remainder of the Pacific Flyway portion 
of Montana. 

Nevada: Lincoln Clark County Zone: 
All of Lincoln and Clark Counties. 

Remainder-of-the-State Zone: The 
remainder of Nevada. 

New Mexico (Pacific Flyway Portion): 
North Zone: The Pacific Flyway portion 
of New Mexico located north of I-40. 


South Zone: The Pacific Flyway 
portion of New Mexico located south of 
I-40. 
Oregon: Southwest Zone: Those 


_ portions of Douglas, Coos, and Curry 


Counties east of Highway 101, and 
Josephine and Jackson Counties. 

South Coast Zone: Those portions of 
Douglas, Coos, and Curry Counties west 
of Highway 101. 

Northwest Special Permit Zone: That 
portion of western Oregon west and 
north of a line running south from the 
Columbia River in Portland along I-5 to 
OR 22 at Salem; then east on OR 22 to 
the Stayton Cutoff; then south on the 
Stayton Cutoff to Stayton and due south 
to the Santiam River; then west along 
the north shore of the Santiam River to 
I-5; then south on I-5 to OR 126 at 
Eugene; then west on OR 126 to 
Greenhill Road; then south on Greenhill 
Road to Crow Road; then west on Crow 
Road to Territorial Hwy; then west on 
Territorial Hwy to OR 126; then west on 
OR 126 to Milepost 19, north to the 
intersection of the Benton and Lincoln 
County line, north along the western 
boundary of Benton and Polk Counties 
to the southern boundary of Tillamook 
County, west along the Tillamook 
County boundary to the Pacific Coast. 

Lower Columbia/N. Willamette Valley 
Management Area: Those portions of 
Clatsop, Columbia, Multnomah, and 
Washington Counties within the 
Northwest Special Permit Zone. 

Northwest Zone: Those portions of 
Clackamas, Lane, Linn, Marion, 
Multnomah, and Washington Counties 
outside of the Northwest Special Permit 
Zone and all of Lincoln County. 

Closed Zone: All of Tillamook — 
County. 

Eastern Zone: Hood River, Wasco, 
Sherman, Gilliam, Morrow, Umatilla, 
Deschutes, Jefferson, Crook, Wheeler, 
Grant, Baker, Union, and Wallowa 
Counties. 

Harney, Lake, and Malheur County 
Zone: All of Harney, Lake, and Malheur 
Counties. 

Klamath County Zone: All of Klamath 
County. 

Utah: Northern Utah Zone: All of 
Cache and Rich Counties, and that 
portion of Box Elder County beginning 
at I-15 and the Weber-Box Elder County 
line; east and north along this line to the 
Weber-Cache County line; east along 
this line to the Cache-Rich County line; 
east and south along the Rich County 
line to the Utah—Wyoming State line; 
north along this line to the Utah-Idaho 
State line; west on this line to Stone, 
Idaho-Snowville, Utah road; southwest 
on this road to Locomotive Springs 
Wildlife Management Area; east on the 
county road, past Monument Point and 


Pacific Flyway 


_Open Area: Cascade, Chouteau, Hill, 


across Salt Wells Flat, to the 
intersection with Promontory Road; 
south on Promontory Road to a point 
directly west of the northwest corner of 
the Bear River Migratory Bird Refuge 
boundary; east along an imaginary line 
to the northwest corner of the Refuge 
boundary; south and east along the 
Refuge boundary to the southeast corner 
of the boundary; northeast along the 
boundary to the Perry access road; east 
on the Perry access road to I-15; south 
-* I-15 to the Weber-Box Elder County 
ine. 

Remainder-of-the-State Zone: The 
remainder of Utah. 

Washington: Area 1: Skagit, Island, 
and Snohomish Counties. 

Area 2A (SW Quota Zone): Clark 
County, except portions south of the 
Washougal River; Cowlitz, and 
Wahkiakum Counties. 

Area 2B (SW Quota Zone): Pacific 
County. 

Area 3: All areas west of the. Pacific 
Crest Trail and west of the Big White 
Salmon River that are not included in 
Areas 1, 2A, and 2B. 

Area 4: Adams, Benton, Chelan, 
Douglas, Franklin, Grant, Kittitas, 
Lincoln, Okanogan, Spokane, and Walla 
Walla Counties. 

Area 5: All areas east of the Pacific 
Crest Trail and east of the Big White 
Salmon River that are not included in 
Area 4. 


Brant 
Pacific Flyway 

California: North Coast Zone: Del 
Norte, Humboldt and Mendocino 
Counties. 

South Coast Zone: Balance of the 
State. 

Washington: Puget Sound Zone: 


Skagit County. 
Coastal Zone: Pacific County. 


Swans 
Central Flyway 


South Dakota: Aurora, Beadle, 
Brookings, Brown, Brule, Buffalo, 
Campbell, Clark, Codington, Davison, 
Deuel, Day, Edmunds, Faulk, Grant, 
Hamlin, Hand, Hanson, Hughes, Hyde, 
Jerauld, Kingsbury, Lake, Marshall, 
McCook, McPherson, Miner, 
Minnehaha, Moody, Potter, Roberts, 
Sanborn, Spink, Sully, and Walworth 
Counties. 


Montana (Pacific Flyway Portion): 


Liberty, and Toole Counties and those 
portions of Pondera and Teton Counties 
lying east of U.S. 287-89. 

Nevada: Open Area: Churchill, Lyon, 
and Pershing Counties. 
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Utah: Open Area: Those portions of 
Box Elder, Weber, Davis, Salt Lake, and 
Toole Counties lying west of I-15, north 
of I-80 and south of a line beginning 
from the Forest Street exit to the Bear 
River National Wildlife Refuge 
boundary, then north and west along the 
Bear River National Wildlife Refuge 
boundary to the farthest west boundary 
of the Refuge, then west along a line to 
Promontory Road, then north on 
Promontory Road to the intersection of 
SR 83, then north on SR 83 to I-84, then 
north and west on I-84 to State Hwy 30, 
then west on State Hwy 30 to the 
Nevada-Utah State line, then south on 
the Nevada-Utah State line to I-80. 


[FR Doc. 06-8111 Filed 9-20-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 20 
RIN 1018-AU42 


Migratory Bird Hunting; Late Seasons 
and Bag and Possession Limits for 
Certain Migratory Game Birds 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Final rule. 


SUMMARY: This rule prescribes the 
hunting seasons, hours, areas, and daily 
bag and possession limits for general 
waterfow] seasons and those early 
seasons for which States previously 
deferred selection. Taking of migratory 
birds is prohibited unless specifically 
provided for by annual regulations. This 
rule permits the taking of designated 
species during the 2006-07 season. 
DATES: This rule is effective on 
September 23, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Brian Millsap, Chief, or Ron W. Kokel, 
Division of Migratory Bird Management, 
U.S. Fish and Wildlife Service, (703) 
358-1714. 


SUPPLEMENTARY INFORMATION: 
Regulations Schedule for 2006 


On April 11, 2006, we published in 
the Federal Register (71 FR 18562) a 
proposal to amend 50 CFR part 20. The 
proposal provided a background and 
overview of the migratory bird hunting 
regulations process, and dealt with the 
establishment of seasons, limits, 
proposed regulatory alternatives for the 
2006-07 duck hunting season, and other 
regulations for hunting migratory game 
birds under §§ 20.101 through 20.107, 
20.109, and 20.110 of subpart K. The 


April 11 proposal also identified major 
steps in the 2006-07 regulatory cycle 


relating to open public meetings and 


Federal Register notifications. 

On May 30, 2006, we published in the 
Federal Register (71 FR 30786) a second 
document providing supplemental . 
proposals for early- and late-season 
migratory bird hunting regulations and 
the regulatory alternatives for the 2006— 
07 duck hunting season. The May 30 
supplement also provided detailed 
information on the 2006-07 regulatory 
schedule and announced the Service 
Migratory Bird Regulations Committee 
(SRC) and Flyway Council meetings. 

On June 21 and 22, we held open 
meetings with the Flyway Council 
Consultants, at which the participants 


reviewed information on the current. 


status of migratory shore and upland 
game birds and developed 
recommendations for the 2006-07 
regulations for these species, as well as 
regulations for migratory game birds in 
Alaska, Puerto Rico, and the Virgin 
Islands; special September waterfowl 
seasons in designated States; special sea 
duck seasons in the Atlantic Flyway; 
and extended falconry seasons. In 
addition, we reviewed and discussed 
preliminary information on the status of 
waterfowl as it relates to the 
development and selection of the 
regulatory packages for the 2006-07 
regular waterfowl seasons. 

On July 28, 2006, we published in the 
Federal Register (71 FR 43008) a third 
document specifically dealing with the 
proposed frameworks for early-season 
regulations. In the August 29, 2006, 
Federal Register (71 FR 51406}, we 
published final frameworks for early 
migratory bird hunting seasomis from 
which wildlife conservation agency 
officials from the States, Puerto Rico, 
and the Virgin Islands selected 2006-07 
early-season hunting dates, hours, areas, 
and limits. On August 31, 2006, we 
published a final rule in the Federal 
Register (71 FR 51930) amending 
subpart K of title 50 CFR part 20 to set 
hunting seasons, hours, areas, and limits 
for early seasons. 

On July 26-27, 2006, we held-open 
meetings with the Flyway Council 
Consultants, at which the participants 
reviewed the status of waterfowl and 
developed recommendations for the 
2006-07 regulations for these species. 
On August 24, 2006, we published in 
the Federal Register (71 FR 50224) the 
proposed frameworks for the 2006-07 
late-season migratory bird hunting 
regulations. We published final late- 
season frameworks for migratory game 
bird hunting regulations, from which 
State wildlife conservation agency 
officials selected late-season hunting 


dates, hours, areas, and limits for 2006- 
07, in a September 2006, Federal 
Register. 

The final rule described here is the 
final in the series of proposed, 
supplemental, and final rulemaking 
documents for migratory game bird 
hunting regulations for 2006-07 and 
deals specifically with amending 
subpart K of 50 CFR part 20. It sets 
hunting seasons, hours, areas, and limits 
for species subject to late-seascn 
regulations and those for early seasons 
that States previously deferred. 


National Environmental Policy Act 
(NEPA) Consideration 


NEPA considerations.are covered by 
the programmatic document “Final 
Supplemental Environmental Impact 
Statement: Issuance of Annual 
Regulations Permitting the Sport , 
Hunting of Migratory Birds (FSES 88— 
14),” filed with the Environmental ~ 
Protection Agency on June 9, 1988. We 
published Notice of Availability in the 
Federal Register on June 16, 1988 (53 


FR 22582), and our Record of Decision | 


on August 18, 1988 (53 FR 31341). 
Annual NEPA considerations are 
covered under a separate Environmental 
Assessment (EA), “Duck Hunting 
Regulations for 2006-07,” and a August 
24, 2006, Finding of No Significant 
Impact (FONSI). Copies of the EA and 
FONSI are available upon request from 
the address indicated under ADDRESSES. 

In a notice published in the 
September 8, 2005, Federal Register (70 
FR 53376), we announced our intent to 
develop a new Supplemental 
Environmental Impact Statement for the 
migratory bird hunting program. Public 
scoping meetings were held in the 
spring of 2006, as we announced in a 
March 9, 2006, Federal Register notice 
(71 FR 12216). 


Endangered Species Act Consideration 


Section 7 of the Endangered Species 
Act, as amended (16 U.S.C. 1531-1543; 
87 Stat. 884), provides that ‘The 
Secretary shall review other programs 
administered by him and utilize such 
programs in furtherance of the purposes 
of this Act” and shall ‘insure that any 
action authorized, funded, or carried out 
...is not likely to jeopardize the 
continued existence of any endangered 
species or threatened species or result in 
the destruction or adverse modification » 
of [critical] habitat. . . Consequently, 
we conducted formal consultations to 
ensure that‘actions resulting from these 
regulations would not likely jeopardize 
the continued existence of endangered 
or threatened species or result in the 
destruction or adverse modification of 
their critical habitat. Findings from 


Federal Register/Vol. 71, No. 184/Friday, September 22, 2006/Rules and Regulations 


55677 


these consultations are included in a 
biological opinion, which concluded 
that the regulations are not likely to 
adversely affect any endangered or 
threatened species. Additionally, these 
findings may have caused modification 
of some regulatory measures previously 
proposed, and the final frameworks 


_ reflect any such modifications. Our 


biological opinions resulting from this 
Section 7 consultation are public 
documents available for public 
inspection at the address indicated 
under ADDRESSES. 


Executive Order 12866 


The migratory bird hunting 
regulations are economically significant 
and were reviewed by the Office of 
Management and Budget (OMB) under 
Executive Order 12866. As such, a cost- 
benefit analysis was initially prepared 
in 1981. This analysis was subsequently 
revised annually from 1990 through 
1996, updated in 1998, and updated 
again in 2004. It is further discussed 
below, under the heading Regulatory 
Flexibility Act. Results from the 2004 | 
analysis indicate that the expected 
welfare benefit of the annual migratory 
bird hunting frameworks is on the order 
of $734 million to $1.064 billion, with 
a midpoint estimate of $899 million. 
Copies of the cost-benefit analysis are 
available upon request from the address 
indicated under ADDRESSES or from our 
Web site at http:// 
www.migratorybirds.gov. 


Regulatory Flexibility Act 


These regulations have a significant 
economic impact on substantial 
numbers of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). We analyzed the economic 
impacts of the annual hunting 
regulations on small business entities in 
detail as part of the 1981 cost-benefit 
analysis discussed under Executive 
Order 12866. This analysis was revised 
annually from 1990 through 1995. In 
1995, the Service issued a Small Entity 
Flexibility Analysis (Analysis), which 
was subsequently updated in 1996, 
1998, and 2004. The primary source of 
information about hunter expenditures 
for migratory game bird hunting is the 
National Hunting and Fishing Survey, 
which is conducted at 5-year intervals. 
The 2004 Analysis was based on the 
2001 National Hunting and Fishing 
Survey and the U.S. Department of 
Commerce’s County Business Patterns, 
from which it was estimated that 
migratory bird hunters would spend 
between $481 million and $1.2 billion at 
small businesses in 2004. Copies of the 
Analysis are available upon request 
from the address indicated under 


ADDRESSES or from our Web site at 
http://www. migratorybirds.gov. 


Small Business Regulatory Enforcement 
Fairness Act : 


This rule is a major rule under 5 
U.S.C. 804(2), the Small Business 
Regulatory Enforcement Fairness Act. 
For the reasons outlined above, this rule 
has an annual effect on the economy of 
$100 million or more. However, because 
this rule establishes hunting seasons, 
under the exemption in 5 U.S.C. 808 (1), 
we will not defer the effective date. 


Paperwork Reduction Act 


We examined these regulations under 
the Paperwork Reduction Act of 1995 
(PRA). There are no new information 
collections in this rule that would 
require OMB approval under the PRA. 
The existing various recordkeeping and 
reporting requirements imposed under 
regulations established in 50 CFR part 


. 20, subpart K, are utilized in the 


formulation of migratory game bird 
hunting regulations. Specifically, OMB 
has approved the information collection 
requirements of the surveys associated 
with the Migratory Bird Harvest 
Information Program and assigned 
clearance number 1018-0015 (expires 
2/29/2008). This information is used to 
provide a sampling frame for voluntary 
national surveys to improve our harvest 
estimates for all migratory game birds in 
order to better manage these 
populations. OMB has also approved 
the information collection requirements 
of the Sandhill Crane Harvest Survey 
and assigned clearance number 1018— 
0023 (expires 11/30/2007). The 
information from this survey is used to 
estimate the magnitude and the 
geographical and temporal distribution 
of the harvest, and the portion it 
constitutes of the total population. 

A Federal agency may not conduct or 


. sponsor and a person is not required to 


respond to a collection of information 
unless it displays a currently valid OMB 
control number. 


Unfunded Mandates Reform Act 


We have determined and certify, in 
compliance with the requirements of the 
Unfunded Mandates Reform Act, 2 
U.S.C. 1502 et seq., that this rulemaking 
will not impose a cost of $100 million 
or more in any given year on local or 
State government or private entities. 
Therefore, this rule is not a ‘‘significant 
regulatory action” under the Unfunded 
Mandates Reform Act. 


Civil Justice Reform—Executive Order 
12988 

The Department, in promulgating this 
rule, has determined that this rule will 


not unduly burden the judicial system 
and that it meets the requirements of 
sections 3(a) and 3(b)(2) of Executive 
Order 12988. 


Takings Implication Assessment 


In accordance with Executive Order 
12630, this rule, authorized by the 
Migratory Bird Treaty Act, does not 
have significant takings implications 
and does not affect any constitutionally 
protected property rights. This rule will 
not result in the physical occupancy of 
property, the physical invasion of 
property, or the regulatory taking of any _ 
property. In fact, this rule allows 
hunters to exercise otherwise 
unavailable privileges and, therefore, 
reduce restrictions on the use of private 
and public property. 


Energy Effects—Executive Order 13211 


On May 18, 2001, the President issued 
Executive Order 13211 on regulations 
that significantly affect energy supply, 
distribution, and use. Executive Order 
13211 requires agencies to prepare 
Statements of Energy Effects when 
undertaking certain actions. While this 
tule is a significant regulatory action 
under Executive Order 12866, it is not 
expected to adversely affect energy 
supplies, distribution, or use. Therefore, 
this action is not a significant energy 
action and no Statement of Energy 
Effects is required. 


Government-to-Government 


Relationship With Tribes 


Due to the migratory nature of certain 
species of birds, the Federal 
Government has been given 
responsibility over these species by the 
Migratory Bird Treaty Act. (16 U.S.C. 
703-711) Thus, in accordance with the 
President’s memorandum of April 29, 
1994, ““Government-to-Government 
Relations with Native American Tribal 
Governments” (59 FR 22951), Executive 
Order 13175, and 512 DM 2, we have 
evaluated possible effects on Federally 
recognized Indian tribes and have 
determined that there are no effects on 
Indian trust resources. However, in the 
April 11 proposed rule we solicited 
proposals for special migratory bird 
hunting regulations for certain Tribes on 
Federal Indian reservations, off- - 
reservation trust lands, and ceded lands 
for the 2006-07 migratory bird hunting 
season. The resulting proposals were 
contained in a separate rulemaking 
(August 17, 2006, Federal Register (71 
FR 47461)). By virtue of these actions, 
we have consulted with all the Tribes 


_ affected by this rule. 


| 
| 
| 
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Federalism Effects 


Due to the migratory nature of certain 
species of birds, the Federal 
Government has been given 
responsibility over these species by the 
Migratory Bird Treaty Act. We annually 
prescribe frameworks from which the 
States make selections regarding the 
hunting of migratory birds, and we 
employ guidelines to establish special 
regulations on Federal Indian 
reservations and ceded lands. This 
process preserves the ability of the 
States and tribes to determine which 
seasons meet their individual needs. 
Any State or Indian tribe may be more 
restrictive than the Federal frameworks 
at any time. The frameworks are 
developed in a cooperative process with 
the States and the Flyway Councils. 
This process allows States to participate 
in the development of frameworks from 
which they will make selections, 
thereby having an influence on their 
own regulations. These rules do not 
have a substantial direct effect on fiscal 
capacity, change the roles or 
responsibilities of Federal or State 
governments, or intrude on State policy 
or administration. Therefore, in 
accordance with Executive Order 13132, 
these regulations do not have significant 
federalism effects and do not have 


sufficient federalism implications to 
warrant the preparation of a federalism 
assessment. 


Regulations Promulgation 


The rulemaking process for migratory 
game bird hunting must, by its nature, 
operate under severe time constraints. 
However, we intend that the public be 
given the greatest possible opportunity 
to comment. Thus, when the 
preliminary proposed rulemaking was 
published, we established what we 
believed were the longest periods 
possible for public comment. In doing 
this, we recognized that when the 
comment period closed, time would be 
of the essence. That is, if there were a 
delay in the effective date of these 
regulations after this final rulemaking, 
States would have insufficient time to 
select season dates and limits, to 
communicate those selections to us, and 
to establish and publicize the necessary 
regulations and procedures to 
implement their decisions. We, 
therefore, find that ‘“‘good cause” exists, 
within the terms of 5.U.S.C. 553(d)(3) of 
the Administrative Procedure Act, and 
these regulations will take effect 
immediately upon publication. 

Accordingly, with each conservation 
agency having had an opportunity to 


participate in selecting the hunting 
seasons desired for its State or Territory 
on those species of migratory birds for 
which open seasons are now prescribed, 
and consideration having been given to 
all other relevant matters presented, 
certain sections of title 50, chapter I, 
subchapter B, part 20, subpart K, are 
hereby amended as set forth below. 


List of Subjects in 50 CFR Part 20 


Exports, Hunting, Imports, Reporting 
and recordkeeping requirements, 
Transportation, Wildlife. 


Dated: September 19, 2006. 
David M. Verhey, 


Acting Assistant Secretary for Fish and 
Wildlife and Parks. ; 


= For the reasons set out in the 
preamble, title 50, chapter I, subchapter 
B, part 20, subpart K of the Code of 
Federal Regulations is amended as 
follows: 


PART 20—[AMENDED] 
@ 1. The authority citation for part 20 


continues to read as follows: 


Authority: 16 U.S.C. 703-712 and 16 
U.S.C. 742 a-j, Pub. L. 106-108. 


BILLING CODE 4310-55-P 


q 
4 
7 
| 
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Note - The following annual regulations provided for by §§20.104, 20.105, 20.106, 
20.107, and 20.109 of 50 CFR part 20 will not appear in the Code of Federal 
Regulations because of their seasonal nature. 


CHECK STATE REGULATIONS FOR ADDITIONAL RESTRICTIONS AND DELINEATIONS OF GEOGRAPHICAL AREAS. 


SPECIAL RESTRICTIONS MAY APPLY ON FEDERAL AND STATE PUBLIC HUNTING AREAS AND FEDERAL INDIAN 
RESERVATIONS. 


2. Section 20.104 is amended by adding the entries for the following States in alphabetical order to read as follows: 


§20.104 Seasons, limits, and shooting hours for rails, woodcock, and common snipe. 


Subject to the applicable provisions of the preceding sections of this part, areas open to hunting, respective open 
seasons (dates inclusive), shooting and hawking hours, and daily bag and possession limits for the species 
designated in this section are prescribed as follows: 


Shooting and hawking hours are one-half hour before sunrise until sunset, except as otherwise restricted by State 
regulations. 


Area descriptions were published in the August 29, 2006, (71 FR 51406) and a September 2006, Federal Registers. 


NOTE: The following | seasons are in addition to the seasons published previously in the August 31, 2006, Federal 
Register (71 FR 51930). 


. Sora & Virginia Clapper & King Woodcock Common Snipe 
Rails Rails 

Daily bag limit 25 (1) 15 (2) 3 8 

Possession limit 25 (1) 30 (2) 6 16 


ATLANTIC FLYWAY- 


Sept. 1-Nov. 9 Closed Oct. 2-Oct. 28 & Sept. 1-Dec. 16 
Oct. 30-Nov. 1 


Massachusetts (4) Sept. 1-Nov. 9 Closed Oct. 12-Oct. 28 & Sept. 1-Dec. 16 
Oct. 30-Nov. 11 


Vermont Closed 


Closed Oct. 5-Nov. 3 Oct. 7-Dec. 14 


_ MISSISSIPPI FLYWAY 


id * * * * * 
¥ * * * 
* * * * 
* 7 * * 7 
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Sora & Virginia Clapper & King Woodcock Common Snipe 
Rails Rails 


Louisiana Sept. 15-Sept. 30 & Sept. 15-Sept. 30 & Dec. 18-Jan. 31 Nov. 4-Dec. 5 
Nov. 11-Jan. 3 Nov. 11-Jan. 3 Dec. 16-Feb. 28 


Tennessee 
Reelfoot Zone Nov. 11-Nov. 12 & Closed Oct. 28-Dec. 11 Nov. 14-Feb. 28 
Dec. 2-Jan. 28 


Nov. 25-Nov. 26 & 
Dec. 2-Jan. 28 


State Zone Oct. 28-Dec. 11 Nov. 14-Feb. 28 


Wisconsin 
North Zone Sept. 23-Nov. 21 Closed Sept. 23-Nov. 6 Sept. 23-Nov. 21 


South Zone Sept. 30-Oct. 6 & Closed Sept. 23-Nov. 6 Sept. 30-Oct. 6 & 
Oct. 14-Dec. 5 Oct. 14-Dec. 5 


PACIFIC FLYWAY 


Arizona (17) 
North Zone Closed Closed Closed Oct. 6-Jan. 14 


South Zone Oct. 20-Jan. 28 


California Closed Closed Closed Oct. 14-Jan. 28 


Idaho 
Zone 1&2 


Oct. 7-Jan. 19 


Zones 3 Oct. 14-Jan. 26 


Nevada 
Lincoln and Closed Closed Closed Oct. 14-Jan. 26 
Clark Counties 


Rest of State Closed Closed Closed Oct. 14-Jan. 27 


. Oct. 14-Oct. 29 & 
Nov. 1-Jan. 28 


* * * * * 

* * * 

+ * * 

Closed Closed Closed 
+ * * 
* * * * * 
Oregon a 
Zone 1 Closed Closed Closed 
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Sora & Virginia Clapper & King Woodcock Common Snipe 
Rails Rails 


Oregon (cont.) 
Zone 2 Closed Closed Oct. 7-Dec. 5 & 


Dec. 8-Jan. 21 


Washington 


East Zone Oct. 14-Oct. 18 & 


Oct. 21-Jan. 28 


West Zone Oct. 14-Oct. 18 & 
Oct. 21-Jan. 28 


(1) The bag and possession limits for sora and Virginia rails apply singly or in the aggregate of these species. 


(2) All bag and possession limits for clapper and king rails apply singly or in the aggregate of the two species and, 
unless otherwise specified, the limits are in addition to the limits on sora and Virginia rails in all States. In 


Connecticut, Delaware, Maryland, and New Jersey, the limits for clapper and king rails are 10 daily and 20 in 
possession. 


(4) In Massachusetts, the sora daily limits are 5 sated and SI in possession; the Virginia rail limits are 10 daily and 10 
in possession. 


(17) In Arizona, Ashurst Lake in Unit 5B is closed to common snipe hunting. 


3. In Section 20.105, paragraphs (a), (b), and (f) are amended by adding the entries for the following States in 
alphabetical order and paragraph (e) is revised to read as follows: 


§20.105 Seasons, limits, and shooting hours for waterfowl, coots, and gallinules. 


Subject to the applicable provisions of the preceding sections of this part, areas open to hunting, respective open 
seasons (dates inclusive), shooting and hawking hours, and_daily bag and ciatanattic limits for the species 
designated in this section are prescribed as follows: 


Shooting and hawking hours are one-half hour before sunrise until sunset, except as otherwise restricted by State 


regulations. Area descriptions were ee in the August 29, 2006, (71 FR 51406) and a September 2006, 
_ Federal Registers. 


: * * * * 2 
* * * * 
* * * * 

a 
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(a) Common Moorhens and Purple Gallinules 
(Atlantic, Mississippi, and Central Flyways) 


NOTE: The following seasons are in addition to the seasons published previously in the August 31, 2006, Federal 
Register (71 FR 51930). The zones named in this paragraph are the same as those used for setting duck seasons. 


Limits 
Season Dates Bag Possession 


ATLANTIC FLYWAY 


Georgia Nov. 18-Nov. 26 & 15 ae 
Dec. 9-Jan. 28 


* 


Virginia Oct. 5-Oct.9 & 15 30 
‘ Nov. 18-Dec. 2 & 15 30 
Dec. 9-Jan. 27 


West Virginia 
Zone 1 Oct. 2-Oct. 14 & 15 30 


Dec. 5-Jan. 20 15 30 
Zone 2 Oct. 2-Oct. 14& 15 30 


Nov. 21-Jan. 6 


MISSISSIPPI FLYWAY 


Louisiana Sept. 15-Sept. 30 & 


Nov. 11-Jan. 3 


Michigan 


North Zone Sept. 30-Nov. 28 15 30 
Middle Zone Sept. 30-Nov. 26 & 15 30 

Dec. 2-Dec. 3 15 30 
South Zone Oct. 7-Dec. 3 & 15 30 


Dec. 31-Jan. 1 


Minnesota (3) Sept. 30-Nov. 28 


* 


Tennessee 
Reelfoot Zone Nov. 11-Nov. 12 & 15 30 
Dec. 2-Jan. 28 


15 30 
15 30 
15 _30 
15 30 
| 15 30 
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Limits 
Season Dates Bag Possession 


Tennessee (cont.) 
State Zone Nov. 25-Nov. 26 & 15 30 
Dec. 2-Jan. 28 15 30 


Wisconsin 


Zone Sept. 23-Nov. 21 15 30 
Zone Sept. 30-Oct. 6 & 15 
Oct. 14-Dec. 5 wee 


* 


PACIFIC FLYWAY 


All States Seasons are in aggregate with coots and listed in paragraph (e). 


(3) In Minnesota, the daily bag limit is 15 and the possession limit is 30 coots and moorhens in the aggregate. 


(b) Sea Ducks (scoter, eider, and oldsquaw ducks in Atlantic Flyway) 


NOTE: The following seasons are in addition to the seasons published previously in the August 31, 2006, Federal 
Register (71 FR 51930). 


Within the special sea duck areas, the daily bag limit is 7 sea ducks of which no more than 4 may be scoters. 
Possession limits are twice the daily bag limit. These limits may be in addition to regular duck bag limits only during 
the regular duck season in the special sea duck ‘hunting areas. 


Limits 
Season Dates Bag Possession 


Nov. 18-Nov. 26 & 14 
Dec. 9-Jan. 28 7 14 


~ 


* 


Maine (3) Oct. 2-Jan. 31 


Oct. 2-Jan. 27 


Maryland 


Massachusetts (4) Oct. 5-Jan. 20 7 14 


* 


North Carolina Oct. 4-Jan. 27 7 14 


55653 
* * * * * 
| * * * * 
7 14 
* * * 
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Limits 
Season Dates Bag Possession k 


* 


~ South Carolina Oct. 14-Jan. 28 


14 


Virginia Oct. 5-Jan. 27 7 14 


Note: Notwithstanding the provisions of this part 20, the shooting of crippled waterfowl from a motorboat under 
power will be permitted in Maine, Massachusetts, New Hampshire, Rhode Island, Connecticut, New York, Delaware, 

Virginia, and Maryland in those areas described, delineated, and designated in their respective _— regulations as 
special sea duck hunting areas. 


(3) In Maine, the daily bag limit for eiders is 5, possession 10. 


(4) In Massachusetts, the daily bag limit may include no more than 4 eiders (only 1 of aia may be a hen) and 4 
long-tailed ducks. 


(e) Waterfowl, Coots, and Pacific-Flyway Seasons for Common Moorhens and Purple Gallinules 


Definitions 


The Atlantic Flyway: Includes Connecticut, Delaware, Florida, Georgia, Maine, Maryland, Massachusetts, New 
Hampshire, New Jersey, New York, poargs Carolina, Pennsylvania, Rhode Island, South Carolina, Vermont, Virginia, 
and West Virginia. 


The Mississippi Flyway: Includes Alabama, Arkansas, Illinois, Indiana, lowa, Kentucky, Louisiana, Michigan, 
Minnesota, Mississippi, Missouri, Ohio, Tennessee, and Wisconsin. 


The Central Flyway: Includes Colorado (east of the Continental Divide), Kansas, Montana (Blaine, Carbon, 
Fergus, Judith Basin, Stillwater, Sweetgrass, Wheatland, and all counties east thereof), Nebraska, New Mexico (east 
of the Continental Divide except that the Jicarilla Apache Indian Reservation is in the Pacific Flyway), North Dakota, 

Oklahoma, South Dakota, Texas, and Wyoming (east of the Continental Divide). 


The Pacific Flyway: includes the States of Arizona, California, Colorado (west of the Continental Divide), Idaho, 
Montana (including and to the west of Hill, Chouteau, Cascade, Meagher, and Park Counties), Nevada, New Mexico 
(the Jicarilla Apache Indian Reservation and west of the Continental Divide), Oregon, Utah, Washington, and 

Wyoming (west of the Continental Divide including the Great Divide Basin). 


Light Geese: Includes lesser snow (including blue) geese, greater snow geese, and Ross' geese. 


Dark Geese: Includes Canada geese, white-fronted geese, emperor geese, brant (except in California, Oregon, 
Washington, and the Atlantic Flyway), and all other geese except light geese. 


* * * 
* * x 
* * * 
e 
4 


— 
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ATLANTIC FLYWAY 


Flyway-wide Restrictions 


Duck Limits: The daily bag limit of 6 ducks may include no more than 4 mallards (2 hen mallards), 2 scaup, 1 
black duck, 1 pintail, 1 canvasback, 1 mottled duck, 2 wood ducks, 2 redheads, and 1 fulvous tree duck. The 


possession limit is twice the daily bag limit. 


Harlequin: Ducks: All areas of the Flyway are closed to harlequin duck hunting. 


Merganser Limits: The daily bag limit is 5 mergansers with 10 in possession and may include no more than 2 
hooded mergansers daily and 4 in possession. In States that include mergansers in the duck bag limit, the daily limit 
is the same as the duck bag limit, of which only 1 daily and 2 in possession may be hooded mergansers. 


Season Dates 


Limits 
Possession 


Connecticut 
Ducks and Mergansers: 


North Zone 
South Zone 


Coots 
Canada Geese: 
NAP Zone: 
L-Unit 


H-Unit 
North Zone 


South Zone 


(special season) 
AP Unit 


Light Geese: 
North Zone 
South Zone 

Brant: 

‘North Zone 
South Zone 


Delaware 
Ducks 


Mergansers 
Coots 
Canada Geese 


Oct. 18-Oct. 28 & 
Nov. 17-Jan. 13 
Oct. 18-Oct. 25 & 
Nov. 21-Jan. 20 
Same as for Ducks 


Oct. 2-Oct. 31 & 
Nov. 23-Jan. 12 


Oct. 2-Oct. 19 & 
Nov. 23Jan. 12 
Oct. 2-Oct. 19 & 
Nov. 23-Jan. 12 
Jan. 15-Feb. 15 
Oct. 28-Nov. 3 & 
Nov. 18-Jan. 2 


Oct. 7-Feb. 3 
Oct. 7-Feb. 3 


Dec. 11-Jan. 13 
Dec. 18-Jan. 20 


Oct. 27-Nov. 9 & 
Nov. 20-Dec. 2 & 
Dec. 11-Jan. 20 
Same as for Ducks 
Same as for Ducks 
Nov. 20-Dec. 2 & 
Dec. 14-Jan. 20 


12 


Bag 
15 30 
3 6 
2 4 
2 4 
2 4 
3 6 
3 6 
15 = 
2 4 
|| 6 12 
10 
15 30 
2 4 
2 4 
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Limits 
Season Dates Bag Possession . 


Delaware (cont.) 


Light Geese: 
Bombay Hook NWR Zone (1) Oct. 9-Jan. 19 & 15 -- 
Feb. 5-Mar. 7 15 -- 
Rest of State (2) Oct. 12-Nov. 9 & 15 -- 
Nov. 20-Jan. 20 & 15 -- 
Jan. 22-Mar. 10 15 -- 


Brant Dec. 25-Jan. 27 


Florida 
Ducks Nov. 18-Nov. 26 & 6 12 


eto Dec. 9-Jan. 28 
Mergansers Same as for Ducks 5 10 
Coots “Same as for Ducks 15 30 
Canada Geese (3) Nov. 18-Nov. 26 & 5 10 
Dec. 1-Jan. 30 5 . 10 
Light Geese Nov. 18-Nov. 26 & 15 -- 
: Dec. 9-Jan. 28 


Georgia 


Ducks Nov. 18-Nov. 26 & 6 12 
Dec. 9-Jan. 28 
Mergansers Same as for Ducks 5 10 
Coots Same as for Ducks 15 30 
Canada Geese (special season) Same as for Ducks 5 10 
Light Geese Same as for Ducks 5 10 
Brant Closed -- -- 
Maine 
Ducks (4): 6 12 
North Zone Oct. 2-Dec. 9 
South Zone Oct. 2-Oct. 28 & 
Nov. 13-Dec. 23 
Mergansers Same as for Ducks 5 10 
Coots Same as for Ducks 5 10 
Canada Geese: 
North Zone Oct. 2-Dec. 9 2 4 
South Zone Oct. 2-Oct. 28 & 2 4 
Nov. 13-Dec. 23 2 4 ; 
Light Geese Oct. 2-Jan. 31 15 
Brant Oct. 2-Oct. 28 2 4 


Maryland 

Ducks and Mergansers (5) Oct. 14-Oct.21& — 6 12 i 
Nov. 11-Nov. 24 & 1 
Dec. 12-Jan. 27 


Coots Same as for Ducks 


2 4 
| 
| 
| 
15 30 
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Limits 


Maryland (cont.) 
Canada Geese: 
RP Zone 
AP Zone 


Light Geese (6) 


Brant 


Massachusetts 
Ducks (7): 
Western Zone 


Central Zone 
Coastal Zone 


Mergansers 
Coots 
Canada Geese: 
NAP Zone 
Central Zone: 


(special season) 
Coastal Zone: 


(special season) 
AP Zone 


Light Geese: 
Western Zone 
Central Zone 


Coastal Zone 


Brant: 
Western & Central Zone 
Coastal Zone 


New Hampshire 
Ducks: 
Inland Zone 


Coastal Zone 


Mergansers 
Coots 


6 12 
Oct. 13-Nov. 25 & 
Dec. 7- Jan. 1 
Oct. 16-Nov. 25 & 
‘Dec. 11-Jan. 6 
Oct. 16-Oct. 28 & 
Nov. 23-Jan. 17 . 
Same as for Ducks 5 10 
Same as for Ducks 15 .30 
Oct. 16-Nov. 25 & 2 4 
Dec. 11-Jan. 6 2 4 
Jan. 15-Feb. 14 5 10 
Oct. 16-Oct. 28 & 2 4° 
Nov. 23-Jan. 17 2 4 
Jan. 18-Feb. 15 5 10 
Oct. 20-Nov. 25 & 3 6 
Dec. 7-Dec. 21 3 6 
Same as for Ducks 15 30 
Same as for Ducks & » 15 30 
Jan. 15-Feb. 14 15 30 
Same as for Ducks & 15 30 
Jan. 18-Feb. 15 ; 15 30 
Closed 
Nov. 23-Dec. 27 2 4 


Season Dates Bag Possession 


Nov. 15-Nov. 24 & 5 10 
Dec. 7-Feb. 15 5 10 
Nov. 16-Nov. 24 & 2 4 
Dec. 16-Jan. 27 2 4 
Oct. 24-Nov. 24 & 15 30 
Nov. 27-Jan. 31 & 15 30 
Feb. 2-Mar. 10 15 30. 
Dec. 25-Jan. 27 2 


6 12 
Oct. 3-Nov. 5 & 
Nov. 22-Dec. 17 
Oct. 4-Oct. 15 & 
Nov. 22-Jan. 8 
Same as Ducks ‘ 5 10 
Same as Ducks 15 30 


| 
| 
. 
\ 
; 
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Season Dates 


Bag 


Possession 


Canada Geese: 
Inland Zone 


Coastal Zone 


Light Geese: 
Inland Zone 
Coastal Zone 

Brant: 

Inland Zone 
Coastal Zone 


New Jersey 
Ducks: 


North Zone 


South Zone 


Coastal Zone 


Mergansers 
Coots 


Canada and Whitefronted Geese: 


North Zone 
South Zone 


Coastal Zone 


(special season) 


Light Geese: 
North Zone 
South Zone 
Coastal Zone 

Brant: 

North Zone 


South Zone 


Coastal Zone 


New York 


Lake Champlain Zone 


New Hampshire (cont.) 


Ducks and Mergansers: 
Long Island Zone 


Oct. 3-Nov. 5 & 
Nov. 22-Dec. 17 
Oct. 4-Oct: 15 & 
Nov. 22-Jan. 8 


Oct. 3-Dec. 17 
Oct. 4-Jan. 8 

; 
Oct. 3-Nov. 1 
Oct. 4-Oct. 15 & 
Nov. 22-Dec. 9 


Oct. 14-Nov.4 & 
Nov. 14-Dec. 30 
Oct. 21-Nov. 4 & 
Nov. 14-Jan. 6 
Nov. 4-Nov. 11 & 


- Nov. 23-Jan. 23 


Same as for Ducks 
Same as for Ducks 


Nov. 11-Nov. 25 & 


Dec. 15-Jan. 20 
Nov. 18-Dec. 2 & 
Dec. 15-Jan. 20 
Nov. 23-Dec. 2 & 
Dec. 11-Jan. 20 
Jan. 22-Feb. 15 


Nov. 8-Mar. 10 
Nov. 7-Mar. 10 
Oct. 7-Feb. 8 


Oct. 21-Oct. 28 & 
Nov. 14-Dec. 9 
Oct. 21-Oct. 28 & 
Nov. 14-Dec. 9 
Nov. 4-Nov. 11 & 
Dec. 20-Jan. 15 


Nov. 22-Nov. 26 & 
Dec. 5-Jan. 28 
Oct. 7-Oct. 15 & 
Oct. 25-Dec. 14 


12» 


2 4 
2 4 
2 4 
15 
15 - 
2 4 
2 4 | 
2 4 
| 
= 
15 15 
3 6 
3 6 
3 6 
3 6 
3 6 
3 6 
15 -- 
15 1 
15 -- 
2 4 
4 q 
2 4 q 
- 4 
2 4 4 
| 
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55689 


Season Dates 


Bag 


Limits 


Possession 


New York (cont.) 
Northeastern Zone 


Southeastern Zone 
Western Zone 
Coots 

Canada Geese: ! 
Western Long Island (NAP-L) 
Eastern Long Island (NAP-H) 
Lake Champlain (AP) Zone 
Northeast (AP) Zone 
East Central (AP) Zone 
Hudson Valley (AP) Zone 
West Central (AP) Zone 
South (RP) 

(Special season) 

Light Geese: 
Long Island Zone 
Lake Champlain Zone 
Northeastern Zone 
Southeastern Zone 


Western Zone 


Brant: 
Long Island Zone 


Lake Champlain Zone 
Northeastern Zone 


Southeastern Zone 
Western Zone 


North Carolina 
Ducks (8) 


Mergansers 
Coots 


Oct. 7-Oct. 15 & 
Oct..25-Dec. 14 
Oct. 14-Oct. 22 & 
Nov. 11-Dec. 31 
Oct. 21-Dec. 6 & 
Dec. 26-Jan. 7 
Same as for Ducks 


Nov. 22-Nov. 26 
Dec. 5-Feb. 7 
Nov. 22-Nov. 26 & 
Dec. 5-Jan. 28 
Oct. 21-Dec. 4 
Oct. 28-Dec. 11 
Oct. 28-Nov. 17 & 
Nov. 25-Dec. 18 
Oct. 28-Nov. 17 & 
Dec. 2-Dec. 25 
Nov. 4-Dec. 3 & 
Dec. 26-Jan. 9 
Oct. 28-Dec. 16 & 
Dec. 26-Jan. 14 
Feb. 8-Feb. 15 


Nov. 22-Mar. 8 
Oct. 7-Dec. 29 
Oct. 7-Dec. 30 & 
Feb. 17-Mar. 10 
Oct. 28-Jan. 20 & 
Feb. 17-Mar. 10 
Oct. 28-Jan. 20 & 
Feb. 17-Mar. 10 


Nov. 22-Nov. 26 & 
Jan. 4-Jan 28 
Oct. 7-Nov. 5 

Oct. 7-Oct. 15 & 
Oct. 25-Nov. 14 
Oct. 14-Oct. 22 & 
Nov. 11-Dec. 1 
Oct. 21-Nov. 19 


Oct. 4-Oct. 7 & 
Nov. 11-Dec. 2 & 
Dec. 16-Jan. 27 
Same as for Ducks 
Same as for Ducks 


ND 


WW 


| 

= 

10 

10 

10 
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15 
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15 

15 

15 
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Season Dates 


Bag 


Limits 


Possession 


North Carolina (cont.) 
Canada Geese: 


Resident Population Hunt Zone 
Southern James Bay Hunt Zone 


Northeast Hunt Zone 


Light Geese 
Brant 


Pennsylvania 
Ducks: 
North Zone 


South Zone 
Northwest Zone 
Lake Erie Zone 
Mergansers 
Coots 


Canada Geese: 
Eastern (AP) Zone 


SJBP Zone 
(special season) 
Pymatuning Zone 


Resident (RP) Zone 


Light Geese 
Brant 


Rhode Island 
Ducks 


Mergansers 
Coots 
Canada Geese 


(special season) 
- Light Geese 
Brant 


Nov. 11-Dec. 2 & 
Dec. 16-Jan. 27 
Oct. 4-Oct. 14 & 
Nov. 11-Dec. 30 
Dec. 25-Jan. 27 


18-Oct. 28 & 


Nov. 11-Mar. 3 
Dec. 25-Jan. 27 


Oct. 14-Oct. 28 & 
Nov. 8-Jan. 1 

Oct. 14-Oct. 21 & 
Nov. 15-Jan. 15 
Oct. 14-Nov. 25 & 
Dec. 11-Jan. 5 
Oct. 23-Nov. 25 & 
Nov. 29-Jan. 2 


Same as for Ducks" 


Same as for Ducks 


Nov. 15-Nov. 25 & 
Dec. 12-Jan. 20 
Nov. 13-Dec. 30 
Jan. 15-Feb. 15 
Oct. 28-Nov. 25 & 
Dec. 11-Jan. 8 
Nov. 15-Nov. 25 & 
Dec. 8-Feb. 15 
Nov. 7-Mar. 10 
Oct. 14-Nov. 17 


Oct. 6-Oct. 9 & 
Nov. 22-Nov. 26 & 
Dec. 2-Jan. 21 
Same as for Ducks 
Same as for Ducks 
Nov. 18-Nov. 26 & 
Dec. 2-Jan. 21 
Jan. 26-Feb. 11 
Oct. 7-Jan. 21 
Dec. 23-Jan. 21 


1 per season | 
15 
15 
2 


AN ww 


= 
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_ Season Dates Bag 


Limits 


South Carolina 
Ducks (9) 


Mergansers (10) 
Coots 
Canada Geese (special season) (11) 


Light Geese 
Brant 


Vermont 
Ducks: 
Lake Champlain Zone 


Interior Zone 
Connecticut River Zone ~ 


Mergansers 

Coots 

Canada Geese 
Lake Champlain Zone: 
Interior Zone: 
Connecticut River Zone 


Light Geese 
Lake Champlain Zone 
Interior Zone 
Connecticut River Zone 
Brant 
Lake Champlain Zone 
Interior Zone 
Connecticut River Zone 


Virginia 
Ducks (12): 


Mergansers 

Coots 

Canada Geese: 
Back Bay Area 
Eastern (AP) Zone 


Western (SUBP) Zone 
Western (RP) Zone 


(Special season) 
Light Geese . 


Brant 


Possession 


Nov. 22-Nov. 26 & 12 
Dec. 15-Jan. 28 

Same as for Ducks 

Same as for Ducks 

Nov. 22-Nov. 26 & 

Dec. 15-Feb. 15 


‘Same as for Ducks 


Dec. 30-Jan. 28 


Oct. 7-Oct 15 & 
Oct. 25-Dec. 14 
Oct. 7-Dec. 5 

Oct. 3-Nov. 5 & 


Nov. 22-Dec. 17 


Same as for Ducks 
Same as for Ducks 


Oct. 21-Dec. 4 
Oct. 21-Dec. 4 
Oct. 3-Nov.5 & 
Nov. 22-Dec. 17 


Oct. 7-Dec. 29 
Oct. 7-Dec. 29 
Oct. 3-Dec. 17 


Oct. 7-Nov.5 
Oct. 7-Nov. 5 
Oct. 3-Nov. 1 


Oct. 5-Oct. 9 & 
Nov. 18-Dec. 2 & 
Dec. 9-Jan. 27 
Same as for Ducks 
Same as for Ducks 


Dec. 25-Jan. 27 
Nov. 18-Dec. 2 & 
Dec. 22-Jan. 27 
Nov. 18-Dec. 2 & 
Dec. 14-Jan. 13 
Nov. 18-Dec. 2 & 
Dec. 14-Jan. 13 & 
Jan. 15-Feb. 15 
Nov. 1-Dec. 2 & 
Dec. 9-Mar. 10 
Dec. 25-Jan. 27 


ASH 


| | 2 4 
| 

15 30 
3 6 
3 6 
2 4 
2 4 
15 
: 15 - 
4 15 
: 2 4 
2 4 
2 4 
‘ 
5 10 
4 15 30 
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| Limits 
Season Dates Bag Possession 


West Virginia 
Ducks (13): 6 12 
Zone 1 ; Oct. 2-Oct. 14 & 
Dec. 5-Jan. 20 
Zone 2 Oct. 2-Oct. 14 & 
Nov. 21-Jan. 6 ; 
Mergansers Same as for Ducks ee 10 
Coots Same as for Ducks 15 30 
Canada Geese: 
Zone 1 Oct. 2-Oct. 14 & 3 6 
Dec. 6-Jan. 31 3 6 
Zone 2 ; Oct. 2-Oct. 28 & | 6 
Dec. 20-Jan. 31 3 6 
Light Geese: 
Zone 1 Same as for Canada geese 5 10 
Zone 2 Same as for Canada geese 5 10 
Brant 
Zone 1 Dec. 22-Jan. 20 2 Ss 


Zone 2 


Dec. 8-Jan. 6 


(1) In Delaware, the February 5 to March 7 Bombay Hook NWR snow goose season is open Mondays, Wednesdays, 
and Fridays only. 

(2) In Delaware, the January 22 to March 10 Rest of State snow goose season is open Mondays, Wednesdays, 
Fridays, and Saturdays only. 

(3) In Florida, the Canada goose season4s only open in the Florida waters of Lake Seminole in Jackson County that 
are south of SR2, north of the Jim Woodruff Dam, and east of CR271. 

(4) in Maine, the daily bag limit may include no more than 4 of any species, with no more than 8 of any one species 
in possession; the daily bag limit on teal may not include more than 4 birds (blue-winged and green-winged teal, 
singly or in the aggregate), with no more that 8 teal in possession. 

(5) In Maryland, the black duck season is closed October 14 through October 21. 

(6) In Maryland, the February 2 to March 10 snow goose season is open Mondays, Wednesdays, Fridays, and 
Saturdays only. 


(7) In Massachusetts, the daily bag limit may include no more than 4 of any single species in addition to the flyway- 
wide bag restrictions. 

(8) In North Carolina, the season is closed for black ducks October 1 through November 30 and December 4 through 
December 15. The daily bag limit for Black and Mottled ducks are combined with no more than 1 allowed in the bag. 
(9) In South Carolina, the daily bag limit of 6 may not exceed 1 black-bellied whistling duck, 1 female mallard and 1 
black duck or 1 mottled duck in the aggregate. 

(10) In South Carolina, the daily bag limit for mergansers may include no more than 1 hooded merganser. 

(11) In South Carolina, the daily bag limit for Canada geese may include no more than 2 white-fronted geese. 

(12) In Virginia, the season is closed for black ducks October 5 through October 9. 

(13) In West Virginia, the daily bag limit may include no more than 4 long-tailed ducks and the season is closed for 
eiders, whistling ducks, and mottled ducks. 


. ¥] 
4 
| 
4 
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MISSISSIPPI FLYWAY 


Flyway-wide Restrictions 


Gq Duck Limits: The daily bag limit of 6 ducks may include no more than 4 mallards (no more than 2 of which may 


be females), 3 mottled ducks, 1 black duck, 1 pintail, 1 canvasback, 2 redheads, 2 scaup, and 2 wood ducks. The 
possession limit is twice the daily bag limit. 


Merganser Limits: The merganser limits include no more than 2 hooded mergansers daily and 4 in possession. 


In states that include mergansers in the duck bag limit, the daily limit is the same as the duck bag limit, of which only 
; 2 daily and 4 in possession may be hooded mergansers. 


Season Dates 


‘Bag 


Possession 


Alabama 


i Ducks: 6 12 

North Zone Nov. 24-Nov. 25 & 

Dec. 2-Jan. 28 

South Zone Same as North Zone 

Mergansers ‘Same as for Ducks 5 10 

; Coots Same as for Ducks 15 30 

J Geese: 

4 Dark Geese: 

North Zone: 

SJBP Zone Dec. 10-Jan. 28 2 4 

‘ Rest of North Zone Sept. 30-Oct. 11 & 2 4 

4 Dec. 2-Jan. 28 2 4 

4 South Zone Same as Rest of North Zone 2 4 

Light Geese: 

North Zone: 

5 SJBP Zone Dec. 10-Jan. 28 5 5 

, Monroe and Escambia Counties Sept. 30-Oct. 11 & 5 5 

4-Nov. 17 & 5 10 

Dec. 2-Jan. 28 5 5 

4 Rest of North Zone Same as for Dark Geese 5 5 

; South Zone Same as for Dark Geese 5 5 

Arkansas 

: Ducks (1) Nov. 18-Dec. 18 & 6 12 

: Dec. 26-Jan. 7 & 

: Jan. 13-Jan. 28 

; Mergansers Same as for Ducks 5 10 

q Coots Same as for Ducks 15 30 

Geese: 

Canada: 

Northwest Zone Sept. 30-Oct. 9 & 2 4 

Jan. 13-Feb. 4 2 4 

; s Remainder of State Jan. 13-Feb. 4 2 4 
White-fronted Nov. 18-Dec. 18 & 2 4 

Dec. 26-Feb. 4 2 4 

Brant Closed -- -- 

i Light Geese Nov. 9-Dec. 21 & 20 -- 


Dec. 26-Feb. 4 


Limits 
20 
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Season Dates 


Bag 


Limits 


Possession 


Ilinois 
Ducks: 
North Zone 
Central Zone 
South Zone 
Mergansers 
Coots 
Geese: 
Canada: 
North Zone 


Central Zone 
South Zone 


White-fronted: 
North Zone 
Central Zone 


South Zone 
Brant 
Light Geese 
North Zone 
Central Zone 
South Zone 


Indiana 
Ducks: 
North Zone 


South Zone 
Ohio River Zone 


Mergansers 
Coots 
Geese: 
Canada: 
North Zone: 
SJBP Zone 


Rest of North Zone 


South Zone: 


Ohio River Zone: 


Oct. 21-Dec. 19 
Oct. 28-Dec. 26 
Nov. 23-Jan. 21 
Same as for Ducks 
Same as for Ducks 


Oct. 21-Nov. 12 & 
Nov. 20-Jan. 14 
Oct. 28-Nov. 5 & 
Nov. 23-Jan. 31 
Nov. 23-Nov. 26 & 
Dec. 10-Jan. 31 


Oct. 21-Jan. 14 

Oct. 28-Nov. 5 & 

Nov. 23-Jan. 31 

Nov. 23-Jan. 31 

Same as for Light Geese 


Oct. 21-Jan. 14 
Oct. 28-Jan. 31 
Nov. 23-Jan. 31. 


Oct. 14-Oct. 20 & 
Oct. 28-Dec. 19 
Oct. 21-Oct. 29 & 
Nov. 22-Jan. 11 
Oct. 28-Oct. 29 & 
Nov. 25-Jan. 21 
Same as for Ducks 
Same as for Ducks 


Oct. 14-Oct. 15 & 
Oct. 28-Oct.29& 
Nov. 22-Jan. 6 

Oct. 14-Oct. 15 & 
Oct. 28-Oct. 29 & 
Nov. 4-Jan. 8 

Oct. 21-Oct. 22 & 
Nov. 22-Jan. 28 
Oct. 28-Oct. 29 & 
Nov. 25-Jan. 31 


NN 


12 


PAHHALH 


NY 


6 = 
15 30 
2 
2 
2 
2 
2 
1 
2 

| 
20 

20 
20 
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Season Dates 


Bag 


Possession 


Indiana (cont.) 
White-fronted 
Brant 

Light Geese 


lowa 
Ducks: 
North Duck Zone 


South Duck Zone 


Mergansers 
Coots 
Geese: 
Canada: 
North Goose Zone 


South Goose Zone 


White-fronted: 
North Goose Zone 
South Goose Zone 
Brant: 
North Goose Zone 
South Goose Zone 
Light Geese 


Kentucky 
Ducks: 


West Zone 


East Zone 
Mergansers 
Coots 
Geese: 
Canada: . 
Western Goose Zone: 
Fulton County 
Rest of Zone 
Pennyroyal/Coalfield Zone 
Rest of State - 
White-fronted 
Brant 
Light Geese 
Western Goose Zone: 
Fulton County 
Rest of Zone: 
Rest of State 


Nov. 4-Jan. 28 
Oct. 14-Jan. 26 
Oct. 14-Jan. 26 


Sept. 23-Sept. 27 & 
Oct. 14-Dec. 7 
Sept. 23-Sept. 27 & 
Oct. 21-Dec. 14 
Same as for Ducks 
Same as for Ducks 


Sept. 30-Dec. 10 & 
Dec. 16-Jan. 2 
Sept. 30-Oct. 8 & 
Oct. 21-Jan. 9 


Sept. 30-Dec. 10 
Sept. 30-Dec. 10 


Same as for Canada geese 
Same as for Canada geese 
Sept. 30-Jan. 14 


Nov. 23-Nov. 26 & 
Dec. 4-Jan. 28 

Same as for West Zone 
Same as for Ducks 
Same as for Ducks 


Dec. 4-Feb. 15 
Dec. 4-Jan. 31 
Dec. 13-Jan. 31 
Dec. 13-Jan.:31 
Nov. 23-Jan. 31 
Nov. 23-Jan. 31 


Nov. 23-Feb. 15 
Nov. 23-Jan. 31 
Nov. 23-Jan. 31 


20 


NM NN ND 


NN 


12 


12 


10 
30 


HAHSH 


: Limits 
1 
15 30 
2 4 
2 4 
2 4 
2 
2 4 
1 2 
1 2 
20 -- 
| 
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Limits 


‘Season Dates Bag Possession 


Louisiana 
Ducks: 
West Zone 


East Zone (including Catahoula Lake) 


Mergansers 
Coots 
Geese: 
Canada (3) 
White-fronted: 
West Zone 


East Zone 


Brant 
Light Geese 
Michigan 
Ducks (1): 
North Zone 
Middle Zone 


South Zone 


Mergansers 
Coots 
Geese: 
Canada (2): 
Upper Peninsula MVP Zone 
Lower Peninsula MVP Zone: 
Muskegon Wastewater Goose 
Management Unit (GMU) (2) 


Allegan County GMU (2) 


Rest of Zone 


SJBP Zone: 
Saginaw County GMU (2) 
Tuscola/Huron GMU (2) 
Rest of SUBP Zone 


Special Season: 
Southern Michigan GMU 
Central Michigan GMU 

White-fronted and Brant 
Light Geese 


12 
Nov. 11-Dec. 3 & 
Dec. 16-Jan. 21 
Nov. 18-Dec. 3 & 
Dec. 16-Jan. 28 
Same as for Ducks 
Same as for Ducks 


Jan. 13-Jan. 28 


Nov. 11-Dec. 3 & 

Dec. 16-Feb. 2 

Nov. 4-Dec. 1 & 

Dec. 16-Jan. 28 

Closed 

Same as for White-fronted 


Sept. 30-Nov. 28 
Sept. 30-Nov. 26 & 
Dec. 2-Dec. 3 

Oct. 7-Dec. 3 & 
Dec. 31-Jan. 1 
Same as for Ducks 
Same as for Ducks 


Sept. 18-Nov. 6 


Oct. 17-Nov. 14 & 
Dec. 1-Dec. 21 
Nov. 24-Dec. 3 & 
Dec. 23-Dec. 31 & 
Jan. 1- Jan. 31 
Sept. 30-Oct. 29 & 
Nov. 23-Dec. 12 


HL 


Oct. 7-Nov. 25 
Oct. 7-Nov. 25 
Oct. 7-Oct. 16 & 
Nov. 23-Dec. 12 


Dec. 31-Jan. 29 
Dec. 31-Jan. 29 
Sept. 23-Dec. 4 
Sept. 23-Dec. 4 


w >- 
oNo 


2 4 ; 
2 4 4 
2 4 
20 
6 12 q 
| 
5 10 
15 30 
2 4 j 
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: 
2 
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Limits 
Season Dates Bag Possession 


Minnesota 


Ducks (1) Sept. 30-Nov. 28 4 8 
Mergansers Same as for Ducks 5 10 
Coots (4) . Same as for Ducks 15 30 
Geese: 
Canada: 
West Zone: 
West Central Zone Oct. 19-Nov. 27 2 4 
Rest of West Zone Sept. 30-Nov. 28 2 4 
(Special season) Dec. 9-Dec. 18 5 10 
Southeast Zone Sept. 30-Dec. 8 2 4 
(Special season) Dec. 15-Dec. 24 2 4 
Rest of State Sept. 30-Dec. 8 © 2 4 
(Special season) Dec. 9-Dec. 18 5 10 
White-fronted Sept. 30-Dec. 24 1 2 
Brant Sept. 30-Dec. 24 1 2 
Light Geese Sept. 30-Dec. 24 20 40 
Mississippi 
Ducks Nov. 24-Nov. 26 & 6 12 
Dec. 2-Dec. 3 & 
Dec. 5-Jan. 28 
Mergansers Same as for Ducks 5 10 
Coots Same as for Ducks 15 30 
Geese: 
Canada _ Nov. 15-Nov. 26 & 3 6 
Dec. 2-Jan. 28 3 6 
White-fronted Nov. 13-Nov. 26 & 2 4 
Dec. 2-Jan. 28 2 4 
Brant Same as for Canada geese 2 4 
Light Geese Same as for White-fronted 20 - 
Missouri 
Ducks and Mergansers: 6 12 
North Zone Oct. 28-Dec. 26 - ” 
Middle Zone Nov. 4-Jan. 2 
South Zone Nov. 24-Jan. 22 
Coots - : Same as for Ducks 15 30 
Geese: 
Canada Sept. 30-Oct. 9 & 3 6 
Nov. 24-Jan. 31 2 4 
White-fronted Nov. 24-Jan. 31 a 4 
Brant Same as for Canada geese 1 2 
Light Geese Oct. 28-Jan. 31 20 -- 


Ohio 


Ducks (1): 6 12 
North Zone Oct. 21-Dec. 10 & 
Dec. 23-Dec. 31 
South Zone Oct. 21-Nov. 5 & 


Dec. 16-Jan. 28 


|__| 
| 
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Season Dates 


Limits 
Bag Possession 


Ohio (cont.) 
Mergansers 
Coots 
Geese: 
Canada: 
North Zone: 
Lake Erie SUBP Zone 


Rest of North Zone 


(special season) 
South Zone 


White-fronted and Brant 
Light Geese 


Tennessee 
Ducks (1): 
Reelfoot Zone 


State Zone 


Mergansers 
Coots 
Geese: 
Canada: 
Northwest Zone 
Southwest Zone 


Kentucky/Barkley Lakes Zone 
Rest of State 


White-fronted 
Brant 
Light Geese 


Wisconsin 
Ducks: 
North Zone 
South Zone 


Mergansers 
Coots 
Geese: 
Canada (2): 

Horicon Zone 

Collins Zone 

Exterior Zone (2): 

Rock Prairie Subzone 


Mississippi River Subzone 


Same as for Ducks 
Same as for Ducks 


Oct. 21-Nov. 5 & 
Dec. 9-Jan. 1 
Oct. 21-Dec. 3 & 
Dec. 23-Jan. 7 
Jan. 13-Feb. 3 
Oct. 21-Nov. 5 & 
Dec. 16-Jan. 28 


Same as for Canada geese 
Same as for Canada geese 


Nov. 11-Nov. 12 & 
Dec. 2-Jan. 28 
Nov. 25-Nov. 26 & 
Dec. 2-Jan. 28 
Same as for Ducks 
Same as for Ducks 


Dec. 2-Feb. 11 
Oct. 7-Oct. 15 & 
Dec. 10-Jan. 28 


Same as for Southwest Zone 


Oct. 7-Oct. 15 & 
Dec. 2-Jan. 31 
Dec. 2-Feb. 11 


‘Nov. 25-Jan. 31 


Nov. 11-Feb. 25 


Sept. 23-Nov. 21 
Sept. 30-Oct. 6 & 
Oct. 14-Dec. 5 
Same as for Ducks 
Same as for Ducks 


Sept. 16-Dec. 16 
Sept. 16-Nov. 17 


Sept. 16-Dec. 16 
Sept. 30-Oct. 6°& 
Oct. 14-Dec. 15 


10 
30 


SNNNNNNNN 


BNNNNNNNN 


5 
15 30 


Tag System--See State Regulations 
Tag System--See State Regulations 


2 
2 
2 
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Limits 
Season Dates Bag Possession 


Wisconsin (cont.) 


Brown County Subzone Same as Rock Prairie Subzone - -- 
Rest of Exterior Zone: 
North Duck Zone Same as Rock Prairie Subzone - -- 
South Duck Zone -Same as Rock Prairie Subzone -- -- 
White-fronted Sept. 22-Dec. 16 2 
Brant Same as for Canada geese 1 2 
Light Geese Same as for Canada geese 10 20 


(1) In Arkansas, Michigan, Minnesota, Ohio, and Tennessee, the daily bag limit may include no more than one hen 
mallard. 

(2) Harvests of Canada geese will be limited by quotas established in the September 2006, Federal Register. When it 
has been determined that the quota of Canada geese allotted to the Allegan County, Muskegon Wastewater, 
Saginaw County, and Tuscola/Huron Goose Management Units in Michigan and the Exterior Zone in Wisconsin will 
have been filled, the season for taking Canada geese in the respective unit/zone will be closed either by the Director 
upon giving public notice through local information media at least 48 hours in advance of the time and date of 
closing, or by the State through State regulations with such notice and time (not less than 48 hours) as they deem 
necessary. 

(3) In Louisiana, during the Canada goose season, a special permit is required by the State. 

(4) In Minnesota, the daily bag limit is 15 and the possession limit is 30 coots and moorhens in the aggregate. 


CENTRAL FLYWAY 


Flyway-wide Restrictions 


Duck Limits: The daily bag limit is either (1) 6 ducks, which may include no more than 5 mallards (2 female 
mallards), 1 mottled duck, 1 pintail, 1 canvasback, 2 redheads, 2 scaup, and 2 wood ducks; or (2) 5 ducks, which 
may include no more than 2 redheads, 2 scaup, and 2 wood ducks, and only 1 from the following group - hen ~ 
mallard, pintail, mottled duck, or canvasback. The possession limit is twice the daily bag limit. 


‘ Merganser Limits: The daily bag limit is 5 mergansers with 10 in possession and:-may include no more than 2 
hooded mergansers daily and 4 in possession. In states that include mergansers in the duck bag limit, the daily limit 
is the same as the duck bag limit, of which only 2 daily and 4 in possession may be hooded mergansers. 


Limits 
Season Dates Bag Possession 


Colorado 


Mountain/Foothills Zone: 


Ducks: 6 12 
: Eastern Plains Zone: 
: Canvasbacks Sept. 30-Oct. 8& 1 2 
: Pintails Same as for Canvasbacks 1 2 
4 Other ducks Sept. 30-Oct. 8 & 
Nov. 3-Jan. 28 
4 Canvasbacks Sept. 30-Nov. 7 1 2 
J Pintails Same as for Canvasbacks 1 2 
q Other ducks | Sept. 30-Nov. 26 & 


Dec. 22-Jan. 28 


a 
| 
ea 
| 
q 
ay 
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Limits ; 
Season Dates Bag Possession : 


Colorado (cont.) 
Coots 
Mergansers 
Dark Geese: 
Northern Front Range Unit 


South Park/San Luis Valley Unit 
North Park Unit 
Rest of State in 
Central Flyway 
Light Geese: 
Northern Front Range Unit 
South Park/San Luis Valley Unit 
North Park Unit 
Pueblo County 
Rest of State in Central Flyway 


Kansas 
Ducks (1): 
High Plains 


Low Plains: 
Early Zone 


Late Zone 
Mergansers 
Coots 
Dark Geese (2): 

Canada 


White-fronted 


Light Geese 


Montana 
Ducks and Mergansers: 
Zone 1: 
Canvasbacks 
Pintails 
Other ducks 
Zone 2 
Coots 
Dark Geese 
Light Geese 


_ Same as N. Front Range Unit 20 - 


‘Oct. 28-Dec. 31 & 


Same as for Other ducks 15 30 
Same as for Other ducks 5 


Sept. 30-Oct. 8 & - 6 
Nov. 25-Feb. 18 3 6 
Same as N. Front Range Unit 3 6 
Same as N. Front Range Unit 3 6 


Nov. 25-Feb. 18 3 6 


Nov. 4-Feb. 18 20 -- 
Same as N. Front Range Unit 20 -- 


Same as N. Front Range Unit 20 ws 
Same as N. Front Range Unit 


Oct. 7-Jan. 2 & 
Jan. 20-Jan. 28 


Oct. 14-Dec. 10 & 
Dec. 16-Dec. 31 


Jan. 20-Jan. 28 
Same as for Ducks 5 10 
Same as for Ducks 15 30 


Oct. 28-Oct. 29 & 3 
Nov. 8-Feb. 18 3 
Oct. 28-Oct. 29 & 2 
Nov. 8-Jan. 7 & 2 
Feb. 10-Feb. 18 2 
Oct. 29-Feb. 12 20 


6 12 
Sept. 30-Nov. 7 1 2 
Sept. 30-Nov. 7 1 2 
Sept. 30-Jan. 4 
Same as for Zone 1 d 
Same as Other ducks 15 30 | 
Sept. 30-Jan. 12 4 8 | 


Sept. 30-Jan. 12 


6 

4 4 

4 

4 
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Season Dates 


Bag 


Possession 


Nebraska 

Ducks: 
High Plains: 

Canvasbacks 

Pintails 

Other ducks 


Low Plains: 
Zones 1 and 2: 
Canvasbacks - 


Pintails 
Other ducks 


Zones 3 and 4: 
Canvasbacks 
Pintails 
Other ducks 


Mergansers 
Coots 
Geese: 
Canada: 
Niobrara Unit 


East Unit 

North Central Unit 
; Platte River Unit 
White-fronted 
Light Geese 


New Mexico 
: Ducks and Mergansers (3): 
North Zone: 

Canvasbacks 

Pintails 

Other ducks/mergansers 
South Zone: 

Canvasbacks 

Pintails 

: Other ducks/mergansers 

; Coots 

Dark Geese (4): 

: Middle Rio Grande Valley Unit (4) 

Rest of State 

Light Geese 


Oct. 7-Nov. 14 
Oct. 7-Nov..14 
Oct. 7-Dec. 17 & 
Dec. 23-Jan. 15 


Oct. 21-Oct. 22 & 

Oct. 28-Dec.3 

Same as for Canvasbacks 
Oct. 21-Oct. 22 & 

Oct. 28-Jan. 7 


Oct. 7-Nov. 14 

Oct. 7-Nov. 14 

Oct. 7-Dec. 17 & 

Dec. 23-Dec. 24 

Same as for Other.ducks 


- Same as for Other ducks 


Oct. 21-Oct. 22 & 

Oct. 28-Feb. 7 

Oct. 21-Jan. 22 

Oct. 7-Jan. 19 

Same as for Niobrara Unit 
Oct. 7-Dec. 17 

Oct. 7-Jan. 7 & 

Jan. 27-Feb. 7 


Oct. 7-Nov. 14 
Oct. 7-Nov. 14 
Oct. 7-Jan. 10 


Dec. 21-Jan. 28 
Dec. 21-Jan. 28 
Oct. 25-Jan. 28 
Same as for Other ducks 


Jan. 11-Jan. 21 
Oct. 17-Jan. 31 
Oct. 17-Jan. 31 


oils 


NN 
OONWWWWW 


12 


2 


55701 
Limits 
| 6 = 
| 1 
| 1 2 
1 
1 
| 
1 2 
1 2 
10 
30 
6 
6 
6 
| | 6 
| 6 
| 4. 
FA. 
1 2 
| 1 2 
| 1 2 
| 1 2 
| 15 30 
2 2 
; 20 80 


~ 
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Season Dates 


Bag 


Limits 


Possession 


North Dakota 
Ducks (1): 
High Plains 


Remainder of State 
Mergansers 
Coots 
Geese: 
Canada Geese (5): 
High Plains Unit 
Rest of State 
White-fronted (5) 
. Light Geese (5) 


Oklahoma 
Ducks: 

High Plains: 
Canvasbacks 
Pintails 
Other ducks 

Low Plains: 

Zone 1: 
Canvasbacks 


Pintails 
Other ducks 


Zone 2: 
Canvasbacks 
Pintails 
Other ducks 


Mergansers 

Coots 

Geese: 
Canada 


White-fronted 
Light Geese 


South Dakota 
Ducks (1): 
High Plains 


‘Low Plains: 
North Zone 
Middle Zone 
South Zone 


Sept. 23-Dec. 3 & 

Dec. 9-Dec. 31 

Sept. 23-Dec.3_. 
Same as for Other ducks 
Same as for Other ducks 


Sept. 23-Dec. 21 
Sept. 23-Dec. 21 
Sept. 23-Dec. 3 

Sept. 23-Dec. 21 


Oct. 7-Nov. 14 
Oct. 7-Nov. 14 
Oct. 7-Jan. 3 


Oct. 28-Dec. 3 & 

Dec. 16-Dec. 17 
Same as Canvasbacks 
Oct. 28-Dec. 3 & 

Dec. 16-Jan. 21 


Dec. 21-Jan. 28 
Dec. 21-Jan. 28 
Nov. 4-Dec. 3 & 
Dec. 16-Jan. 28 
Same as for Other ducks 
Same as for Other ducks 


Nov. 4-Dec. 3 & 
Dec. 16-Feb. 18 
Nov. 4-Dec. 3 & 
Dec. 16-Feb. 9 


Same as for Canada geese 


Sept. 30-Dec. 12 & 
Dec. 13-Jan. 4 


Sept. 23-Dec. 5 
Same as for North Zone 
Oct. 7-Dec. 19 


10 


10 
30 


3 6 q 
3 6 
2 4 
20 -- 
6 12 
1 2 a 
1 2 : 
1 2 
1 2 
| 
1 2 
1 2 
5 10 
15 30 : 
6 
3 6 
2 4 
1 2 
20 ; 
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Season Dates 


Bag 


Possession 


Coots 
Geese: 


; 


Uni 
Uni 
Uni 


Uni 


Texas 
Ducks (6): 


Coots 
Geese: 
East Ti 


Wyoming 
Ducks (1): 
Zone 1 


Zone 2 


Coots 


South Dakota (cont.) “ 
Mergansers 


Light Geese 


Light Geese 


White-fronted 
Canada: 


t 1 

t 2 

Power Plant Area 


Rest of Unit 
t4 


High Plains 


Low Plains: 
North Zone 


South Zone 


Mergansers 


er: 


South Zone: 


Canada geese and Brant 
White-fronted 
Light Geese 


North Zone 
West Tier: 
Dark Geese: 


Canada geese and Brant 
White-fronted 


Mergansers 


Same as for Ducks 
Same as for Ducks 


Sept. 23-Dec. 16 


Sept. 23-Dec. 24 
Oct. 28-Feb. 9 


Sept. 23-Nov. 30 & 
Dec. 1-Dec. 16 
Sept. 23-Dec. 16 
Oct. 21-Dec. 17 & 
Jan. 13-Jan. 21 
Sept. 23-Dec. 16 


Oct. 28-Oct. 29 & 
Nov. 3-Jan. 28 


Nov. 4-Nov. 26 & 
Dec. 9-Jan. 28 
Nov. 4-Nov. 26 & 
Dec. 9-Jan. 28 
Same as for Ducks 
Same as for Ducks 


Nov. 4-Jan. 28 
Nov. 4-Jan. 14 
Nov. 4-Jan. 28 
Same as for South Zone 


Nov. 4-Feb. 6 
Same as for Canada geese 
Same as for Canada geese 


Oct. 7-Oct. 24 & 
Nov. 4-Jan. 21 
Sept. 30-Oct. 22 & 
Nov. 4-Jan. 16 
Same as for Ducks 
Same as for Ducks 


10 
30 


10 
30 


10 


10 


Limits 
1 2 
4 3 6 
4 
|| 6 
6 
. 
3 6 
| 2 4 
20 
1 
20 
| 15 30 
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Limits 
Season Dates Bag Possession 


Wyoming (cont.) 
Dark Geese: 
Zone 1 Oct. 7-Oct. 22 & 
Nov. 4-Dec. 10 & 
Dec. 16-Feb. 6 
Zone 2 Sept. 30-Jan. 13 
Zone 3 (2) Oct. 7-Oct. 22 & 
Nov. 11-Feb. 8 
Zone 4 Sept. 30-Oct. 22 & 
Nov. 4-Dec. 10 & 
Dec. 16-Jan. 30 
Light Geese Oct. 1-Jan. 7 & 
Jan. 27-Feb. 8 


10 
10 
10 
10 
4 
10 
10 
10 
10 
. 40 
40 


— 


(1) In Kansas, North Dakota, South Dakota, and Wyoming, the daily bag limit is 5 ducks, which may include no more 
than 2 redheads, 2 scaup, and 2 wood ducks, and only 1 from the following group - hen mallard, pintail, mottled 
duck, or canvasback. The possession limit is twice the daily bag limit. 

(2) See State regulations for additional restrictions. 

(3) In New Mexico, the daily bag limit of 6 ducks consists of no more than 5 mallards (of which only 2 may be hen 
mallards), 2 redheads, 2 scaup, 2 wood ducks, 2 hooded mergansers, 1.canvasback, and 1 northern pintail (see 
dates by zone). 

(4) In New Mexico, the season for dark geese is closed in Bernalillo and Sandoval Counties. In the Middle Rio 
Grande Valley Unit, a state permit is required. 

(5) In North Dakota, the shooting hours for geese are one-half hour before sunrise to 1 p.m. through October 28 and 
until 2 p.m. the remainder of the season, except that beginning September 23, shooting hours are one-half hour 
before sunrise to sunset on Saturdays and Wednesdays for Canada geese (through December 21) and white-fronted 
geese (through December 3). 

(6) In Texas, the daily bag limit is 5 ducks, which may include no more than 2 redheads, 2 scaup, and 2 wood 
ducks, and only 1 from the following group - hen mallard, pintail, canvasback, or dusky duck (mottled duck, black 
duck and their hybrids, or Mexican-like duck). The possession limit is twice the daily bag limit. 


PACIFIC FLYWAY 


Flyway-wide Restrictions 
Duck and Merganser Limits: The daily bag limit of 7 ducks (including mergansers) may include no more 


than 2 female mallards, 1 pintail, 1 canvasback, 2 redheads, and 3 scaup. The possession limit is twice the daily bag 
limit. 


Coot and Common Moorhen Limits: Daily bag and possession limits are in the aggregate for the two 
species. 


Goose Limits: Daily bag limits for geese may not exceed 2 white-fronted geese and 3 light geese. The 
possession limit is twice the daily bag limit. 


qq 
: 
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Limits 
Season Dates Bag Possession 


Arizona 
Ducks (1): 

North Zone 
South Zone 
Coots and moorhens 

Geese (2): 
North Zone 
South Zone 


Oct. 6-Jan. 14 
Oct. 20-Jan. 28 
Same as Ducks 


Oct. 6-Jan. 14 
Oct. 20-Jan. 28 


California 
Ducks: 
Northeastern Zone (3) 
Colorado River Zone 
Southern Zone (3) 
Southern San Joaquin Valley Zone (3) 


Oct. 7-Jan. 19 
Oct. 20-Jan. 28 
Oct. 21-Jan. 28 
Oct. 7-Oct. 29 & 
Nov. 11-Jan. 28 
Balance-of-State Zone (3) Oct. 21-Jan. 28 
Coots and moorhens: 

Northeastern Zone 

Colorado River Zone 

Southern Zone 

Southern San Joaquin Valley Zone 

Balance-of-State Zone 


Same as for Ducks 
Same as for Ducks 
Same as for Ducks 
Same as for Ducks 
Same as for Ducks 


Geese: 
Northeastern Zone: 

White-fronts 

Small Canada Geese (4) 

Light Geese 

Large Canada Geese (5) 
Colorado River Zone: 

Dark Geese 

Light Geese 
Southern Zone: 

Dark Geese 

Light Geese 
Balance-of-State Zone: 

Dark Geese: 

Canada: 
Del Norte & Humboldt 
Small Canada geese (4) 


Rest of Zone: 
Small Canada geese (4) 
White-fronted: 
Sacramento Valley 
Rest of Zone 
Light Geese 
Brant 
North Zone 
South Zone 


7-Jan. 14 
7-Jan. 14 
7-Jan. 14 
7-Jan. 14 


20-Jan. 28 
20-Jan. 28 


. 21-Jan. 28 
. 21-Jan. 28 


31-Jan. 28 


£8 


o 


. 24-Mar. 10 
21-Jan. 28 
21-Jan. 28 


. 28-Dec. 14 
. 21-Jan. 28 
. 21-Jan. 28 


S88 


Nov. 4-Dec. 3 
Nov. 12-Dec. 11 


31-Jan. 28 & 


HA 


7 14 
25 
3 3 

| 7 14 

‘ 25 25 

25 25 

25 25 

25 25 

4 25 25 

1 2 

4 

d 4 8 

4 8 

2 4 

4 8 

> 4 8 

4 

2 4 
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Limits 
Season Dates rete Bag Possession 


Colorado 
Ducks 


Coots 
Geese: 


Idaho 
Ducks: 
Zone 1 
Zone 2 
Zone 3 
Coots 
‘Geese: 
Zone 1 
Zone 2 
Zone 3 
Zone 4 (6) 
Zone 5 


Montana 

Ducks 

Coots 

Geese (7): 
Dark 
Light 


Nevada 

Ducks: 
Lincoln & Clark Counties 
Rest of State 

Coots and moorhens 

Dark Geese: 
Lincoin & Clark Counties 
Rest of State 

Light Geese: 
Lincoin & Clark Counties 
Rest of State (8) 


Moorhens and gallinules 
Dark Geese: 
North Zone 


South Zone - 
Light Geese: 

North Zone 

South Zone 


Sept. 30-Oct. 15 & 
Nov. 1-Jan. 28 
Same as for Ducks 
Sept. 30-Oct. 6 & 
Nov. 1-Jan. 28 


Oct. 7-Jan. 19 


Oct. 7-Jan. 19 


Oct. 14-Jan. 26 
Same as for Ducks 


Oct. 7-Jan. 19 
Oct. 14-Jan. 26 
Same as for Zone 2 
Same as for Zone 1 
Same as for Zone 1 


Sept. 30-Jan. 12 
Sept. 30-Jan. 12 


Sept. 30-Jan. 12 
Sept. 30-Jan. 12 


Oct. 14-Jan. 26 
Oct. 14-Jan. 27 
Same as for Ducks 


Oct. 21-Jan. 28 
Oct. 21-Jan. 28 


Oct. 22-Jan. 29 
Oct. 22-Jan. 29 


Oct. 16-Jan. 28 
Same as for Ducks 
Same as for Ducks 


Sept. 23-Oct. 8& 
Oct. 30-Jan. 28 
Oct. 14-Jan. 28 


Same as Dark Geese 
Same as Dark Geese 


55706 
25 25 
3 6 
3 6 

7 14 

| 

25 

4 8 

4 8 

6 

4 8 : 

4 8 

7 14 

25 25 

4 
4 8 

7 14 : 

4 8 

| 4 8 4 

New Mexico | 
Coots | 
12 24 

3 6 
2 4 | 

1 2 d 

1 2 
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Season Dates 


Bag 


Limits 


Possession 


Oregon 
Ducks: 


Zone 
Columbia Basin Unit: 


Rest of Zone 1 
Zone 2 


Coots 
Geese: 
Northwest General Goose Zone: 
Dark Geese 


Small Canada Geese (4) 
Light Geese 
Northwest Special Permit Zone (10): 
Dark Geese 


Dusky Canada geese 
Small Canada geese (4) 
Light Geese 


Southwest General Zone: 
Dark Geese 


Light Geese 
South Coast Zone: 
Dark Geese 


Light Geese 


Dark Geese - 


Small Canada geese 
White-fronted geese: 
Lake County 
Rest of Zone 
Light Geese 
Klamath County Zone: 
Dark Geese 


Small Canada geese 
i White-fronted geese (special season) 
Light Geese. 
Eastern Zone: 

Dark Geese 


Harney, Lake, and Malheur County Zone: 


Oct..14-Oct: 29 & 
Nov. 1-Jan: 28 


Same as for Columbia. Basin Unit 


Oct. 7-Dec. 5 & 
Dec. 8-Jan. 21 
Same as for Ducks 


Oct. 14-Oct. 29 & 
Nov. 10-Jan. 28 
Same as for Dark Geese 


Oct. 21-Nov. 5 & 
Nov. 18-Jan. 14 & 


_ Feb. 4-Feb. 25 


Oct. 21-Nov. 5 & 
Nov. 18-Jan. 14 


Oct. 14-Nov. 28 & 
Dec. 7-Jan. 28 
Same as for Dark Geese 


Sept. 30-Oct. 22 & 
Nov. 18-Jan. 23 & 
Feb. 24-Mar. 10 
Sept. 30-Oct. 22 & 
Nov. 18-Jan. 23 


Oct. 7-Nov: 28 & 
Dec. 14-Jan. 28 


Same as Dark Geese 


Oct. 7-Nov. 21 & 
Dec. 16-Jan. 28 & 
Feb. 24-Mar. 10 

t 


Feb. 24-Mar. 10 
Same as Dark Geese 


Oct. 14-Oct. 22 & 


Oct. 31-Jan. 28 


1 per season 


2 
4 
4 


hAH 


14 


4 
8 
8 


| 55707 
4 8 
4 | 8° 
1 2 
4 
8 
8 
4 
1 
j 2 4 
| 4 8 
| 4 8 
| 
1 2 
4 8 
4 8 
4 8 
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Season Dates 


_Bag_ 


Limits 


Possession 


Oregon (cont.) 

Smail Canada geese 
Light Geese 

Brant 


Utah (11) 
Ducks: 
Zone 1 
Zone 2 
Coots 
Geese: 
Light: 
North Goose Zone 
Rest of State. 


Dark: 
North Goose Zone 
Rest of State 


Washington 
Ducks: 


East Zone 


West Zone (12) 
Coots 
Geese: 
Management Area 1 (13): 
Light Geese 
Dark Geese 


Management Area 2A (14) 


Dusky Canada geese 


Late-Season Canada Geese 


Dusky Canada geese 
Management Area 2B (14) 

Dusky Canada geese 
Management Areas 3 (13) 


Management Areas 4 & 5 (13) 
Brant (15): 


Skagit County 
Pacific County 


Same as Dark Geese 


Nov. 11-Nov. 26 


Oct. 7-Jan. 20 
Same as for Zone 1 
Same as for Ducks 


Oct. 7-Jan.20 - 
Oct. 7-Oct.19& 
Oct. 28-Jan. 28 


Same as Light Geese 


Same as LightGeese 


Oct. 14-Oct18& 
Oct. 21-Jan. 28 Z 


- Same as for the East Zone 


Same as for Ducks 


Oct 14-Jan. 7 

Oct 14-Oct. 26 & 
Nov. 4-Jan. 28 
Nov. 11-Nov. 22 & 
Nov. 25-Nov. 26 & 
Dec. 6-Jan.28 


Feb. 3-Mar. 7 
Oct. 14-Jan. 13 
Oct. 14-Oct. 26 & 
Nov. 4-Jan. 28 
Oct. 14-Oct. 16 & 
Oct. 21-Jan. 28 


Jan. 18-Jan. 28 
Jan. 11-Jan. 21 


1 2 

4 

7 14 

25 26 

4 8 

4 8 

| 

| 

| 25 25 
4 8 

4 

4 

4 

1 per season 

3 

1 per season 

4 

4 

‘ 

4 i 

2 d 
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Wyoming 


Ducks: 7 14 
Snake River Zone: 
Canvasbacks Sept. 23-Nov. 21 
Other ducks Sept. 23-Jan. 6 
Balance of State Zone: 
Canvasbacks Sept. 23-Nov. 21 
_ Other ducks — Sept. 23-Jan. 6 
Coots _ Same as for Other ducks 25 
Snake River Zone Sept. 23-Dec. 29 “a 6 
_ Balance of State Zone PB Sept. 23-Dec. 29 3 6 


(4) In Arizona the daily limit may include no more than either 2 hen mallards or 2 Mexican-like ducks, or 1 of each: 
and not more than 4 hen mallards and Mexican-like ducks, in the aggregate, may be in possession. 
(2) In Arizona, in Yuma County, La Paz County, Game Management Units 13B, 15, and that portion of Unit 16 lying 
within Mohave County, the bag and possession limits are 3 and 6 for Canada geese and 4 and 8 for light geese, 
respectively. 

(3) In California, except in the Colorado River Zone, the daily bag limit may include no more than 2 hen mallards. 


_ (4) In California and Oregon, small Canada geese are cackling and Aleutian Canada geese. 


(5) In California, large Canada geese are Western and Lesser Canada geese. . 

(6) In Idaho, the season on light geese is closed.in Fremont and Teton Counties. 

(7} In Montana, check State regulations for special seasons/exceptions in Freezeout Lake WMA; Canyon Ferry; 
Flathead; Deer Lodge County; and Missoula County. 

(8) In Nevada, there is no open season on light geese in Ruby Valley within Elko and White Pine Counties. 

(9} In New Mexico the daly bag of no mere 7 (of which only 7 may be hen 2 
redheads, 2 scaup, 1 canvasback, and 1 northern pintail. 


(10) In Oregon, the Northwest Special Permit Zone is closed to all goose hunting, except for designated areas. See 


State regulations for specific boundary descriptions, times, days, and other conditions of the speciat permit season. 
(11) In Utah, the shooting hours are 8:00 a.m. to sunset on October 1 in Cache, Salt Lake, Davis, Weber, and Box 


Elder Counties, and November 4 statewide. 
(12) In Washington hag, the Weis Zone include no more ties 4 scoters sid 4 chdsquews: with 
the possession limit twice the daily bag limit. 
is 
(43) in Washington, in State Goose Area 4, hunting is only on Saturdays, Sundays, Wednesdays, 
holidays. In State Goose Areas 1, 3, and 5, hunting is everyday. State for including shouting 


hours. 


; (14) in Washington, see State regulations for specific dates and conditions of permit hunts and closures for Canada 
geese. 
in Washinaton, brant may be hunted in Skagit and Pacific Counties only see State reguations for specific dates. 


NOTE: The following seasons are in addition to the seasons published Guiiiiamaei tie Mita 31, 2006, F atin: 


Limits 
; Season Dates Bag Possession 
| 
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Season Dates 


ATLANTIC FLYWAY 


Connecticut 34 
Ducks, mergansers, coots, and geese Oct. 7&9 


Florida : 
Ducks, mergansers, coots, and geese (9) Feb.3&4 


Maryland 


_ Ducks, coots, snow geese, Canada geese, sea ducks, and brant (10 Nov. 4 
Massachusetts 
Ducks, mergansers, coots, and geese Oct. 7&9 


North Carolina 
Ducks, mergansers, Canada geese (11), and coots Feb. 3 


* * 


South Carolina 
Ducks, geese, mergansers, and coots : Feb.3&4 


Virginia 
Ducks, mergansers, coots, moorhens, gallinules, 
and Canada geese (12) 


MISSISSIPPI FLYWAY 


Arkansas 
Ducks, geese, mergansers, coots, moorhens, and gallinules Dec. 23 & 24 


~ 


* * * 
* * * * * 
. 3 
* 7 * * 
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Season Dates 


Indiana 

f Ducks, mergansers, coots, moorhens, gallinules, sie geese: 

4 North Zone Oct.7&8 

South Zone Oct. 14 & 15 
Ohio River Zone : Oct. 21 & 22 


Louisiana 


F Ducks, mergansers, coots, moorhens, gallinules, and geese: 
West Zone : Nov.4&5 
| Zone Nov. 11 & 12 


Mississippi 
Ducks, mergansers, coots, moorhens, gallinules, and geese 


Missouri 


Ducks, coots, and geese: 
North Zone : Oct. 21 & 22 
Middle Zone Oct. 28 & 29 


South Zone 


Nov. 18 & 19 


Ohio 
Ducks, mergansers, coots, moorhens, staid and geese Oct.7&8 


Tennessee 
Ducks, mergansers, and coots: . 

Reelfoot Zone Feb. 10 & 11 

Remainder of State Feb. 3&4 


CENTRAL FLYWAY 


Kansas (5) 


Ducks, dark geese, mergansers and coots: 
High Plains Sept. 30 & Oct. 1 
i Low Plains 
: Early Zone Oct.7& 8 


Late Zone 


Oct. 21 & 22 


+ * * 
Be Feb. 3 & 4 

- 

4 

| 

q 

> * * 
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Season Dates 


Oklahoma 
Ducks, mergansers, coots, and geese: : 
High Plains Sept. 30 & Oct. 1 Q 
Low Plains: 
Zone 1 Oct. 21 & 22 | 


Zone 2 Oct. 28 & 29 


Texas 


Ducks, mergansers, and coots: 
High Plains Oct. 21 & 22 
Low Plains: 
North Zone Oct. 28 & 29 


South Zone Oct. 28 & 29 


PACIFIC FLYWAY 


Ducks, geese, brant, mergansers, coots, moorhens, and gallinules 
_ Northeastern Zone Sept. 23 & 24 
Colorado River Zone Feb. 3 
Southern Zone Feb. 3&4 
Southern San Joaquin Valley ; Feb.3& 4. 


Balance-of-State Zone Feb.3&4 


Nevada 
Ducks, geese, mergansers, coots, moorhens, and gallinules 

Lincoln and Clark Counties Feb.3&4 
Rest of State 


(5) In Kansas, the adult accompanying the youth and nonresident youth, must be licensed and possess state and 
federal duck stamps as required by state or federal regulation to hunt waterfowl. 


* * * * 


(9) In Florida, the Canada goose season is only open in the Florida waters of Lake Seminole in Jackson County that 
are south of SR 2, north of Jim Woodruff Dam, and east of CR271. 


(10) In Maryland, the adult must also possess a valid Maryland hunting license or be exempt from hunting license 
requirements. 


* 


. 
4 
Ag 
» 
i 
* * * 4 
> * * * 7 5 
California 
* * * * 
4 
* * ¥ * 
* * * 
| 
K 
iJ 
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(11) In North Carolina, the daily bag limit in the Northeast Hunt Zone may not include Canada geese except by 
permit. 
(12) In Virginia, the daily bag limit for Canada geese is 2. 


4. Section 20.106 is amended by adding the entries for the following States in alphabetical order to read as follows: 


- §20.106 Seasons, limits, and shooting hours for sandhill cranes. 


Subject to the applicable provisions of the preceding sections of this part, areas open to hunting, respective open 
seasons (dates inclusive), shooting and hawking hours, and daily bag and possession limits on the species 
cna in this section are as follows: 


Shooting uss Hawking hours are one-half hour before sunrise until sunset, except as otherwise restricted by State 
regulations. Area descriptions were published in the August 29, 2006, (71 FR 51406) Federal Register. 


Note: The following seasons are in addition to the seasons published previously in the August 31, 2006, Federal 
Register (71 FR 51930). 


Limits 
~ Season Dates Bag Possession 


CENTRAL FLYWAY 


Nov. 8-Jan. 4 


Kansas (2)(3)(4) 


* * 


Oklahoma (1) . Oct. 28-Jan. 28 3 6 


Texas (1): 
Zone A Nov. 4-Feb. 4 

a Zone B : Nov. 24-Feb. 4 

: Zone C Dec. 23-Jan. 28 


NW Ww 
kam 


: (1) Each hunter participating in a regular sandhill crane hunting season must obtain and carry in his possession 
' - while hunting sandhill cranes a valid Federal sandhill crane hunting permit available without cost from conservation 
agencies in the States where crane hunting seasons are allowed. The permit must be displayed to any authorized 

law enforcement official upon request. 


(2) In Kansas and North Dakota, each hunter participating in a regular sandhill crane hunting season must obtain 
and carry in his or her possession while hunting sandhill cranes a valid Federal sandhill crane hunting permit issued 
and validated by the State. The permit must be displayed to any authorized law enforcement official upon request. 


4 (3) In Kansas, beginning on the opening day and continuing through November 30, shooting hours are from one-half 
4 hour after sunrise until 2:00 p.m. Beginning on December 1 and continuing through the close of the season, 
a” shooting hours are from sunrise until 2:00 p.m. 


he 
| 
* * * * 
* 
| 
| 
2 ‘ * 2 
“4 
| 
& 
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(4) In Kansas, each person desiring to hunt sandhill cranes in Kansas is required to pass an annual, on-line sandhill 
crane identification examination. 


5. Section 20.107 is revised to read as follows: 


§20.107 Seasons, limits, and shooting hours for swans. 


Subject to the applicable provisions of the preceding sections of this part, areas open to hunting, respective open 
seasons (dates inclusive), shooting and hawking hours, and daily bag and possession limits on the species 
designated in this section are as follows: 


Shooting hours are one-half hour before sunrise until sunset, except as otherwise restricted by State regulations. 
Hunting is by State permit only. 


NOTE: Successful permittees must immediately validate their harvest by that method required in State regulations. 


Limits 
Season Dates _ Bag Possession 


ATLANTIC FLYWAY 


North Carolina _ Nov. 4-Jan. 31 1 tundra swan per season 


Virginia Dec. 1-Jan 31 1 tundra swan per season 


CENTRAL FLYWAY (1) 


Montana Sept. 30-Jan. 4 1 tundra swan per season. 


North Dakota Sept. 23-Dec.21 1 tundra swan per season 


South Dakota Sept. 30-Dec. 16 1 tundra swan per permit 


PACIFIC FLYWAY (1)(2) 


Montana (3) Oct. 14-Dec. 1 4 swan per season 


Nevada (4)({5) 


Oct. 21-Jan. 7 2 swans per season 


Utah (3)(5) Oct. 7-Dec.10 1 swan per season 


(1) See State regulations for description of area open to swan hunting. 
(2) Any species of swan may be taken. 

(3) Ail harvested swans and tags must be shsiceet or registered within 3 days of harvest. 

(4) All harvested swans and tags must be checked or registered within 5 days of harvest. | 
(5) Harvests of trumpeter swans are limited to 5 in Nevada and 10 in Utah. When it has been determined that the | 
quota of trumpeter swans allotted to Nevada and Utah will have been filled, the season for taking of any swan | 
species in the respective State will be closed by either the Director upon giving public notice through local | 
information media at least 48 hours in advance of the time and date of closing, or by the State through State | 
regulations with such notice and time (not less than 48 hours) as they deem necessary. | 
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6. Section 20.109 is amended by adding the entries for the following States in alphabetical order to read as follows: 


§20.109 Extended seasons, limits, and hours for taking migratory game birds by 
falconry. 

Subject to the applicable provisions of the preceding sections of this part, areas open to hunting, respective open 
seasons (dates inclusive), hawking hours, and daily bag and —— limits for the species designated in this 
section are prescribed as follows: 


Hesshing: hours are one-half hour before sunrise until sunset except as otherwise restricted by State regulations. 
Area descriptions were published in the August 29, 2006, (71 FR 51406) and a September 2006, Federal Registers. 


Limits: The daily bag limit may include no more than 3 migratory game birds, singly or in the aggregate. The 
possession limit is twice the daily bag limit. These limits apply to falconry during both regular hunting seasons and 
extended falconry seasons -- unless further restricted by State regulations. The falconry bag and possession limits 
are not in addition to regular season limits. Unless otherwise specified, extended falconry for ducks does not include 
sea ducks within the special sea duck areas. Although many States permit falconry during the gun seasons, only 
extended falconry seasons are shown below. Please consult State regulations for details. 


NOTE: The following seasons are in addition to the seasons published previously in the August 31, 2006, Federal 
Register (71 FR 51930). 


Extended Falconry Dates 


ATLANTIC FLYWAY 


Delaware 


Ducks, mergansers, and coots Jan. 22-Mar. 5 


Brant Jan. 29-Mar. 10 


Florida 


Ducks, mergansers, light geese, and coots Oct. 30-Nov. 12 & 
Feb. 5-Mar. 2 


Georgia 


Ducks, mergansers, gallinules, coots, and sea ducks Nov. 11-Nov. 17 & 
Nov. 27-Dec. 8 & 


Jan. 29-Feb. 2 
Maine 


Ducks, mergansers, and coots (4): 
North Zone : Dec. 8-Jan. 31 
South Zone Jan. 6-Feb. 28 


| 

> 

* * * 

+ * * 

4 

4 
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__Extended Falconry Dates 


Maryland 


Ducks 1-Oct. 8 & 


. 4-Mar. 10 


Brant . 28-Mar. 10 


Massachusetts 


Ducks, mergansers, sea ducks, and coots Oct. 5-Oct. 6 & 
Nov. 27-Dec. 6 
. 18-Feb. 6 


New Hampshire 


Ducks, mergansers, and coots: : > 
Inland Zone Nov. 6-Nov. 21 & 


Dec. 18-Jan. 15 
Coastal Zone . 25-Mar. 10 


New Jersey 


Woodcock: 


North Zone Oct. 1-Oct. 18 & ; 

Nov. 12-Jan. 15 F 

South Zone Oct. 1-Nov. 10 & 
Nov. 26-Dec. 21 & 


Dec. 31-Jan. 15 


Ducks, mergansers, coots, and brant: 
North Zone Dec. 31-Feb. 6 
South Zone Jan. 7-Feb. 13 

Coastal Zone Jan. 24-Feb. 27 


New York 


Ducks, mergansers and coots: 
Long Island Zone Naser: Nov. 1-Nov. 21 & 
Nov. 27-Dec. 4 & 
Jan. 29-Feb. 13 
Northeastern Zone . Oct. 1-Oct.6 & 
Oct. 16-Oct. 24 & 
Dec. 15-Jan. 13 | 
Southeastern Zone Oct. 1-Oct. 13 & 4 
Oct. 23-Nov. 10 & : | 
Jan. 1-Jan. 13 | 
| 


Zone Oct. 1-Oct. 20 & 
Dec. 7-Dec. 25 & 
Jan. 8-Jan. 13 


* * * 
Feb 
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Extended Falconry Dates 


Ducks, mergansers, and coots: : 
North Zone : Oct. 30-Nov. 7 & 
Jan. 2-Jan. 13 & 
Feb. 8-Mar. 10 
South Zone — : Oct. 23-Nov. 14 & 
Feb. 9-Mar.10 
Northwest Zone ’ Nov. 27-Dec. 9 & 
Jan. 6-Jan. 15 & 
Feb. 9-Mar. 10 
Lake Erie Zone 17-Mar. 10 


Canada Geese: 


SJBP Zone Feb. 26-Mar. 10 
Pymatuning Zone Feb. 2-Mar. 10 
AP Zone . Jan. 27-Mar. 10 
RP Zone Feb. 26-Mar. 10 
South Carolina 
Ducks, mergansers, and coots | 25-Nov. 
Nov. 27-Dec. 14 


Virginia 


4 Moorhens and gallinules 4-Dec. 8 & 

Ducks, mergansers, and-coots Dec. 4-Dec.8& 
Jan. 29-Feb. 28 
"Eastern (AP) Zone Dec. 4-Dec. 21 & 

Western Zone 3 Dec. 4Dec. 13& 
Brant Nav. 1-Dee. 2 & 
Dec. $-Dec.23 & 


Jan. 29-Mar. 10 


55727 
Pennsylvania 
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_ Extended Falconry Dates 


MISSISSIPPI FLYWAY 


Arkansas 
Ducks, mergansers, and coots : Dec. 20-Dec. 22 & 


Jan. 8-Jan. 12 & 
Jan. 29-Feb. 18 


Ilinois 


- Ducks, mergansers, and coots | Feb. 10-Mar. 10 


indiana 


Ducks, mergansers, and coots: 


North Zone | Sept. 27-Sept. 30 & 
Dec. 20-Jan. 13 
South Zone Oct. 7-Oct. 13 & 
3 Jan. 12-Feb. 2 
Ohio River Zone Oct. 14-Oct. 20 & 


Jan. 22-Feb. 12 


Ducks, mergansers, and coots : 
North Zone Dec. 15-Jan. 28 
South Zone . 15-Jan. 28 


Canada Geese: 
North Goose Zone Jan. 3-Jan. 4 
South Goose Zone . 10-Jan. 11 


White-fronted Geese: : 
North Goose Zone . Dec. 11-Jan. 14 
South Goose Zone . 11-Jan. 14 


Kentucky 


_ Ducks, mergansers, and coots Nov. 5-Nov. 22 & | 
_ Nov. 27-Dec. 3 & | 
. 29-Feb. 1 


4 
; 
* * * 
4 
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Extended Falconry Dates 


Kentucky (cont.) 


Canada Geese: 


Western Goose Zone: 

Fulton County Nov. 10-Dec. 3 
: Rest of Zone Nov. 5-Dec. 3 
: Pennyroyal/Coalfield Zone Nov. 5-Dec. 12 
Rest of State ’ Nov. 5-Dec. 12 
; White-fronted geese, brant, and light geese Nov. 5-Nov. 22 
Louisiana 
Rails and moorhens Nov. 4-Nov. 10 & 
Jan. 4-Feb. 2 

Ducks 

i West Zone | Nov. 4-Nov. 10 & 
q Dec. 4-Dec. 15 & 
4 _ Jan. 22-Feb. 2 

fl East Zone Nov. 4-Nov. 17 & 
; Dec. 4-Dec. 15 & 
i Jan. 29-Feb. 2 
Michigan 

Ducks, mergansers, coots, and moorhens Jan. 25-Mar. 10 


Minnesota 


Ducks, mergansers, coots, moorhens, and gallinules Nov. 29-Jan. 13 
Mississippi 
Mourning Doves oa Dec. 9-Dec. 22 & 


Jan. 20-Feb. 21 
Ducks, mergansers and coots Feb. 10-Mar. 10 


Missouri 


Ducks, mergansers, and coots: ; 
Statewide Sept. 9-Sept. 24 & 
Feb. 10-Mar. 10 


id 

| 

* 2 * 2 

24 

& 
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Extended Falconry Dates 


Ducks, mergansers, and coots 


North Zone Sept. 2-Sept. 17 & . 
Oct. 7-Oct. 8 & 

Jan. 14-Feb. 11 4 

South Zone Sept. 2-Sept. 17 & i 


Oct. 7-Oct. 8 & 
Jan. 14-Feb. 11 


Tennessee 


- Ducks, mergansers, and coots Sept. 15-Oct. 24 


Wisconsin 


Rails, snipe, moorhens, and gallinules 


North Duck Zone Sept. 1-Sept. 22 & 
Nov. 22-Dec. 16 

South Duck Zone Sept. 1-Sept. 29 & 
Oct. 7-Oct. 13 & 


Dec. 6-Dec. 16 


Woodcock 


Sept. 1-Sept. 22 & 
Nov. 7-Dec. 16 


Ducks, mergansers, and coots Sept. 16-Sept. 17 & 
Se Jan. 13-Feb. 26 


CENTRAL FLYWAY 


Kansas 


Ducks, mergansers, and coots: 
Low Plains: 
Early Zone and Late Zone Feb. 24-Mar. 10 


Montana (2) 


Ducks, mergansers, and coots: 
Zones 1 and 2 Sept. 22-Sept. 29 


Oklahoma 


Ducks, mergansers, and coots: 
7 Low Plains: 
Zones 1 and 2 Feb. 17-Mar. 3 


Ohio 
* * * 
| 
a 
* * * 
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Extended Falconry Dates 


South Dakota 


Ducks, mergansers, and coots (1) 


High Plains - Sept. 4-Sept. 11 
Low Plains 
North Zone Sept. 4-Sept. 15 & 
Sept. 18-Sept. 22 & 
Dec. 6-Dec. 19 
Middle Zone Sept. 4-Sept. 15 & 
Sept. 18-Sept. 22 & 
Dec. 6-Dec. 19 
South Zone Sept. 4-Sept. 15 & 


Sept. 18-Oct. 6 


Ducks, mergansers, and coots: 
Low Plains: 
North Zone and South Zone 


Jan. 29-Feb. 12 


PACIFIC FLYWAY 


Arizona 


Ducks and mergansers: 
North Zone Oct. 1-Oct. 5 
South Zone . 29-Feb. 2 


California 


Ducks, mergansers, and coots: 


Colorado River Zone Jan. 29-Feb. 2 
Southern Zone Jan. 29-Feb. 4 
Balance-of-State Zone Jan. 29-Feb. 4 


Southern San Joaquin Zone Jan. 29-Jan. 31 


Canada Geese and White-fronted Geese: 


Northeastern Zone Jan. 15-Jan. 19 
Southern Zone Same as for Ducks 
‘Balance-of-State Zone (5) - Same as for Ducks 


Southern San Joaquin Zone . Closed 


Texas 
* * * * 
q * * * 
¥ * * 
| 
4 
& 
a 
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Extended Falconry Dates 


California (cont.) 


Brant 
Northern Zone 


Southern Zone 
Light Geese: 
Northeastern Zone 


Southern Zone 
Balance-of-State Zone (5) 


Ducks, mergansers, coots, geese, snipe 


Jan. 15-Jan. 19 
Same as for Ducks 
Same as for Ducks 


Nov. 25-Dec. 31 


(2) in Montana, the bag limit is 2 and the possession limit is 6. 


(4) In Maine, the daily bag and possession limits for black ducks are 1 and 2, respectively. 
(5) In California, the falconry season for geese is concurrent with the regular season for small Canada geese in Del 


Norte and Humbolt counties. 


[FR Doc. 06-8109 Filed 9-21-06; 8:45 am] 
BILLING CODE 4310-55-C 


Oct. 21-Nov. 3 & 

Dec. 4-Feb. 4 

Oct. 21-Nov. 10 & 

| 

New Mexico 
| | 

Utah 
ee Sept. 24 


Part IV 


The President 


Notice of September 21, 2006— 
Continuation of the National Emergency 
With Respect to Persons Who Commit, 
Threaten To Commit, or Suppo 
Terrorism 


September 22, 2006 

= = 

= , 2 

4 = 
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é 
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Presidential Documents 


Title 3— 


The President 


{FR Doc. 06-8240 
Filed 9-21-06; 11:45 am] 
Billing code 3195-01-P 


Notice of September 21, 2006 


Continuation of the National Emergency With Respect to Per- 
sons Who Commit, Threaten To Commit, or Support Ter- 
rorism 


_ On September 23, 2001, by Executive Order 13224, I declared a national 


emergency with respect to persons who commit, threaten to commit, or 
support terrorism, pursuant to the International Emergency Economic Powers 
Act (50 U.S.C. 1701-1706). I took this action to deal with the unusual 
and extraordinary threat to the national security, foreign policy, and economy 
of the United States constituted by the grave acts of terrorism and threats 
of terrorism committed by foreign terrorists, including the terrorist attacks 
in New York, in Pennsylvania, and against the Pentagon of September 11, 
2001, and the continuing and immediate threat of further attacks against 
United States nationals or the United States. Because the actions of these 
persons who commit, threaten to commit, or support terrorism continue 
to pose an unusual and extraordinary threat to the United States, the national 
emergency declared on September 23, 2001, and the measures adopted on 
that date to deal with that emergency, must continue in effect beyond 
September 23, 2006. Therefore, in accordance with section 202(d) of the 
National Emergencies Act (50 U.S.C. 1622(d)), I am continuing for 1 year 
the national emergency with respect to persons who commit, threaten to 
commit, or support terrorism. 


This notice shall be published in the Federal Register and transmitted 
to the Congress. 


THE WHITE HOUSE, 
September 21, 2006 
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REMINDERS 
The items in this list were 


compiled as an aid 


editorially 

to Federal Register users. 
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‘DEPARTMENT 


RULES GOING INTO 
EFFECT SEPTEMBER 22, 
2006 


AGRICULTURE 
“DEPARTMENT 


Animal and Plant Health 


ENVIRONMENTAL 


TRANSPORTATION 


Regattas and marine parades: 

Crystal Coast Super Boat 
Grand Prix, NC; published 
8-16-06 


COMMENTS DUE NEXT 
WEEK 


EFFECT SEPTEMBER 24, 
2006 


HOMELAND SECURITY 
DEPARTMENT 


Coast Guard 
Drawbridge operations: 
5-9-06 


AGRICULTURE 
DEPARTMENT 


14114] 
AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Plant-related quarantine, 

domestic: 

Imported fire ant; comments 

due by 9-25-06; 
7-26-06 [FR E6-11938] 
Piant-related quarantine, 


foreign: 

Fruits and vegetables from 
Thailand; comments due 
by 9-25-06; published 7- 
26-06 [FR E6-11941] 

AGRICULTURE 


06; published 7-27-06 [FR 


AGRICULTURE 


published 

E6-11873] 
COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
_ Management: 

Caribbean, Gulf, and South 
Atlantic fisheries— 
Amendment 26; reef fish 

resources of the Gulf of 
Mexico; comments due 
by 9-28-06; published 
8-24-06 [FR 06-07122] 


COMMERCE DEPARTMENT > 


06 [FR 06-06471] 
EDUCATION DEPARTMENT 
Grants and cooperative 
agreements; availability, etc.: 


ae Incentive Fund; 

comments due by 9-28- 
06; published 5-1-06. 

[FR E6-06531] 


Georgia 4 

Eastman Kodak Co.; x-ray 

Economic regulations: - film, color paper, digital 

Canadian charter air taxi 4 

operators; ished 8-23- en ment imaging, 

Open for comment 

for comments 4 

Workplace drug and alcohol Open 

testing programs: until further notice; 

professional; credential 4 

requirement; published 8- Agricuttural Marketing 

23-06 Service 

as Correction; published 9- Milk marketing orders: 3 

P| 22-06 Northeast et al.; comments 4 

6-28-06 [FR 06-05763} 

DEPARTMENT Pistachios g in California; 

—. ere Federal Aviation comments due by 9-25-06; 4 

nt pests and an Administration . published 8-25-06 [FR E6- : 
diseases: : Airworthiness directives: a 

from Airbus; published 8-18-06 

Empresa Brasileira de 

municipal solid waste; SA 4 
published 8-23-06 (EMBRAER); published 8- F 
18-06 National 
PROTECTION AGENCY Grob-Werke; published 8-18- Telecommunications and q 
Pesticides; eme 06 Information Administration z 
exemptions, McDonnell Douglas: Digital-to-analog converter 

Fenamidone; published 9- published 8-18-06 boxes; coupon program; 
22-06 comments due by 9-25-06; 

Mitsubishi Heavy Industries; published 7-25-06. [FR E6- ; 

Pesticides; tolerances in food, published 8-18-06 11754] ‘ 
animal feeds, and raw Stemme GmbH & Co.; 
agricultural commodities: published 8-18-06 DEFENSE DEPARTMENT 
Buprofezin; published 9-22- Acquisition Regulation 
06 4 

z A RULES GOING INTO Commercial items contract 5 

2006 Commodity Cred required to implement 
Corporation statute and Executive 
Export programs: orders; comments due b 4 

22-06 Coast Guard Protection Program; 4 
COMMUN Regatas and marine parades: 
COMMUNICATIONS 
COMMISSION Cambridge Offshore E6-11959] q 
Radio frequency devices: — published 8- od 
Broadband power line 
systems; published 8-23- INTERIOR DEPARTMENT Federal Crop Insurance : 

06 Fish and Wildlife Service Corporation : 
GENERAL SERVICES Migratory bird hunting: 
ADMINISTRATION Late seasons, hours, areas, resh market sweet com E 

due by 9- 

and daily bag and crop; comments due by | 

Federal travel: ion limits: 26-06; published 7-28-06 ENVIRONMENTAL 4 
E-Gov Travel Service and published 9-22-06. [FR E6-12066] PROTECTION AGENCY ’ 
contract city-pair fares NSPORTA Potato provisions; comments Air pollution control; new q 
use; published 8-23-06 bee — due by 9-26-06; published motor vehicles and engines: q 
INTERIOR DEPARTMENT | 7-28-06 [FR 06-06527} Heavy-duty diesel engines; 
Fish and Wildlife Service CIVIL RIGHTS COMMISSION 
Migratory bird hunting: Class E airspace; published 6- — 
Various States; late-season 5-06 cross reference; comments Air quality implementation 
due by 9-29-06; published plans; approval and 
29-06 : RULES GOING INTO 8-30-06 [FR 06-07233] promulgation; various ¥ 
Ethical conduct for _ States; air quality planning F 
RAILROAD RETIREMENT pe Commission employees; purposes; designation of 
BOARD suppiemental standards; areas: 
Railroad Retirement Act and comments due by 9-29-06; Indiana; comments due by : 
Railroad Unemployment Po published 8-30-06 [FR 06- 9-29-06; published 8-30- ‘ 
Insurance Act: 06 [FR 06-07248} 
Reconsideration and COMM RTMENT Air quality implementation ; 
appeals; video Foreign-Trade Zones Board Plans; approval and 
teleconferencing; ished Applications, hearings, — promulgation; various 4 
published 9-22-06 determinations, etc.: States; air quality planning q 
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purposes; designation of © 

areas: 

Indiana; comments due by 

. 9-29-06; published 8-30- 
06 [FR E6-14425] 
Air quality implementation 
plans; approval and 
promulgation; various 
States: 
lowa; comments due by 9- 
28-06; published 8-29-06 
[FR E6-14313] 

Nevada; comments due by 
9-27-06; published 8-28- 
06 [FR E6-14214] 


Pesticides; tolerances in food, 


animal feeds, and raw 
agricultural commodities: 


2-propenoic acid, 2- methyl-, 


polymer with 
ethenylbenzene, etc., 
ammonium salt; 
comments due by 9-25- 
06; published 7-26-06 [FR 
E6-11951] 

2-propenoic acid, etc.; 
comments due by 9-25- 
06; published 7-26-06 [FR 
E6-11807] 

2-propenoic, 2-methyl-, 
polymers with ethyl 
acrylate and polyethylene 


glycol methylacrylate C18-~ 


22. alkyl ethers; comments 
due by 9-25-06; published 
7-26-06 [FR E6-11824] 

2H-azepin-2-one, 1- 
ethenylhexahydro-, . 
homopolymer |; comments 
due by 9-25-06; published 
7-26-06 [FR E6-11953] 

Butene, homopolymer; 
comments due by 9-25- 
06; published 7-26-06 [FR 
E6-11720] 

Oxirane, methyl-, polymer 
with oxirane, monobutyl 
ether; comments due by 
9-25-06; published 7-26- 
06 [FR E6-11952} 

FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common carrier services: 

Missoula Intercarrier 
Compensation Reform 
Plan; comments due by 
9-25-06; published 8-9-06 
[FR E6-12854] 

Practice and procedure: 

Benefits reserved for 
designated entities; 
competitive bidding rules: 
and procedures; 
comments due by 9-30- 
06; published 8-25-06 [FR 
E6-14161] 

FEDERAL RESERVE 
SYSTEM 
Electronic fund transfers 

(Regulation 

Finaneial institutions 

compliance 


Official staff commentary; 


comments due by 9-29- 

06; published 8-30-06 i 

E6-14342] MJ 
FEDERAL” 
COMMISSION 
Trade reguiation: 

Business opportunity rule; 
fraud and unfairior 
deceptive practices 
prevention; comments due 

~ by 9-29-06; published 8- 
15-06 [FR E6-13398]} 

GENERAL SERVICES — 
ADMINISTRATION 
Federal Acquisition Regulation 

(FAR): 

Commercial items contract 
terms and conditions 
required to implement ~ 
Statute or Executive ~ 
orders; comments: due’ by 
9-25-06;: published 7-26- 
06. [FR 06-06471]}.- 

HEALTH AND HUMAN . 
SERVICES DEPARTMENT 
Centers for Medicare & 
Medicaid Services 

Medicaid and State Children’s 

Health insurance Program: 

Payment error 
measurement; comments 
due by 9-27-06; published 
8-28-06 [FR 06-07133] 

Medicare: 

Home health prospective - 
payment system; 2007 CY 
rates update; comments 
due by 9-25-06; published 
8-3-06 [FR 06-06614] 

HOMELAND SECURITY 
DEPARTMENT 
Customs and Border 
Protection Bureau 
Intelligence Reform and — 
Terrorism Prevention Act of 
2004; implementation: ~~ 
Travel within Western 
Hemisphere; documents 
required for pérsons 
arriving at United States 
air and sea ports-of-entry; 
comments due by 9-25- 
06; published 8-11-06 [FR 
06-06854] 
HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 

St. Louis River, Duluth, MN; 
comments due by 9-30- 
06; published 8-4-06 [FR 
E6-12661] 

York River, Yorktown, VA; 
comments due by 9-24- 
06; published 8-24-06 [FR 
E6-14062] 

INTERIOR DEPARTMENT 
Land Management Bureau - 
Minerals Management: 


Commercial Oil Shite’ 

Leasing Program; 
comments due by 9-25- 
06; published 8-25-06 [FR 
06-07136] 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species: 

Ciritcial habitat 
designations— 

Hine’s emerald dragonfly; 
comments due by 9-25- 
06; published 7-26-06 . 
[FR 06-06244] 

Findings on petitions— 
Morelet’s crocodile; 

comments due by 9-26- 

06; published 6-28-06 

[FR E6-10149] 
INTERIOR DEPARTMENT 
Surface Mining Reclamation” 
and Enforcement Office 
Permanent program and 

abandoned mine land 

reclamation plan . 

submissions: 

Pennsylvania; comments 
due by 9-27-06; published 
8-28-06 [FR E6-14229] 

LABOR DEPARTMENT 

Employment and Training 

Administration 

Adjustment assistance; 
etc.: 

Fibre Metal Products Co. et 
al.; comments due by 9- 

' 25-06; published 9-13-06 
[FR E6-15106] 

LIBRARY OF CONGRESS 
Copyright Office, Library of 
Congress 

Copyright office and 

_ procedures: 

Cable compulsory license 
reporting practices; 
comments due by 9-25- 
06; published 8-10-06 [FR 
E6-13112] 


NATIONAL AERONAUTICS 
AND SPACE 
ADMINISTRATION 

Federal Acquisition Regulation 

(FAR): 

Commercial items contract 
terms and conditions 
required to implement 

. Statute or Executive 
orders; comments. due by 
9-25-06; published 7-26-— 
06 [FR 06-06471] 

NATIONAL CREDIT UNION 
ADMINISTRATION 
Credit Unions: 

Investment and 
activities— 

Investment repurchase 
transactions; comments: 
due by 9-25-06; 


published 7-26-06 [FR 
E6-11908], 
INTERIOR DEPARTMENT 
National Indian Gaming 
Commission 
Classification standards: 
Class || Gaming; bingo, 

lotto, et al. 

Correction; comments due 
by 9-30-06; published 
8-4-06 [FR E6-12580] 

Indian Gaming Regulatory Act: 
Electronic, computer, or 
other technologic aids 

used with play of Class Il 

games; technical 

standards; comments due 

by 9-30-06; published 8- 

11-06 [FR 06-06787] 

NUCLEAR REGULATORY 
COMMISSION 
Plants and materials; physical 
protection: 
Secure transfer of nuclear 
materials; comments due 

by 9-29-06; published 8- 

30-06 [FR E6-14397] 

STATE DEPARTMENT 

Intelligence Reform and 
Terrorism Prevention Act of 
2004; implementation: 
Travel within Western 

Hemisphere; documents 

required for persons 

arriving at United States _ 
air and sea ports-of-entry; 

comments due by 9-25- 

06; published 8-11-06 [FR 

06-06854] 

TRANSPORTATION 
DEPARTMENT 

Federal Aviation 
Administration. 
Airworthiness directives: 

- Lockheed; comments due - 

by 9-25-06; published 8-9- 

06 [FR E6-12948] 

McCauley Propeller 

Systems; comments due 

by 9-25-06; published 7- 

26-06 [FR E6-11799] 

Raytheon; comments due by 

9-29-06; published 7-31- 

06 [FR 06-06581] 

Airworthiness standards: 
Special Conditions— 

Avcon Industries, Inc.; 
Learjet Modei 23 series 
_ airplanes; comments 
due by 9-25-06; 
published 8-24-06 [FR 
E6-13995] 

Special conditions— 

West Pacific Air LLC; 
Raytheon Beech Model 
B-36TC airplane; 
comments due by 9-29- 
06; published 8-30-06 
[FR E6-14457] 

Class E airspace; comments 
due by 9-25-06 published 
8-11-06 
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.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be availabie. 


H.R. 4646/P.L. 109-273 located at 1310 Highway 64 
To designate the facility of the NW. in Ramsey, Indiana, as 
United States Postal Service 


vi Federal Register / Vol. 71, No. 184/Friday, September 22, 2006/Reader Aids 3 
TRANSPORTATION Enrotiment; user fees; H.R. 5169/P.L. 169-278 
DEPARTMENT comments due by 9-28- 
Federal Highway : published 8-29-06 To designate the facility of the re 
Administration 06-07266} United States Postal Service 
wildlife and waterfowl comments in 
i located at 7320 Reseda ig 
pein cetyl — Boulevard in Reseda (Aug. 17, 2006; 120 Stat. 778) i 
06; published 7-27-06 [FR TREASURY DEPARTMENT as coach Jonn LR. S540/P.L. 109-279 q 
06-06496} Alcehol and Tobacco Tax (Aug. 17, 2006; 120 Stat. 773) To designate the facility of the E 
TRANSPORTATION and Trade Bureau é : United States Postal Service 
DEPARTMENT Aicohalic beverages: located at 217 Southeast 2nd 
Federai Motor Carrier Safety Labeling and advertising; To designate the facility of the Street in Dimmitt, Texas, as 4 
Motor vehicle safety labeling standards; located at 215 West Industrial Dones Post Office”. (Aug. 17, ; 
standards; comments due by 9-25- Park Road in Harrison, 2006; 120 Stat. 779) é 
Operating authority 06; published 7-26-06 [FR Arkansas, as the “John Paul : 
requirements; 06-06467} Hammerschmidt Post Office H.R. 4/P.L. 108-280 4 
comments, (Aug 7, 2006: 20 pansion Protection Act ot | 
17, ; 120 
8-28-06 [FR E6-14248} LIST OF PUBLIC LAWS H.R. 4962/P.L. 109-275 Stat. ang ; 
- TRANSPORTATION This is @ continuing list of To designate the facility of the Last List -A £17, 2006 4 
ee public bills from the current United States Postal Service : 
Federal Transit located at 100 Pitcher Street 
Administration have Become Federal laws. lt in Utica, New York, as the 4 
Environmental protection: “Captain George A. Wood 
may be used in conjunction Post Office Building”. (Aug Public Laws Electrenic : 
_ Parks, <a areas, with “PLUS” (Public Laws 47, 2006; 120 Stat. 775) Netification Service q 
Update Service) on 202-—741-— (PENS) 4 
refuges, and historic sites; 6043. This list is also H.R. 5164/P.L. 168-276 
comments due by 9-25- available online at http:// To designate the facility ofthe 4 
06; published 7-27-06 [FR www. archives. gov/ederal- United States Postal Service 
06-06496} registerlaws. htm! located at 1750 16th Street PENS free malt 
TRANSPORTATION ‘ South in St. Petersburg, notification service of newly 4 
DEPARTMENT. The text of laws is not A : Sac enacted public laws. To - ; 
Florida, as the “Morris W. 
Surface Transportation Mition Post Office”. (Aug. 17 subscribe, go to http:// : 
Register but may be ordered . listserv.gsa.gov/archives/ 
Board 2006; 120 Stat. 776) 
in “slip law” (individual publaws-t. htmt 
end pamphlet) form from the H.R. 51@7/P.L. 108-277 
ee Superintendent of Documents, To designate the facility of the Nete: This service is strictly ; 
U.S. Government Printing United States Postal Service for E-mail notification of new 
06 [FR oe Office, Washington, DC 20402 lacated at 1406 West Jordan laws. The text of laws is not 3 
433} (phone, 202-512-1808). The Street in Pensacola, Florida, available through this service. 
TREASURY DEPARTMENT text will also be made as the “Earl D. Hutto Post - PENS cannot respond to A 
internal Revenue Service available on the internet from Office Building”. (Aug. 17, . specific inquiries sent to this me 
Procedure and. administration: GPO Access at hitp:// 2006; 120 Stat. 777} address. E. 
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